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NEW   JEBSBT. 


Smith  v.  Allen. 

[1  Baxtov,  43.1 
Bom  TAKBT  CoLO&s  OwFicn  BT  A  SHERIFF  for  the  perfonoAiioe  of  ooDditiooa 
UHMifthorued  by  statute  is  void. 

MnUI  YZBBAL  DXPABTUBB  FBOM  THE  Ck>NI>in0N  PRMCTBTOTD  by  Stfttute  wiU 

not  render  each  a  bond  void,  if  it  impoee  no  new  or  diyarae  obligatione 
from  thoee  prescribed. 

BovD  TO  Keep  wtthik  Prison  Bottkds— Immaterial  Addition. — ^Where 
the  statute  provides  that  the  sheriff  may  take  a  bond  that  a  prisoner 
" shall  keep  within  the  bounds  of  the  prison,**  the  addition  to  the  condi- 
tion of  sach  a  bond  of  the  farther  claose,  **  until  he  be  discharged  by  due 
ooQise  of  law/'  will  not  vitiate  it»  because  it  imposes  no  additional  or 
different  obligation,  the  condition  being  sabstantially  the  same  as  that 
prescribed  by  statute. 

Actual  Damirfigation  need  not  be  Shown  to  enable  the  sheriff  to  sue  on 
such  a  bond,  on  breach  of  the  condition,  fof  it  is  not|  strictly  speakings 
a  bond  of  indemnity. 

Pribonbe'b  Departure  from  the  Limits  Forfeits  the  Bond,  and  enables 
the  sheriff  to  sae,  without  waiting  until  he  is  proceeded  against  for  the 
escape,  for  his  absolute  liability  is  then  fixed. 

RqiuiTr  WILL  not  Aid  in  Workino  a  Forfeiture  of  a  privilege,  divesting 
an  estate,  taking  away  a  right  by  condition  subsequent  or  otherwiBc,  or 
sabjecting  a  party  to  a  penalty  by  discovering  a  matter  rendering  illegal 
an  act  alraady  donei 

RCLB  DOES  NOT  AfFLT  TO  A  StTIT  TO   REFORM  A  BOND  TOR  THE  LiMITB  of  S 

prison  after  f orf eitiire. 
General  Demubbir  Admitb  all  Well  Pleaded  Allbqations  of  a  bUL 
Equxtt  will  CoRBXor  A  Mistake  in  a  Bond  whether  the  relief  be  sought  for 

the  purpose  of -enforcing  the  bond,  or  to  defeat  it  when  set  up  to  rebut 

an  equity. 
Statute  of  Frauds  Dobs  no  More  to  Protect  a  Defendant  than  a  plaintiff 

against  mistakes  in  written  contracts. 

Evidence  of  Mistakb  must  be  Full  and  satiifaotogy  in  sooh  a 
Ajc  Dso.  Yol.  ZZI— 8 


34  Smith  v.  Allen.  [New  Jersey, 

Bill  to  reform  a  certain  bond  and  correct  mistakes  therein. 
The  bUl  stated  that  Allen,  one  of  the  present  defendants,  was 
arrested  by  the  plaintiff  as  sheriff  under  a  writ  of  capiM  ad  saliS' 
faciendum  issued  at  the  suit  of  the  president  and  directors  of 
Paterson  bank;  thai  the  said  Allen  insisted  on  the  benefit  of 
the  prison  limits;  that  the  plaintiff  thereupon  prepared  a  bond, 
which  was  executed  by  the  said  Allen  and  the  other  defendants, 
conditioned  that  the  said  Allen  should  keep  within  the  bounds 
of  the  prison,  and  not  walk  out  or  depart  from  the  same  until 
discharged  by  due  course  of  law;  that  the  said  Allen  afterwards, 
and  before  he  was  discharged,  departed  from  said  bounds,  and 
still  remained  out  of  the  same;  that,  by  mistake  and  accident, 
and  in  the  hurry  of  business,  the  bond  as  drawn  erroneously 
described  the  writ  as  an  original  execution,  whereas  it  was  a  co. 
8a,  post  fi,  fa,^  and  misstated  the  return  day  as  well  as  the 
amount  of  said  writ;  that  the  execution  plaintiff  threatened  to 
sue  for  an  escape,  and  refused  to  take  an  assignment  of  the 
bond;  but  commenced  an  action  thereon  in  the  name  of  the 
present  complainant,  when  the  defendants  pleaded  that  the 
bond  was  not  given  upon  an  arrest  under  the  ca.  sa.  mentioned 
therein,  under  which  the  complainant  supposed  they  intended 
to  take  advantage  of  the  mistakes  mentioned;  that  the  bank 
then  abandoned  the  action  to  be  prosecuted  by  the  complain- 
ant at  his  own  expense,  and  commenced  an  action  against 
him  for  an  escape.  The  bill  prayed  a  reformation  and  correc- 
tion of  the  bond,  and  an  order  restraining  the  defendants  from 
insisting  on  the  said  defense  on  account  of  said  discrepancies, 
and  from  non-prossing  the  complainant  for  not  replying  to  their 
plea.     General  demuner  to  the  bill. 

E,  Vanarsdaie,  for  the  defendants,  cited  the  following  author- 
ities in  support  of  the  several  positions  taken  against  the  bill, 
which  are  sufficiently  stated  in  the  opinion:  8  Bro.  0.  G.  155; 
Beams.  PL  Eq.  276;  I  Pen.  118;  2  Id.  500;  19  Johns. 
233;  10  Id.  584;  4  Johns.  Ch.  431  [Livingston  v.  Ibnipkins,  8 
Am.  Dec.  698J;  1  Pet.  236;  19  Yes.  225;  8  Bro.  0.  0.  890  in 
nolia;  1  Yes.  &  B.  896;  7  Yes.  211;  14  Id.  524;  16  Id.  516;  2 
Madd.  Gh.  120;  1  Sch.  &  Lef.  22;  1  Bro.  G.  G.  92. 

J.  0.  HornbhweTy  for  the  complainant,  cited  6  Johns.  42;  1 
Saund.  171,  n.  1;  Gro.  Eliz.  914;  1  Leon.  71;  8  Mod.  252; 
Garth.  876;  6  Mod.  243;  1  Bos.  &  P.  638;  Id.  40  n.  (b);  Gowp. 
47;  2  T.  B.  100;  Id.  640;  7  Id.  97;  14  Johns.  177;  1  Id.  271; 
16  Id.  474;   1  Yes.  k  B.  166;  Prec.  in  Gh.  809;  2  Atk.  81;   3 
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Ves.  Jan.  680;  2  Ch.  Cas.  225;  2  Freem.  16;  4  T.  B.  218;  2 
Johns.  Cae.  42;  Finch,  413;  9  Johns.  285;  Day's  Oas.  189;  2 
Atk.  203;  1  Yes.  817;  1  Johns.  Gh.  274. 

The  Chaitckllob.    It  is  contended,  in  the  first  place,  that  the 
complainant  has  not  by  his  bill  made  such  a  case  as  will  sup- 
port his  action  at  law,  even  if  the  mistakes  in  the  bond  are  rec- 
tified.    And  it  is  Teiy  properly  admitted,  that  if  this  be  so,  the 
hill  can  not  be  sustained,  and  the  demurrer  is  well  taken.    The 
groond  of  objection  is,  that  the  condition  of  the  bond  which  is 
sought  to  be  reformed,  is  larger  than  the  statute  requires  or 
authorizes,  and  therefore  the  bond  itself  is  void.     The  condi- 
tion of  the  bond  is,  "  that  if  the  above-named  D.  E.  Allen  shall 
and  do  keep  within  the  bounds  of  the  prison,  limited  and  pre- 
scribed by  the  judges  of  the  inferior  court  of  common  pleas  in 
and  for  the  county  of  Essex,  and  not  walk  out  or  depart  the 
same  until  he  be  discharged  by  due  course  of  law,  then  this 
obligation  to  be  void,"  etc.     The  only  condition  prescribed  by 
the  statute  is,  that  the  prisoner  shall  keep  within  the  bounds 
prescribed  by  the  court  of  common  pleas,  etc.     The  objection 
can  not  prevail.    It  is  true,  that  when  a  sheriff,  colore  officii, 
takes  a  bond  for  the  performance  of  matters  not  authorized  by 
statute,  such  bond  is  void.    The  power  of  the  ofiScer  in  that  be- 
half is  a  strict  power,  and  shall  not  be  extended.     But  while 
this  principle  is  fully  recognized,  care  must  be  taken  in  its  ap- 
plication, that  the  ends  of  justice  be  not  defeated  by  technical 
or  verbal  criticism.     In  the  case  of  SvMvan  v.  Alexander,  19 
Johns.  234,  cited  by  the  defendants'  counsel,  the  rale  is  laid 
down  broadly,  that  when  there  is  a  substantial  variance,  as  if 
the  sheriff  adds  to  the  condition,  that  he  shall  be  kept  without 
damage  against  the  king  and  the  plaintiffs,  that  will  make  the 
whole  condition  void.    But  it  is  also  added,  that  a  mere  verbal 
difference  or  departure  from  the  provision  of  the  statute  will 
not  render  the  bond  void. 

If  the  condition  of  the  bond  imposes  no  new  duties  on  the 
obligors,  or  no  duties  diverse  from  those  required  by  the  stat- 
ute as  justly  and  legally  expounded,  then  it  will  be  good.  And 
I  am  clearly  of  opinion  that  this  condition  is  within  that  rule. 
The  condition  in  the  statute  is  very  brief.  It  is  simply,  that 
the  prisoner  shall  keep  within  the  bounds  of  the  prison.  The 
condition  of  the  bond  is,  that  he  shall  keep  within  the  bounds 
of  the  prison  limits,  and  not  walk  out  or  depart  the  same.  This 
latter  part  imposes  no  new  duty.  It  is  simply  a  repetition  of 
the  former  part,  but  clothed  in  a  new  dress.     It  is  mere  sur- 
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plusage,  and  can  not  vitiate.  Bat  the  condition  of  the  bond 
goes  farther,  and  says,  the  prisoner  shall  not  depart  the  limits 
until  he  be  discharged  by  due  course  of  law.  And  it  was  con- 
tended that  this  might  operate  hardly  upon  the  prisoner:  that 
if  the  debt  was  paid,  and  he  departed  the  limits  without  some 
judicial  order,  the  bond  would  be  forfeited.  If  this  were  even 
true,  would  it  not  apply  with  equal  force  to  a  bond,  the  condi- 
tion of  which  was  simply  that  the  prisoner  should  keep  within 
the  limits?  This,  taken  literally,  would  mean,  that  not  only 
the  payment  of  the  debt,  but  even  the  order  of  the  court,  would 
be  insu£Scient  to  warrant  the  prisoner  in  walking  off  the  limits; 
and  that  if  he  did  so  depart,  the  bond  would  be  forfeited.  It 
is  absolute,  and  admits  of  no  exception.  But  this  is  not  the 
true  construction.  When  the  money  is  paid,  the  defendant 
can  no  longer  be  retained  in  custody;  the  object  of  the  execu- 
tion is  satisfied.  The  command  of  the  writ  is,  that  the  sheriff 
take  the  body  of  the  defendant,  and  keep  him,  so  that  he  satisfy 
the  plaintiff  the  debt  or  damages,  as  the  case  may  be.  Upon 
the  payment  of  the  money  he  is  to  be  discharged.  He  has  a  le- 
gal right  to  demand  it;  and  if  the  sheriff  discharges  him,  he. 
does  it  lawfully;  or,  as  the  bond  says,  he  is  discharged  by  due 
course  of  law.  I  am  satisfied  that  this  bond  is  substantially 
correct.  If  not  precisely  according  to  the  form  of  the  statute, 
yet  *'  it  is  to  be  known,"  as  Lord  Ooke  says,  "  that  there  are 
two  manner  of  forms:  sc,  forma  verbcUis  and  forma  tegalis; 
forma  verbalis  stands  upon  the  letters  and  syllables  of  the  act: 
forma  legalis  is  forma  essentidlis,  and  stands  upon  the  sub- 
stance of  the  thing  to  be  done,  and  upon  the  sense  of  the  stat- 
ute: Quia  notUia  ramorwm  hujue  statvM  non  in  sermonumfoliis, 
sed  in  rationis  radice^  posUa  est:"  Beawfage^a  case,  10  Co.  100. 

But  it  is  alleged  that  if  the  bond  is  a  good  bond  in  these  par- 
ticulars, the  complainant  does  not  show  such  a  case  as  entitles  him 
to  relief.  He  does  not  show  that  he  is  damnified.  He  has  not 
paid  the  money,  and  the  plaintiff  in  the  execution  may  never 
call  on  him.  That  when  the  biU  was  filed,  the  suit  for  an  escape 
was  not  instituted;  and  we  must  regard  the  rights  of  the  parties 
as  they  were  when  the  bill  was  filed. 

It  is  expressly  stated  in  the  bill,  that  an  action  for  the  escape 
had  been  brought  against  the  complainant,  by  the  Patterson 
bank,  and  was  then  pending.  This  allegation  must  be  taken  as 
true,  and  is  so  considered  by  the  court  under  the  demurrer  filed. 
It  is  not,  however,  deemed  important.  This  bond  is  not  a  bond 
of  indemnity,  strictly  speaking.     There  is  no  necessity  of  show- 


July,  1830.]  Smith  v.  Allen.  37 

ing  an  actual  damnification.  The  bond  is  forfeited  by  the  de- 
fendanf  8  going  off  the  prison  limits.  It  is  an  escape,  and  the 
sheriff  is  liable.  It  does  not  lie  in  the  mouth  of  the  defendant 
to  saj,  yon  are  not  damnified;  yon  have  not  yet  been  obliged  to 
pay  the  money;  and  while  yon  thus  remain  uninjured,  you  have 
no  rights  against  me.  It  is  unjust  that  the  sheriff  should  be 
exposed  to  an  absolute  liability,  have  the  means  in  his  own  hands 
of  protecting  himself  against  it,  and  yet  be  unable  to  move,  un- 
til the  plaintiff  in  the  execution  shall  first  move  against  him. 
The  cause  of  action  is  made  out  by  proving  the  bond  and  the 
escape:  Kip  v.  Brigham^  7  Johns.  271.  And  this  is  manifestly 
so  under  our  statute.  The  sheriff  is  authorized  to  assign  the 
bond.  If  there  was  no  right  of  action  in  the  sheriff,  he  could 
convey  none  to  the  plaintiff,  and  the  assignment  would  be  un- 
availing. As  well,  therefore,  on  the  ground  that  this  bond  is 
not  a  bond  of  indemnity,  as  that  the  forfeiture  under  the  stat- 
ute is  an  absolute  forfeiture,  and  that  a  right  of  action  follows 
as  a  necessary  consequence,  the  second  objection  is  deemed  in- 
sofBcient. 

The  third  objection  raised  to  the  complainant's  bill  is,  that  it 
seeks  to  get  the  bond  rectified  in  order  to  enforce  a  penalty; 
and  it  is  said  that  equity  does  not  assist  in  the  recovery  of  a 
forfeiture.  That  is  unquestionably  the  doctrine  of  this  court. 
But  the  attempt  to  apply  it  to  a  case  like  the  present  is  not  sus- 
tained even  by  the  decisions  adduced  by  the  defendants'  coun- 
sel. The  case  of  Livingston  v.  Tompkins,  4  Johns.  Ch.  416  [8 
Am.  Dec.  698],  was  an  injunction  case;  and  the  injunction  was 
moved  for  on  the  ground  that  the  grant  from  the  plaintiff  to  the 
defendant  had  ceased  and  become  void,  in  consequence  of  the 
matters  charged  in  the  bill.  In  that  case.  Chancellor  Kent  re- 
ferred to  a  distinct  and  well  known  class  of  cases,  showing  that 
a  man  is  not  bound  to  answer  so  as  to  subject  himself,  either 
directly  or  eventually,  to  a  forfeiture  or  penalty;  and  that  a 
court  of  equity  will  not  aid  in  working  a  forfeiture,  or  divesting 
an  estate.  The  cases  of  Hofbwrg  v.  Baker,  1  Peter's  U.  S.  B. 
232,'  and  PaxUm  v.  Douglas,  19  Yes.  226,  also  referred  to,  are 
of  the  same  character.  They  have  reference  to  the  forfeiture  of 
some  privilege,  the  divesting  of  some  estate,  the  taking  away  of 
some  right  by  condition  subsequent  or  otherwise;  or  to  the  dis- 
covery of  some  matter  which  may  render  an  act  done  illegal, 
and  Uiereby  subject  the  party  to  a  penalty.     To  effect  these  ob- 

1.  Bonbwrgy,  Baker,  1  Pet.  (D.  8.)  232. 
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jeots,  eqmtj  will  not  interpose.  But  neither  the  rule,  nor  the 
reason  of  the  rule,  has  any  application  to  this  case. 

The  real  question  arises  upon  the  fourth  objection;  which  is, 
that  although  a  court  of  equity  will  relieve,  in  cases  of  mistake, 
to  prevent  a  party  from  enforcing  an  agreement  entered  into  b j 
mistake,  yet  it  will  not  aid  a  party  who  seeks  to  have  an  agree- 
ment coxrectedf  for  the  purposes  of  enforcing  it.  And  the  reasoQ 
assigned  is,  that  it  would  be  contrary  to  the  provisions  of  the 
statute  for  the  prevention  of  frauds  and  perjuries,  and  also  con- 
trary to  the  general  law  of  evidence.  This  objection,  if  sound, 
is  radical,  and  therefore  requires  a  careful  consideration.  The 
question  comes  up  on  a  general  demurrer,  which  admits  all  the 
material  allegations  of  the  complainant's  bill  that  are  well 
pleaded. 

The  bill  states  that  Allen  was  duly  arrested,  by  virtue  of  the 
writ,  and  was  in  custody;  that  he  requested  permission  to  walk 
within  the  prison  limits;  and  offering  sufficient  sureties,  the 
complainant  agreed  to  accept  them,  and  thereupon  prepared  a 
bond,  which  was  executed  by  the  defendants;  and  that  then  the 
complainant  permitted  the  said  Allen  to  have  the  benefit  of  the 
prison  limits.  The  bill  further  states,  that  the  alleged  varia- 
tion between  the  bond  and  the  writ  was  owing  to  the  '^  huny 
of  business,  and  by  mere  accident  and  mistake."  There  is  no 
explicit  agreement  set  forth  in  the  bill,  as  having  been  made 
between  the  complainant  and  all  the  defendants,  or  even  be- 
tween the  complainant  and  Allen  himself,  in  relation  to  the 
kind  of  bond  that  was  to  be  given;  and  it  was  contended  that 
the  bill  was  defective  in  that  particular.  I  think  it  is  not. 
This  is  a  case  where  the  agreement,  if  entered  into  at  all,  must 
have  been  regulated  by  law.  It  admitted  of  neither  extension 
nor  abridgment.  If,  then,  the  defendant  Allen,  on  being 
arrested,  requested  to  have  the  benefit  of  the  limits,  and 
offered  sufficient  sureties  to  enable  him  to  procure  it,  and  the 
sheriff  agreed  he  should  have  it  on  giving  bond  with  security, 
and  the  bond  was  accordingly  prepared  and  given;  it  is  mani- 
fest that  the  one  party  agreed  to  give,  and  the  other  to  accept, 
such  a  bond  as  would  enable  the  sheriff  legally  to  release  the  de- 
fendant from  arrest  in  that  particular  case,  so  far  as  to  give  him 
the  benefit  of  the  limits.  The  agreement  and  the  mistake  are 
sufficiently  charged.  How  or  by  what  proof  they  may  be 
sustained,  is  not  now  to  be  considered. 

The  inquiiy,  then,  presents  itself,  can  such  a  mistake  be 
permitted  to  be  shown  by  the  complainant,  to  correct  the  bond 
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on  which  he  seeks  to  recoyer;  or  can  it  only  be  shown  by  the 
defendant,  when  set  up  to  rebnt  an  equity?  This  is  not  alleged 
to  be  a  case  of  fraud,  but  of  mere  mistake;  and  it  was  forcibly 
azgued,  that  even  if  cases  of  fraud  might  properly  be  consid* 
ered  as  exceptions,  and  out  of  the  statute,  mistakes  were  to  be 
placed  altogether  on  a  different  footing.  That  a  defendant  may 
set  up  and  avail  himself  of  a.  plain  mistake  in  a  written  agree- 
ment, and  thereby  relieve  himself  from  the  operation  of  the 
agreement,  is  a  principle  too  well  settled  in  courts  of  equity  to 
be  shaken  at  this  day.  It  would  be  a  waste  of  time  to  enu- 
merate the  authorities.  That  the  plaintiff  is  entitled  to  the 
same  assistance  to  enable  him  to  recover,  has  not  been  uni- 
formly admitted  at  Westminster  Hall,  but  there  is  a  train  of 
cases  in  favor  of  the  proposition,  which  certainly  go  very  far 
towards  settling  it.  In  Vridale  v.  Sdljpenny^  2  P.  Wms.  151' 
(1723),  a  bill  was  filed  to  rectify  a  mistake  in  a  settlement,  in 
placing  the  term  after  the  limitation  in  tail  to  the  sons,  whereas 
the  term  should  have  been  before  such  limitation.  Sir  Joseph 
Jekyll  sustained  the  bill,  and  helped  the  mistake.  This  case  was 
afterwards  recognized  and  approved  of  by  Lord  Hardwicke,  in 
Eeneage  v.  HunloJee,  2  Atk.  456.  In  Simpson  v.  Vaughan,  2  Atk. 
31  (1739),  Lord  Hardwicke  corrected  a  bond,  which,  by  mistake, 
was  made  a  joint  bond  instead  of  a  joint  and  several  bond;  and 
this  was  done  on  the  application  of  the  complainant.  The  case 
of  Benlde  v.  The  Royal  Exchange  Assurance  Go,,  1  Yes.  sen.  317, 
was  decided  by  the  same  chancellor  in  1749,  and  is  a  leading 
case  on  the  subject.  The  bill  was  filed  to  have  a  policy  of  in- 
surance rectified.  The  warranty  was  from  London,  when  it 
was  insisted  it  should  have  been  from  Ostend  only.  Lord 
Hardwicke  says:  '*No  doubt  but  this  court  has  jurisdiction  to 
relieve  in  respect  of  a  plain  mistake  in  contracts  in  writing,  as 
well  as  against  frauds  in  contracts,  so  that  if  reduced  into 
writing  contrary  to  the  intent  of  the  parties,  on  proper  proof 
that  would  be  rectified."  Evidence  was  admitted  to  show 
the  mistake,  but  not  being  conclusive,  the  bill  was  dismissed, 
without  costs.  In  Baker  v.  Paine,  1  Yes.  sen.  456  (1750),  arti- 
cles of  agreement  were  allowed  to  be  rectified  on  application  of 
the  complainant,  by  the  minutes  and  calculations  made  at  the 
time.  Again,  in  Bum  v.  Burn,  3  Yes.  jun.  573  (1797),  a  joint 
bond  was  held  by  Lord  Bosslyn  to  be  a  sevend  bond,  even 
against  creditors,  and  the  mistake  was  shown  on  the  part  of  the 
eomplainant.     So,  also,  in  the  SoiUh  Sea  Co.  v.  D'Olij^e,  cited 

1.  UoidfaU  T.  Bal/penMjf,  a  P.  Wms.  10L 
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6  Yes.  jun.  601/  the  party  was  relieved  against  a  mistake  in  a 
bond,  given  by  way  of  security;  six  months  having  been  in* 
serted  instead  of  two  months.  The  same  doctrine  is  main- 
tained by  Lord  Thnrlow,  in  Ibyhr  v.  Badd,^  cited  in  8  Bro.  0. 
454y  and  b^Lord  Eldon,  in  Barstow  v.  EUvington^  5  Yes.  jon. 
693.  In  this  last  case  a  settlement  was  reformed  in  favor  of 
the  younger  children,  against  the  heir  of  the  mother.  The 
chanceUor  remarks,  that  the  settlement  was  certainly  such  as 
never  could  have  been  the  deliberate  intention  of  the  parties 
making  it;  and  tbe  evidence  being  full,  the  mistake  was  recti- 
fied. It  would  be  needless  to  multiply  authorities.  They  may 
be  found  collected  in  2  Bridg.  Index,  320,  tit.  Mistake;  Sug- 
den  on  Yendors,  120;  Jeremy  on  Eq.  Jur.  432,  456,  489. 

There  are  cases  which  seem  to  lead  to  a  different  conclusion, 
such  as  Woollam  v.  JSearn,  7  Yes.  jun.  211;  HiggiriBon  v.  Clowes^ 
16  Id.  516;  and  Clinan  v.  Cooke,  1  Scb.  &  Lef.  89.  But  these 
are  all  cases  where  bills  were  filed  for  a  specific  performance, 
and  in  which  the  complainant  undertook  to  aver  against  his 
own  instrument.  They  appear  to  be  governed  by  a  different 
rule,  the  correctness  of  which  has  been  questioned  by  high  au* 
thority.  See  Kiaselback  v.  Livingston,  4  John.  0.  148.'  But  in 
relation  to  reforming  deeds,  bonds,  mortgages,  etc.,  the  weight 
of  authority  is  evidently  in  favor  of  the  power  of  this  court, 
whether  sought  on  the  part  of  the  complainant  or  the  defend- 
ant; and  that,  whether  the  matter  to  be  corrected  has  originated 
in  fraud  or  mistake.  Tbe  statute  of  frauds  does  no  more  pro- 
tect the  defendant  against  mistake  than  the  plaintiff:  both  stand 
on  the  same  foot.  In  this  country  the  principle  has  been  rec- 
ognized veiy  distinctly  by  Ohancellor  Kent,  in  Wiser  v.  Blachly, 
1  Johns.  Gh.  607,  where  a  guardianship  bond  was  corrected  and 
enforced,  even  against  sureties,  and  upon  the  broad  principle 
that  where  a  mistake  was  manifest,  the  court,  in  the  exercise  of 
its  ordinary  jurisdiction,  would  correct  it,  and  hold  the  party 
according  to  his  original  intention.  So  in  OUlespie  v.  Moore,  2 
John.  C.  586,*  the  court,  after  collecting  and  revising  most  of 
the  cases  on  the  subject,  decided  that  equity  would  relieve 
against  a  mistake,  and  that  as  well  when  the  complainant  seeks 
relief  affirmatively,  on  the  ground  of  mistake,  as  where  the  de- 
fendant sets  it  up  as  a  defense,  or  to  rebut  an  equity.-  This 
case  came  under  review  in  the  court  of  errors,  on  the  argument 

1.  iyOUiff€  V.  SfnUh  Sea  Co..  cited  In  Bantmo  v.  KiMngtmi,  6  V«s.  601. 

3.  Oltod  in  ShObwne  t.  Inehtquin,  1  Bro.  Oh.  B.  343. 
8.  Keittdbrack  y,  Livingston,  4  Johns.  Ch.  148. 

4.  Oillapie  y.  Mown,  3  Johns.  Ch.  685  [7  Am.  Dec.  659]. 
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of  the  appeal  of  Lyman  y.  The  TMca  Ina.  Co.  ;^  and  the  broad 
principle  wassastained  by  a  large  majority  of  the  court.  Chief 
Justice  Spencer,  in  remarking  on  it,  says  that  **  it  will  remain  a 
landmark  for  future  decisions:  the  reasoning  is  strong,  irresisti- 
ble, and  conclusive:"  17  Johns.  377.  I  am  satisfied  to  adopt 
this  as  the  correct  principle.  It  is  supported  by  the  current  of 
authorities  and  the  reason  of  the  thing.  It  should  be  carefully 
guarded,  I  admit.  The  CTidence  to  support  the  mistake  should 
be  full  and  satisfactory;  such  as  to  leave  no  room  for  reasonable 
doubt,  especially  if  denied  by  the  defendant's  answer.  But 
when  such  evidence  is  adduced,  and  the  use  intended  to  be 
made  of  the  mistake  is  unconscionable  and  oppressive,  it  would 
seem  to  be  the  privilege  and  the  duty  of  this  court  to  interfere, 
so  as  to  prevent  gross  and  flagrant  injustice.  Under  this  view 
of  the  case,  I  shall  order  the  demurrer  to  be  overruled,  with 
ooeta. 


Mbxakb  or  Wbittin  LfsmuicKNT  as  Gboukd  of  Equttablb  Rblikv.- 
en  this  sabject,  Chapman  v.  Allen,  1  Am.  Deo.  24;  SomervUle  v.  Trtteman, 
Id.  380;  Coger  v.  MeOee^  6  Id.  610;  OUleapU  v.  Moon,  7  Id.  659,  and  nota; 
Thompmmv.  Jackmm,  15  Id.  720. 
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t;.  MoBBiB  Canal  and  Bankeng  Company. 

[1  Saztom,  187.] 

pLAorrDT  Suing  a  Gobporation,  as  Such,  gak  not*Dbnt  its  corporate  ex- 
iatonoe  at  a  sabaeqaent  stage  of  the  cause. 

KQurrr  JuBiSDicnoN  TO  DsglabjbC^obforatb  Fbavohibis  FoBnoTED. — ^Ad 
equity  oourt  is  not  a  proper  tribunal  for  declaring  corporate  franchises 
forfeited  or  loat^  or  questioning  the  rights  of  the  corporation. 

OwvMB  OT  Land  oh  Both  Sidis  or  a  Non-nayigabue  Stream  is  entitled  to 
the  use  of  such  stream,  without  diminution  or  alteration,  as  it  flows 
through  his  Uuid. 

8ocB  OwFBB  MAT  UsB  THB  Bhtibx  Stbxam,  for  manufacturing  purposes,  pro- 
vided that  the  water  is  returned  to  the  channel  for  the  benefit  of  those 
below,  and  that  parties  having  prior  rights  are  not  injured  thereby. 

Adtebsb  Bight  mat  Exist  ik  such  a  Stbxam,  founded  upon  a  prior  oocupa- 
tion  by  another. 

Ihbbb  is  so  Actual  Pbopxbtt  nr  Buhniho  Wateb,  but  the  interest  therein 
is  of  a  usufructuary  kind,  though  it  may  be  nevertheless  vested  and  ab- 
sofaite. 

Whbbb  Oirx  Intboducbs  Water  into  a  Stream  and  then  Diverts  a  por- 
tion of  the  streanL.  and  does  not  permit  it  to  fiow  through  the  land  of  a 

riparian  proprietor  below,  the  latter  can  not  complain  if  the  quantity 

— —  --     —  .. 

1.  Lyman  v.  Dhiud  Jbu.  Co. 
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and  quality  of  the  stream,  as  it  flowed  in  its  natural  state,  are  not 
ished  or  altered. 

Injunctign  is  a  Prevsntiyb  Rsmzdt;  it  does  not  lie  to  remedy  past  injuries^ 
but  to  prevent  future  mischief. 

If  Injubixs  abb  Coittikusd,  and  the  right  to  continue  them  is  set  up  and 
persisted  in,  the  court  may  interfere  by  injunction* 

LrjUKcnoN  Lies  in  Cases  or  Nxtisaitcb  to  prevent  great  or  immediate  mis- 
chief or  permanent  injury  to  private  property,  the  exercise  of  the  juria- 
diction  resting  in  the  sound  discretion  of  the  court,  and  depending  on 
the  nature  of  the  case. 

Bill  for  an  injunction  to  restrain  the  defendants  from  divert- 
ing the  waters  of  the  Passaic  river,  to  the  injuiy  of  the  com- 
plainants. The  bill  alleged  in  substance  that  the  complainants 
were  incorporated  in  1791  for  the  purpose  of  establishing  manu- 
factories for  the  manufacture  of  useful  commodities^  and  were 
authorized,  for  that  purpose,  to  acquire,  purchase,  receive,  hold, 
and  enjoy  lands,  tenements,  goods,  chattels,  etc.,  to  a  stated 
amount,  and  to  grant,  sell,  and  dispose  of  the  same;  that  pur- 
suant thereto  they  organized  with  a  large  capital  in  1792,  and 
purchased  about  seven  hundred  acres  of  land  at  and  about  the 
falls  of  the  Passaic  river,  near  where  the  town  of  Paterson  is 
now  located;  that  they  purchased  also  the  bed  of  said  river; 
that  they  had  constructed  reservoirs,  dams,  and  canals  for  the 
purpose  of  diverting  the  waters  of  said  river  and  directing  them 
through  their  lands  to  form  sites  for  the  erection  of  manufac- 
tories in  order  to  carry  out  the  purposes  of  their  incorporation; 
that  they  had  made  other  great  and  valuable  improvements,  and 
had  additional  ones  in  contemplation;  that  many  manufactories 
had  been  established,  and  that  the  sites  for  manufactories, 
which  had  been  let  to  individuals  by  the  society  at  a  reserved 
rent,  together  with  others^  which  remained  unsold  and  unleased, 
and  the  buildings  and  machinery  thereon,  were  of  the  aggregate 
value  to  the  society  of  about  twelve  hundred  thousand  doUara; 
that  the  defendants  were  incorporated  in  1824  for  the  purpose  of 
constructing  a  canal  between  the  Passaic  and  Delaware  rivers; 
that  the  full  amount  of  their  capital  stock  had  never  been 
subscribed  bona  fide^  but  that  they  had  gone  into  operation  and 
had  excavated  the  greater  part  of  the  bed  of  their  canal;  that 
they  had  constructed  a  dam  across  the  Bockaway  river  at  Dover 
for  the  purpose  of  diverting  water  into  their  canal,  and  had 
erected  works  at  Powerville  for  the  same  purpose,  and  threat- 
ened to  turn  the  waters  of  the  Bockaway  at  both  places  into 
their  said  canal;  that  in  July,  August,  and  September,  previous 
to  the  filing  of  the  bill,  they  had  drawn  large  quantities  of 
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vater  from  the  Bockaway  for  the  purpose  of  tijing  their  in- 
clined planes  and  pnddling  their  canal,  occasioning  a  great 
diminniion  of  the  water  of  the  Passaic  at  Paterson,  and  pre- 
Tenting  the  manufactories  from  performing  their  usual  opera- 
tions, and  stopping  some  of  the  machinery;  that  the  defend- 
ants were  threatening  to  divert  the  waters  of  tributaries  of  the 
Passaic  at  other  places;  that  if  they  were  permitted  thus  to 
take  the  waters  of  the  Passaic  for  their  canal  the  plaintifib  would 
suffer  great  and  irreparable  injury.  The  bill  further  denied  the 
right  of  the  defendants  so  to  divert  the  water,  or  that  the  water 
brought  by  them  from  Lake  Hopatcung  into  the  Bockaway 
was  equal  in  quantity  to  that  taken  for  their  canal;  or  that  they 
had  any  right  to  commingle  the  waters  of  different  streams, 
or  substitute  the  waters  of  the  Hopatcung  for  those  of  the  Bock- 
away, thus  involving  the  rights  of  the  parties  in  confusion. 
The  complainants  therefore  prayed  an  injunction  against  the 
diversion  of  the  waters  of  the  Passaic,  or  its  tributaries,  and 
for  an  account  of  the  damage  already  done. 

The  defendants  answered,  insisting  that  the  complainants 
were  no  longer  an  existing  corporation,  having  abandoned  their 
establishment  and  operations  connected  with  it,  and  were 
virtually  dissolved,  and  that  the  mere  having  of  lots  and  water 
privil^fes  was  not  according  to  their  charter,  but  a  forfeiture 
of  it.  The  answer  further  averred  that  the  defendants  had  in- 
troduced the  waters  of  Hopatcung  lake  into  the  Bockaway,  and 
admitted  the  erection  of  the  dams  as  alleged,  and  that  the 
waters  diverted  into  their  canal  would  not  be  returned  into  the 
Passaic  until  it  passed  the.  town  of  Paterson,  but  claimed  that 
the  flow  of  water  at  Paterson  would  not  be  diminished  by 
reason  of  the  introduction  of  said*  water  from  Hopatcung  lake 
and  from  one  of  the  branches  of  the  Baritan.  The  defendants 
expressly  denied  that  they  had  caused  any  diminution  of  the 
flow  of  water  at  Paterson  at  the  times  mentioned  in  the  bill, 
and  insisted  that  if  there  was  any,  it  was  owing  to  the  com- 
plainants' defective  dam.  Many  affidavits  were  filed  on  both 
sides.     Other  facts  are  mentioned  in  the  opinion. 

Wodd  and  Southard,  for  the  complainants,  in  the  course  of 
their  argument,  cited  authorities  on  the  following  points:  As 
to  the  right  of  the  complainants  and  their  lessees  to  be  pro- 
tected in  the  enjoyment  of  their  property  in  the  Passaic  river, 
where  it  flowed  through  their  land,  and  of  their  interest  in  the 
use  of  its  waters  guaranteed  to  them  under  their  charter:  Bank 
case,  4  Wheat  316;  Dartmotdh  College  case.  Id.  518;  Brotherton 
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Indians f  7  Cranch,  164,  which  right  could  not  be  taken  away 
by  a  subsequent  grant  to  others:  Ang.  on  Wat.  Courses,  151; 
17  Johns.  195  [People  v.  PlaU,  8  Am.  Dec.  382];  that  a  riparian 
proprietor  can  not  divert  the  water  of  a  stream  on  his  own  land 
without  restoring  it  to  its  channel  before  it  leaves  his  land: 
Bealy  ▼.  Shaw,  6  East,  208;  Baiston  ▼.  Bensted,  1  Campb.  468; 
MerriU  v.  Parker ,  Coxe,  463;  Waggoner  v.  Shaw,  4  Dall.  211; 
Gardner  v.  Newburgh,  2  Johns.  Ch.  162,  164  [7  Am.  Dec.  526]; 
that  the  defendants  had  no  right  to  intermiugle  with  the  stream 
in  which  the  complainants  had  a  property,  the  water  of  other 
streams,  to  the  confusion  and  detriment  of  their  rights,  the 
rule  of  law  being  against  such  an  intermixture  of  property: 
Edri  v.  Teneick,  2  Johns.  Ch.  108;^  Armory  v.  Delamirie,  1  Str. 
605;  Lupton  v.  Whiie,  15  Ves.  435;  2  Ves.  &  B.  265;  Pringle  ▼. 
Taylor,  2  Taunt.  150;  that  injuries  such  as  that  here  complained 
of  are  not  relievable  at  law:  1  Johns.  Ch.  611. 

D.  B.  Ogden  and  Scott,  for  the  defendants,  claimed  that  the 
complainants  had  forfeited  their  corporate  rights  by  abandon- 
ment and  non-user,  citing  Slee  v.  Bloom,  19  Johns.  474  [10  Am. 
Dec.  273];  2  Johns.  Ch.  226;  that  the  power  of  granting  an  in- 
junction  in  such  a  case  rests  in  the  sound  discretion  of  the 
court,  and  the  effect  of  it  must  be  considered  before  allowing 
the  remedy:  Roberts  v.  Ambley,  2  Johns.  Ch.  202;'  that  in  an 
injunction  bill  a  clear  title  must  be  set  out:  1  Madd.  Ch.  216; 
6  Yes.  384;  that  the  legislature  could  lawfully  take  the  com- 
plainants' property  for  public  use :  SaUerly  and  Mayhew  v.  EamU* 
ion  College,  2  Pet.  — ;"  Jerome  ▼.  Boss,  7  Johns.  Ch.  315  [11  Am. 
Dec.  484]. 

The  Chakoellob.  In  the  consideration  of  this  case,  I  shall 
assume  that  both  corporations  have  legal  existence.  As  it 
regards  the  defendants,  no  objection  can  be  raised  against  their 
existence  as  a  body  corporate  by  these  complainants.  They 
have  brought  them  into  court  as  a  company;  the  direct  object 
of  the  bill  is  to  operate  upon  them  as  a  company,  and  in  no 
other  capacity,  and  so  they  must  be  considered  by  the  court. 
So,  on  the  other  hand,  the  allegations  of  the  defendantsr,  that 
the  society  is  virtually  dissolved;  that  they  are  acting  in  direct 
opposition  to  the  spirit  of  their  charter;  that  they  are  specu- 
lating in  perfect  security  on  the  very  extensive  privileges 
granted  them,  without  incurring  any  corresponding  risk,  oi 

1.  itoH  r.  Ibi  S^tk^  2  Joluui.  Ch.  IM.  S.  JBiiyrfa  ▼.  JmSenan,  2  Jcdknt.  Ch.  302. 

S.  No  Boch  caie.    The  caMnfemd  is  protebly  SaUerUt  v.  MaUKew$on,  2  P«i.  880. 
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embarkiDg  any  of  their  capilAl  in  the  manofaoturing  and  mak- 
ing of  sach  commoditiea  as  ore  mentioned  in  the  act  of  incor- 
poraiion,  and,  therefore,  their  charter  rights  are  forfeited  and 
gone,  can  not  avail  them  at  this  time,  or  before  this  court. 
The  case  of  Slee  v.  Bloom,  19  Johns.  474  [10  Am.  Dec.  273], 
was  cited  and  relied  on  by  the  defendants'  counsel  to  show 
that  a  corporation  might  be  considered  in  a  court  of  equity  as 
having  forfeited  or  surrendered  its  charter,  by  doing  or  suffer- 
ing acta  to  be  done,  which  destroy  the  end  and  object  for 
which  it  was  instituted.  That  case  was  decided  by  the  court 
of  errors,  and  reversed  the  decree  of  the  chancellor  as  found 
iu  5  Johns  Ch.  366.  The  learned  judge  was  of  opinion  that  the 
court  of  chanceiy  was  not  the  proper  tribtinal  for  calling  in 
qoestion  the  rights  of  a  corporation,  as  such,  for  the  purpose 
of  declaring  its  franchises  forfeited  and  lost;  and  this,  as  a 
general  prLneiple,  I  take  to  be  correct.  But  without  admitting 
or  denying  the  authority  of  the  particular  case  cited,  it  is 
enough  to  say  that  tbe  present  one  is  not  within  it.  In  that 
case  it  appeared,  among  other  things,  that  the  stockholders 
had  come  to  the  resolution  to  abandon  the  factoiy  and  corpora- 
tion altogether.  No  sach  fact  is  before  me  in  relation  to  this 
corporation.  The  charter  granted  to  the  society  for  establish- 
ing useful  manufactures,  was  exceedingly  liberal.  It  was  in* 
tended  to  promote  a  great  national  object,  and  well  calculated 
to  afford  extensive  protection  to  exertion  and  enterprise.  It 
was  created  in  perpetuity,  and  the  ordinary  and  natural  effect 
of  non-user  was  expressly  provided  against.  How  far  the  risk 
and  enterprise  of  the  society  are  commensurate  with  the  priv- 
ileges and  immunities  conferred  on  them;  how  far  the  mode  of 
operation  lately  adopted  by  them  comports  with  the  spirit  and 
intention  of  the  charter;  and  whether  any  of  their  acts  or 
omissions  may  legally  be  construed  to  amount  to  a  surrender, 
abandonment,  or  forfeiture  of  the  charter,  are  questions  that 
properly  belong,  as  I  conceive,  to  another  tribunal.  They  are 
matters  upon  which  it  does  not  become  this  court  to  express 
tny  opinion. 

Considering,  then,  both  parties  as  properly  in  court,  I  shall 
inquire,  in  the  first  place,  what  are  the  rights  of  the  plaintiffs, 
as  exhibited  by  the  case  made. 

The  river  Passaic,  at  the  town  of  Paterson,  is  not  a  naviga- 
ble stream.  The  tide  does  not  ebb  and  flow,  nor  is  the  stream 
navigated  by  boats  or  craft  of  any  kind.  Tho  society,  at  the 
place  selected  as  the  seat  of  their  inuniiractories,  own  the  land 
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on  both  sides  of  the  riyer,  and  haye  had  the  possession  for 
many  years.  They  are  the  riparian  proprietors,  and  upon  plain 
and  acknowledged  common  law  principles  they  are  entitled  to  the 
use  of  the  stream.  They  have  in  it  a  property  growing  out  of 
the  ownership  of  the  soil,  which  is  ofttimes  of  more  value  than 
the  soil  itself,  and  at  all  times  as  sacredly  regarded  by  the  law. 
This  being  the  case,  they  have  a  right  to  enjoy  it  without  dim- 
inution or  alteration.  Lord  EUenborough,  in  the  case  of  BecUy 
v.  Shaw,  6  East,  208,  says:  *'  The  general  rule  of  law,  as  applied 
to  this  subject,  is,  that  independent  of  any  particular  enjoyment 
used  to  be  had  by  another,  eyery  man  has  a  right  to  have  the 
advantage  of  a  flow  of  water  in  his  own  land,  without  diminu- 
tion or  alteration;  but  an  adverse  right  may  exist,  founded  on 
the  occupation  of  another."  This  right,  at  all  times  valuable, 
is  to  the  society  vital.  Their  hopes  and  expectations  not  only, 
but  their  very  existence,  are  dependent  on  it.  The  right  is  not 
confined  to  the  use  of  so  much  water  as  may  be  necessary  for 
their  present  purposes.  They  have  appropriated  to  themselves 
the  use  of  the  stream.  They  have  a  right  to  take  out  the  whole 
of  it  for  the  purposes  of  their  manufactories,  provided  it  is 
again,  after  beiug  used,  restored  to  the  bed  of  the  river  for  the 
benefit  of  those  below;  and  provided,  also,  that  no  one  having 
prior  rights  is  thereby  injured.  Such  I  take  to  be  the  common 
law  rights  of  the  society,  independent  of  any  additional  priv- 
ileges that  may  be  secured  to  them  by  their  charter.  What 
they  may  be,  if  any  exist,  appears  to  me  unnecessary  now  to 
inquire. 

I  propose  now  to  consider  the  rights  of  the  defendants,  and 
how  far,  if  at  all,  they  interfere  with  those  of  the  complainants; 
and  whether,  in  the  exercise  of  those  rights,  any  injury  has 
been  done  to  the  plaintiffs;  and  whether,  in  the  further  use  of 
them,  the  plaintiffs  will  be  so  certainly  and  permanently  in- 
jured, as  to  justify  the  interference  of  the  court  at  this  time  by 
injunction. 

And  first,  as  to  the  rights  claimed  by  the  defendants.  I  do 
not  understand  them  as  claiming  a  right  to  the  ad  libitum  or 
unrestrained  use  of  the  waters  of  the  Passaic,  or  its  tributaries, 
subject  to  the  payment  of  a  compensation  or  damages  to  the 
Society  for  Establishing  Useful  Manufactures.  If  such  claim 
was  set  up,  it  would  be  necessary  to  inquire  how  far  it  could  be 
supported  as  against  the  chartered  rights  of  the  society.  But 
I  consider  that  question  not  properly  before  the  court.  They 
claim ,  under  the  act  of  incorporation,  the  right  to  construct  a 
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navigable  canal  from  the  Delaware  to  the  Passaic.  They  claim 
the  use  of  the  waters  of  Lake  Hopatctmg,  and  of  the  extra 
water  of  Green  pond.  They  claim  to  bring  the  water  from  the 
Hopatcung  into  the  Bodkaway;  to  make  use  of  that  river  as  a 
part  of  the  canal,  and  to  take  oat  of  it  again  water  for  the  use 
of  the  canal;  not  thereby  diminishing  the  ordinary  and  natural 
flow  of  the  water  at  the  great  falls  at  Paterson. 

It  does  not  follow  that,  because  a  person ,  as  riparian  propri- 
etor, has  a  right  to  the  flow  of  a  stream,  and  to  use  it  for  the 
purpose  of  manufacturing,  or  any  other  purpose  requiring  the 
use  of  water,  therefore  no  other  proprietor  or  person  shall  be 
at  liberty  to  use  for  the  same  or  like  objects  the  water  above 
him.  Qliia  would  be  contrary  to  natural  justice  and  the  reason 
of  things.  Each  one  has  a  right  to  the  use,  provided  that  in 
the  exercise  of  such  right  he  does  no  injuiy  to  his  neighbor:  2 
BL  Com.  408. 

Now  if  the  Morris  Oanal  and  Banking  Company  make  such 
use  of  the  waters  of  the  Passaic,  or  any  of  its  tributaiy, 
branches,  as  to  occasion  no  diminution  in  the  flow  of  the  stream 
at  the  place  where  it  is  used  by  the  complainants;  and  if  in 
such  use  no  injury  whatever  is  done  to  the  complainants;  are 
(hey  not  exercising  an  ordinary  and  weU-established  right? 
Does  not  the  same  privilege  that  is  accorded  to  others  belong 
also  to  them  f  It  appears  to  me  unquestionable  that  the  de- 
fendants have  such  right  as  agunst  the  complainants,  subject 
to  the  condition  already  stated. 

But  the  Morris  Canal  Company  claim  the  further  privilege  of 
introducing  into  the  Bockaway  tiie  waters  of  Lake  Hopatcung, 
and  of  one  of  the  branches  of  the  Baritan,  and  then  of  taking 
out  of  the  Bockaway  below  so  much  water  as  may  be  necessary 
for  the  purposes  of  their  canal;  averring  that  the  waters  of  the 
stream  will  be  thereby  in  no  wise  diminished.  The  water  thus 
taken  out,  it  is  admitted,  is  not  to  be  returned  until  it  shall 
have  passed  the  great  falls  at  Paterson.  They  say  that  the 
supply  of  water  thus  brought  in,  together  with  the  extra  supply 
which  they  are  authorized  to  take  from  Green  pond,  will  in  times 
of  drought  afford  to  the  society  a  more  copious  flow  than  they 
would  otherwise  have,  and,  therefore,  that  it  will  be  a  benefit. 
On  the  other  hand,  it  is  contended  by  the  society,  that  the 
canal  company  have  no  authority  thus  to  commingle  different 
streams  and  different  rights;  that  they  are  entitled  to  the  flow 
of  the  identical  stream  of  water,  not  only  without  diminution, 
but  without  alteration;  that  if  the  claims  of  the  company  in  this 
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behalf  are  sustained,  the  supply  afforded  by  these  substituted 
streams  may  in  time  diminish,  and  the  property  and  immuni- 
ties of  the  company  be  jeoparded  or  ruined.  This  is  supposed 
to  present  a  question  of  novelty  and  importance.  It  certainly 
b  not  the  case  of  a  simple  diversion  of  the  stream  for  necessary 
purposes,  returning  it  again  to  its  natural  channel  when  those 
purposes  shall  have  been  answered;  but  would  seem  to  be  rather 
A  substitution  of  part  of  one  stream  for  part  of  another.  The 
principle  that  assigns  to  everything  capable  of  ownership  a 
legal  and  determinate  owner,  is  wise  and  salutary,  and  promo- 
tive of  the  great  ends  of  civil  society.  This  principle,  however, 
can  only  be  applied  to  streams  of  water  in  a  limited  sense. 
There  is  no  such  thing  as  actual  property  in  running  water.  It 
is  transient  in  its  nature,  and  must  be  permitted  to  flow  for  the 
common  benefit.  The  interest  is  rather  of  a  usufructuary  kind, 
but  not  the  less  absolute  or  vested  on  that  account.  To  say, 
then,  that  a  person  entitled  to  the  flow  of  a  stream  of  water 
through  his  land,  is  entitled  to  the  flow  of  the  very  identical 
substance  that  issued  from  the  original  source,  is  an  assertion 
of  right  not  easily  sustained.  It  would  be  tantamount  to  the 
ownership  of  the  particular  water  itself,  which  can  not  be.  I 
do  not  understand  Lord  EUenborough,  in  Bealy  v.  Shaw,  to 
carry  the  doctrine  thus  far.  *  His  principle  is,  that  every  man 
has  a  right  to  the  advantages  of  a  flow  of  water  in  his  own  land, 
without  having  its  quantity  diminished,  or  its  quality  altered, 
by  the  operations  of  those  who  might  be  above  him  on  the  same 
stream.  It  is  not  pretended  that  the  quality  of  the  water  to  be 
let  in  from  the  lake  Hopatcung  and  other  sources,  is  in  any  way 
different  from  the  water  of  the  Bockaway.  If,  then,  the  de- 
fendants take  from  the  Bockaway  no  greater  quantity  of  water 
than  they  bring  in  (and  they  claim  a  right  to  do  no  more),  will 
not  the  society  enjoy  their  privilege  without  diminution  or 
alteration,  or  can  they  in  any  wise  be  injured  ?  But,  while  the 
right  thus  to  take  the  water  of  the  Bockaway  for  the  use  of  the 
canal,  is  accorded  to  the  company,  I  think  it  is  easy  to  foresee 
that  difficulties  may  arise  in  its  exercise.  W  batever  these  difficul- 
ties may  be,  and  whatever  may  be  the  risk,  and  hazard,  and  loss 
attending  them,  they  will  have  been  sought  by  the  defendants 
themselves,  and  not  imposed  by  others.  Tbeir  rights,  whatever 
they  may  be,  are  subject  to  the  prior  rights  of  the  Society  for 
Establishing  Useful  Manufactures,  and  must  be  exercised  in  such 
manner  as  that  the  society  thereby  sustains  no  injury.  And,  in 
fact,  I  understand  this  principle  to  be  conceded.     It  was  cau- 
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didly  stated  in  the  argument  by  the  ooonsel  for  the  company, 
that  if »  in  their  fntnre  operations^  it  became  manifest  that  the 
soeietj  was  injured,  the  company  must  either  agree  with  them 
for  the  use  of  the  water,  or  abandon  their  work 

The  next  inquiry  is,  whether  the  complainants  have  ahready 
been  injured  by  the  drawing  off  of  the  water,  and  whether  such 
mjuiy  is  continued;  and  if  not,  whether  the  apprehended  dan- 
ger ia  of  that  character  as  to  justify  the  interference  of  this  court 
by  injunction. 

And  first,  as  to  the  fact  of  the  injury,  and  its  continuance. 
The  bill  charges  that  the  company,  about  the  middle  of  July, 
and  on  the  twenty-seyenth  and  twenty-eighth  of  July,  and  in 
the  latter  part  of  August,  and  fore  part  of  September,  caused 
large  quantities  of  water  to  be  drawn  out  of  the  Bockaway, 
sometimes  for  the  purpose  of  trying « their  inclined  planes, 
and  at  other  times  for  the  purpose  of  puddling  their  canal,  by 
means  whereof  great,  sudden,  and  unusual  diminution  and  de- 
pression of  the  usual  quantity  of  water  was  experienced  at  Pat- 
eraon.  There  is  no  doubt,  from  the  evidence,  that  water  was 
drawn  from  the  Bockaway  for  the  purposes  of  the  canal,  in  the 
month  of  July,  as  charged  in  the  bill,  and  again  let  into  the 
river.  But,  whether  the  stream,  in  consequence  of  these  opera- 
tions, was  sensibly  diminished  at  the  great  falls,  and  whether, 
in  consequence  of  it,  any  injury  was  sustained  by  the  complain- 
ants, are  matters  not  so  clearly  established.  There  is  much 
contradiction  in  the  evidence,  and  if  it  were  necessary  to  settle 
the  facts  at  this  time,  I  should  have  strong  doubts  whether  this 
would  be  the  proper  tribunal  to  weigh  and  determine  upon  the 
mass  of  conflicting  testimony  that  has  been  presented  to  the  court. 
Whether  the  water  was  let  into  the  canal  at  the  times  when 
a  depression  of  water  is  charged  to  have  taken  place  at  Pater- 
son,  and  whether  such  depression  of  water,  if  it  actually  took 
place,  was  occasioned  by  the  operations  of  the  canal,  are  also 
matters  of  dispute,  and  I  deem  it  unnecessary  to  look  into  the 
evidence  with  a  view  of  arriving  at  any  conclusion  in  relation  to 
them.  The  question  of  damages  is  not  now  under  consideration. 
If,  however,  injuries  were  sustained  by  the  complainants  at  the 
particular  times  charged,  those  past  injuries  are  in  themselves 
no  ground  for  an  injunction.  The  province  of  the  injunction 
is  not  to  afford  a  remedy  for  what  is  past,  but  to  prevent  future 
mischief.  The  effect  of  the  injunction  is  preventive.  If  the 
injuries  were  continued,  or  the  right  to  continue  them  set  up 
and  persisted  in,  this  court  would,  if  the  facts  were  properly  es* 

nm.  Vol. 
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tablisbed,  iuterfere,  and  effectually,  too,  for  the  protection  of 
the  complainants.  But  the  defendants  make  no  such  claim  or 
pretense;  and  it  is  obsenrable,  that  between  the  fore  part  of 
September,  and  the  filing  of  this  bill  in  January,  there  is  no 
complaint  of  any  alleged  violation  of  the  rights  and  privileges 
of  the  society. 

It  appears  further  from  the  case  presented,  that  at  the  times 
when  the  water  was  let  into  the  canal,  as  complained  of  bj 
the  society,  there  was  no  #  water  brought  into  the  Bockawaj 
from  the  lake,  and  that  the  water  was  let  into  a  section  of  the 
canal,  not  for  the  purpose  of  navigation,  but  of  making  some 
experiments  upon  the  works  of  the  canal;  that  the  use  of  the 
water  was  temporary,  and  the  water  itself,  or  what  remained, 
was  returned  into  its  natural  channel.  It  does  not  appear 
that  the  water  of  th^  Bockaway  will  in  future  be  withdrawn 
for  these  temporary  purposes,  preparatory  to  the  navigation 
of  the  canal,  without  the  water  being  brought  at  the  same 
time  from  the  lake  Hopatcung  into  the  Bockaway;  nor,  if  it 
should,  that  the  water  of  the  river  will  be  sensibly  diminished, 
or  any  injuiy  sustained  by  the  complainants.  Seeing,  then, 
that  some  doubt,  to  say  the  least  of  it,  rests  upon  the  allegation 
of  the  complainants  in  regard  to  the  alleged  injury  already  sus- 
tained; seeing  there  is  no  certainty  that  the  water  will  be  in  like 
manner  again  abstracted  for  the  purposes  of  experiments;  and 
the  right  of  thus  abstracting  it  for  the  purpose  of  navigation, 
to  the  diminution  of  the  stream,  or  the  injuiy  of  the  complain- 
ants, or,  in  other  words,  without  bringing  in  an  equal  supply, 
being  disclaimed  by  the  defendants;  it  would  be,  in  my  opinion, 
an  indiscreet  and  injudicious  exercise  of  power  in  this  court  to 
arrest,  at  this  moment,  brevi  manu^  the  operations  of  the  com- 
pany. In  the  prosecution  of  this  work  they  have  expended 
among  us  a  large  amount  of  money;  they  have  lately  effected  a 
loan,  to  relieve  themselves  from  embarrassment,  and  enable  them 
to  complete  their  canal.  It  is  a  work  in  which  a  portion  of  the 
community  is  deeply  interested,  and  which,  if  completed  and  in 
successful  operation,  may  be  of  great  benefit  to  the  state.  To 
grant  an  injunction  against  them  now,  in  the  manner  and  to  the 
extent  prayed  for,  would  be  at  once  to  prostrate  their  hopes, 
and  might  result  in  an  injuiy  which  the  power  of  this  court 
could  never  repair. 

The  power  of  the  court  to  grant  injunctions  in  cases  of  nui- 
sance, will  not  be  questioned.  There  is  a  necessity  for  some 
preventive  remedy,  when  it  is  ascertained  that  great  or  immediate 
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misehief ,  or  permanent  injaij,  is  about  to  be  done  to  private 
property;  and  this  is  the  foundation  of  the  jurisdiotioa.  But 
the  exercise  of  the  power  must  always  rest  in  the  sound  discre- 
tion of  the  court,  to  be  goyemed  by  the  nature  of  the  case. 
The  case  presented  is  peculiar;  but  it  does  not  satisfy  me  of 
that  pressing  necessity,  or  jUiat  certainly  of  mischief  which 
would  authorize  an  interference  in  a  matter  of  such  magnitude. 

The  Morris  Canal  Company  are  about  completing  their  canal. 
The  great  problem,  whether  their  means  of  supply  will  afford 
them  a  sufficient  quantify  of  water,  without  causing  any  dimi- 
nution of  the  water  in  the  Passaic,  at  the  great  falls,  and  of 
eonsequence  injuring  the  complainants,  must  soon  be  solved. 
Important  interests  are  involved  in  the  solution.  This  court 
will  afford  to  the  company  its  protection,  so  far  as  may  be  legally 
done,  until  the  result  shall  be  ascertained.  But  the  defendants 
must  remember  that  they  proceed  upon  their  own  responsibility, 
and  at  their  peril.  If  there  be  any  hazard,  or  any  danger, 
it  is  theirs  to  encounter  and  overcome  it.  The  rights  of  the 
society  are  dear,  vested,  and  prior  rights;  and  the  enjoyment  of 
them  in  their  full  extent  will  be  secured. 

The  injunction  is  refused. 

gmtraiTUMs  or  Cobfobatb  Biohtb  bt  KoN«nsEa— Equiit  Jmtmmcnoir.— 
8m  SIm  v.  Bioom,  10  Am.  Dea  273,  Mid  Brigffa  y.  Peimiman,  IS  Id.  454, 
and  oaws  oited  in  the  note  to  the  latter  deoinon. 

Bkhis  nr  WA!nouoouB8i.^8ee  Gardner  ▼.  NeirimrgK,  7  Am.  Dea  626, 
and  note  631  ei  seq.^  and  MarUm  v.  BigOow,  16  Id.  600,  and  other  oaaes  in 
fbe  Amarioan  Deciaiona,  dted  in  the  note  thereto. 

ImnronoH  nr  Caseb  or  Trbspass  ahd  NuiBAN€ii.^8ee  Jerom$  v.  BoHf 
11  Am.  DeoL  484, and  mM;Du9aU  v.  Watert,  18 Id.  8fiO|  CfoaUer  v.  HmUer^ 
1ft  Id.  728;  PoMoBter  v.  Hendermm,  12  Id.  66a 

TnuMCTum  am  PasvasTivs  Bamnr.— TUa  aabjeol  Is  iHwwoJ  inddao^ 
aOj  in  tbe  nofta  to  JTurdbeFa  «Mi^  90  Am.  Dea 
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Fbies  v.  Bbugleb. 

[7  Haxazbd,  79.] 

AsDHO  Quvnoir  iob  Pubposb  ov  Disgbeditiiio  WmrBM.— A  qvMtion  vomj 
be  proposed  to  a  witness  for  the  purpose  of  discreditiiig  him,  either  by 
csUisg  others  to  ooatnMiict  him,  or  by  having  him  oontndict  himsrif, 
when  the  matter  abont  which  the  question  is  asked  is  a  legitimate  sab- 
Jeot  of  inquiry. 

Pbiyilbos  ov  WiTNisB  TO  BxvusB  TO  Arbwbb  Quxstxov.— -A  witness  may 
be  asked  a  question,  although  the  answer  to  it  would  tend  to  criminate 
or  disgrace  him,  and  he  may  refuse  to  answer  such  question;  but  his 
tif^t  to  refuse  is  merely  a  privilege  which  he  may  waive. 

Ebbob  to  the  oommon  pleas  of  Wanen  ooanty •  The  opinion 
states  the  case. 

Biferson^  for  the  plaintiff  in  error. 

Soudder,  for  the  defendant. 

By  Court,  Ewnra,  C.  J.  Brugler  sned  Fries  in  the  ooort 
of  oommon  pleas  of  the  county  of  Warren  for  the  sedaotion  of 
his  daughter  per  quod  ierviHum  amimi.  On  the  trial,  the 
daughter  was  examined  as  a  witness  by  her  father,  the  plaintiff; 
she  testified  to  her  seduction  by  the  defendant,  and  that  he  was 
the  father  of  her  child.  She  underwent  a  minute  cross-exam- 
ination respecting  the  circumstances  of  the  charge,  and  dis- 
closed  a  course  of  conduct  in  the  visits  of  the  defendant  and 
her  intercourse  with  him,  greatly  to  her  shame.  She  acknowl- 
edged the  visits  of  other  young  men,  and  among  them  one  of 
the  name  of  Shackelton;  and  was  then  asked  by  the  defend- 
ant's counsel  if  she  had  not  said  to  Shackelton  that  he  was  the 
father  of  the  child.    The  plaintiff's  counsel  objected  to  the 
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qaestion,  lirhich  was  overruled  by  the  court  and  a  bill  of  ex- 
ceptions sealed.  A  verdict  and  judgment  having  been  rendered 
for  the  plaintiff,  the  defendant  seeks  here,  upon  the  matters  con- 
tained in  the  bill  of  exceptions^  a  reversal  of  the  judgment. 

The  purpose  of  the  question  was  to  discredit  the  witness,  by 
calling  others  to  contradict  her  if  she  answered  in  the  negative, 
and  from  her  own  mouth  if  she  answered  in  the  afiSrmative,  for 
then  she  must  have  told  a  falsehood  to  Shackelfcon  with  respect 
to  the  paternity  of  the  child,  or  she  must  have  sworn  falsely  on 
the  trial  of  the  cause.  The  question  was,  however,  legal  and 
proper  for  the  plaintiff  to  propound;  for  the  character  of  the 
wiinass  was  legitimate  subject  of  inquiry;  and  he  was  entitled 
to  disparage  and  discredit  her,  even  from  her  own  lips,  if  she 
thought  proper  to  disclose  her  own  shame  and  infamy.  But 
the  witness  was  not  bound  to  answer  the  question.  The  rule 
does  not  seem,  even  at  this  late  day,  to  be  precisely  and  firmly 
settled  in  England,  where  the  protection  of  a  witness  begins; 
whether  against  such  answers  only  as  lay  open  the  witness  to 
prosecution  for  crime,  or  whether  such  also  as  serve  to  dis- 
parage, disgrace,  or  discredit.  Peake  and  Starkie,  in  their 
treatises  on  evidence,  consider  it  as  a  vexaia  quesiioi  1  Peake, 
129;  1  Starkie,  188.  Best,  0.  J.,  in  a  late  case,  said  he  should 
only  prevent  the  asking  of  such  questions  as  might  subject  wit- 
nesses to  a  prosecution  for  crime,  but  not  such  as  merely  tended 
to  degnde  them  in  their  character:  8  Oar.  &  P.  238.  Perhaps 
the  cause  of  the  unsettled  state  of  this  question  may  be  found 
in  the  somewhat  singular  remark  of  Starlde,  that  the  decision  is 
of  lees  practical  importance  than  might  have  been  expected, 
since  whether  a  witness  be  or  be  not  bound  to  answer  such 
questions  as  tend  to  his  disgrace,  it  seems  to  be  allowed  that 
the  question  may  be  put,  and  it  is  obviously  of  little  consequence 
whether  the  witness  admits  that  which  is  insinuated  against 
him  or  refuses  to  give  an  answer:  1  Stark.  144.  In  this  state, 
however,  I  consider  the  rule  as  settled,  at  least  since  the  de- 
cision of  Vau^um  v.  Perine,  2  Pen.  728  [4  Am.  Dec.  411],  and 
that  the  witness  was  not  bound  to  answer  the  question:  9  Oow. 
625.  According  to  some  recent  decisions  in  England,  when 
the  credit  of  a  witness  is  to  be  impeached  by  proof  that  he  has 
said  something  inconsistent  with  his  testimony,  he  not  only 
may,  bat  must,  be  first  asked  on  cross-examination  whether 
he  has  said  what  is  intended  to  be  proved :  Edmonda  v.  Waiker,  3 
Stark.  7;  Meagoe  v.  Simmons,  8  Oar.  &  P.  75;  Tfie  Queen's  case, 
2  Brod.  A  B.  813;  Ewer  v.  Ambrose^  3  Bam.  &  Cress.  746.    In  the 
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latter  case,  Bajley,  J.  said:  ''  It  was  competent  in  cross-exami- 
nation to  have  asked  the  witness  if  he  had  sworn  in  his  answer 
in  chancery  contrary  to  the  fact  he  was  then  deposing,  and  if 
he  said  that  he  had  not,  then  the  plaintiff,  in  order  to  discredit 
him,  might  have  given  the  answer  in  evidence,  bnt  he  could  not 
do  so  without  putting  the  preliminary  question  to  him/'  The 
necessity  of  propounding  the  question  to  the  witness  as  the 
foundation  of  the  production  of  other  proof  has,  so  far  as  Tam 
informed,  never  been  recognized  here,  and  is  not  the  law  of  oar 
courts.  In  Tucker  v.  Welsh,  17  Mass.  160  [9  Am.  Deo.  187],  it 
was  held  to  be  unnecessary,  and  never  to  have  been  the  prac- 
tice of  this  countiy.  I  refer  to  the  English  cases  simply  for  the 
purpose  of  more  abundantly  showing  that  the  question  may  be 
put. 

Although  the  witness  may  not  be  compelled  to  answer  the 
question,  yet  as  against  the  party  by  whom  the  witness  is 
called,  the  question  is  lawful  and  proper,  and  the  answer  is 
competent  and  admissible  if  the  witness  declines  protection 
and  consents  to  make  it.  The  protection  is  the  privilege  of 
the  witness,  not  the  right  of  the  party.  The  distinction  is 
clearly  and  correctly  stated  by  Justice  Washington,  in  United 
States  V.  Craig,  4  Wash.  C.  C.  732:  ''  A  question  to  a  witness 
which  the  law  will  not  permit  him  to  answer,  as  to  state  the 
contents  of  a  record,  is  improper,  and  the  court  will  not  permit 
it  to  be  put.  But  if  it  be  such  as,  if  answered  one  way,  would 
disgrace  or  criminate  the  witness,  the  question  is  proper,  be- 
cause it  is  the  privilege  of  the  witness  to  refuse  to  answer  it, 
and  not  the  law  which  forbids  him,  as  in  the  former  case.  But 
being  a  privilege  merely,  he  may  waive  it  and  give  the  answer." 
The  same  doctrine  is  maintained  in  I^eat  v.  Browning  and  w^e, 
4  Conn.  108  [10  Am.  Dec.  156];  on  a  motion  for  a  new  trial,  the 
defendant's  counsel  insisted  that  the  testimony  of  one  Parks, 
in  relation  to  his  having  given  a  certificate  or  made  a  dedara* 
tion  inconsistent  with  the  testimony  he  had  just  before  given  in 
court,  ought  not  to  have  been  received;  that  the  general  rule 
is,  that  a  witness  can  not  be  called  upon  to  impute  to  himself  a 
crime,  or  to  bring  a  reproach  upon  himself;  and  that  here  the 
witness  was  called  upon  to  furnish  evidence  against  himself  of 
having  sworn  falsely.  But  the  court  held  that  the  evidence 
was  rightly  received.  If  there  was  an  inconsistency,  the  vnt- 
ness  should  have  claimed  his  privilege  of  exemption  from  testi- 
fying in  disparagement  of  himself,  and  not  the  defendants 
have  objected  to  the  admission  of  his  evidence.    In  Sotithard  y. 
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Bexfard,  6  Cow.  259,  Sutherland,  J.,  in  delivering  the  opinion 
of  the  oonriy  said:  '*  The  witness  was  not  bound  to  answer  the 
question  so  far  as  the  answer  would  criminate  himself;  and  it 
was  the  duty  of  the  court  to  apprise  him  of  his  right  in  that 
respect;  but  if  a  witness  under  such  circumstances  thinks 
proper  to  waive  his  privilege,  I  do  not  understand  it  to  be 
either  the  duty  or  the  right  of  the  court  to  force  it  upon  him, 
and  to  deprive  the  party  of  the  benefit  of  such  disclosure  as  he 
may  voluntarily  make.  No  man  shall  be  compelled  to  criminate 
himself,  but  if,  from  a  sense  of  justice  or  any  other  considera- 
tion, he  is  willing  to  make  disclosures  which  involve  his  own 
character  and  may  expose  him  to  punishment,  I  know  of  no 
reason  either  of  law  or  policy  which  should  prevent  him." 

Inasmuch  then  as  the  court  below  refused  to  permit  the  ques* 
tion  to  be  put,  thereby  incorrectly  depriving  the  defendant  of 
the  benefit  of  the  answer,  if  the  witness  thought  proper  to  give 
it,  I  am  of  opinion  the  judgment  should  be  reversed. 

FoBD,  J.,  dissented. 

Drakb,  J.,  concurred 

Judgment  reversed. 

PRiynjBGS  ov  Wrmss.— No  priiiciple  of  the  cominoii  law  is  more  firmly 
setaUished  than  that  which  affordB  to  a  witnew  the  privilege  of  refoaiiig  to 
answer  any  qnestioii  that  will  criminate  himself.  The  rale  on  this  subject 
is  thus  stoted  in  2  Phillips  on  Evidence,  929, 930, 0.  H.  &  E.,  Notes:  "A  wit- 
ness can  not  be  compelled  to  answer  any  question,  the  answering  of  which 
aiay  expose,  or  tend  to  expose,  him  to  a  criminal  chaige,  or  to  any  kind  of 
ponishmeni.  He  is  exempted  by  his  privilege  from  answering,  not  only  what 
will  criminate  him  directly,  bat  also  what  has  any  tendency  to  criminate 
him;  and  the  reason  is,  becaose,  otherwise,  question  might  be  put  after 
qoestion,  and  though  no  single  question  may  be  asked  which  directly  crimi- 
nates, yet  enough  might  be  got  from  him  by  successive  questions  whereon  to 
found  against  him  a  criminal  charge:"  "Wbart.  on  Ev.,  sec.  533;  Oreenl.  on 
Ev..  sec.  451;  Best  on  Ev.,  sees.  128,  127;  Kosa  Crim.  Ev.,  147;  Taylor  on 
Ev.,  sec  1308;  lUx  v.  Fremd,  13  How.  St.  Tr.  16;  Sex  v.  Macclesfield, 
16  Id.  1146;  Gates  v.  Hardacre^  3  Tkunt.  424;  Re»  v.  Slaney,  5  Carr.  ft 
Flsyne,  213;  MaUmey  v.  Bartley,  3  Campb.  210;  Ex  parte  Schofield,  L.  B. 
Ch.  D.  230;  1  Burr's  Trial,  244;  People  V.  J/o^Aer,  4  Wend.  229;  pof^;  Umted 
Staia  V.  Moses,  1  Cranch  C.  C.  170;  StaU  v.  Blahe,  25  Me.  350;  Common^ 
weaUhr.  JSTimfta^  24 Pick.  366;  PhelinY.  JTeiuim^tAe,  20 Pa.  St. 354;  Souths 
ard  V.  Beo^ardy  6  Cow.  254;  People  v.  Beetor,  19  Wend.  669;  Bffass  v.  SulU- 
MS,  21  How.  Pt.  50;  Warner  v.  Lucas,  10  Ohio,  336;  Poindexter  v.  Davis, 
IGratt  481;  Lister  v.  Boker,  6  Blackl  439;  Printst  v.  Chteney,  11  Iowa,  469; 
Simmons  v.  ffolster,  11  Minn.  249;  Higdon  v.  ffeard,  14  Oa.  255;  PUasarU  v. 
The  State^  16 AA  624;  State  v.  Edtoards,  2  Kott  ftMcC.  13  [10  Am.  Dea 
157];  Stale  v.  Marshall,  36  Mo.  400;  Lea  v.  Henderson,  I  Goldw.  146.  In 
Ihe  case  of  Chamherlain  v.  WiUson,  12  Vt.  491,  Bedfield,  J.,  said:  '*It  is  well 
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settled  that  a  witness  is  not  bonnd  to  answer  any  question  the  answer  to 
which  might  tend  to  oriminate  him,  L  e.,  expose  him  to  a  prosecution  for 
crime.  It  is  doubtless  true  that  this  is  not  the  most  eflfoctual  mode  of  shielding 
the  witness;  for  the  mere  fact  of  claiming  the  privilege  tends  very  much  to 
show  him  guilty  of  the  offense.  A  rule  that  testimony  should  be  given  in  all 
cases,  but  should  never  after  be  used  for  the  purpose  of  procuring  a  convic- 
tion of  crime,  would  be  more  conducive  to  the  reasonable  ends  of  justice,  and 
at  the  same  time  afford  full  protection  to  the  witness.  But  such  is  not  tbo 
law.  It  is  well  settled  that  the  testimony,  if  freely  given,  may  be  afterwards 
used  against  the  witness.  I  know,  indeed,  of  no  rule  to  exclude  the  testi- 
mony being  given  in  evidence  against  the  witness,  even  in  a  prosecution  of  a 
criminal  nature,  although  the  witness  were  compelled  to  testify  under  the 
requisitions  of  a  court  of  justice.  It  is  obvious,  then,  that  the  only  security 
of  the  witness  is  in  silence.  The  rule  should  be  so  administered  as  to  afford 
full  protection  to  the  witness,  and  at  the  same  time  escape  simulated  cases.** 
The  rule  under  consideration  is  not  confined  to  courts  of  law,  but  is  also 
administered  in  courts  of  chancery:  MaccdUura  v.  Turttm^  2  Tounge  &  Jer. 
183;  Paxton  v.  Douglas,  19  Ves.  225;  ClaHdge  v.  Boare,  14  Id.  65;  Meln- 
tyre  v.  Mandus,  16  Johns.  592;  Taylor  on  £v.,  sec.  1308.  And  **  neither 
equity  nor  conmion  law  practice  will  compel  a  person  to  allow  the  inspection 
of  either  public  or  private  documents  in  his  custody,  where  the  document,  if 
produced,  would  criminate  the  party  producing:"  Whart.  on  Ev.,  sec.  751; 
Taylor  on  £v.,  sec.  1351;  Hex  v.  Pumell,  1  W.  BL  37;  Olynn  v.  HousUm,  1 
Keen,  329;  Byasa  v.  SuUioan^  21  How.  Pr.  50.  But,  as  Cockbum,  C.  J., 
said,  in  Regina  v.  Boyee^  1  Best  &  Smith,  329;  S.  C,  9  Cox  C.  0.  32,  *'  the 
danger  to  be  apprehended  must  be  real  and  appreciable,  with  reference  to 
the  ordinary  operation  of  law,  in  the  ordinary  course  of  things,  not  a  danger 
of  an  imaginary  and  unsubstantial  character,  having  reference  to  some  extra- 
ordinary and  barely  possible  contingency,  so  improbable  that  no  reasonable 
man  would  suffer  it  to  influence  his  conduct:"  Whart.  on  Ev.,  sec.  636. 

CouBT  TO  DxTKBimnB  AS  TO  TxNBENOT  ov  QcTBSTiON. — "  It  is  the  province 
of  the  court  to  decide  whether  a  proposed  question  has  a  tendency  to  crimi- 
nate a  witness;  and  it  is  the  duty  of  the  court,  while  it  protects  the  witnese 
in  the  due  exercise  of  his  privilege,  to  take  care  that  he  does  not,  under  the 
pretense  of  defending  himself,  screen  others  from  justice,  or  withhold  evidence 
which  he  might  safely  give:"  2  Phil.  Ev.  933;  Whart  Ev.,  sec.  538;  GreenL 
Ev.,  sec.  451;  RegUuk  v.  OarbeU^  1  Den.  a  0.  23;  a  C,  2  Csr.  ft  Kir.  474; 
Os&ome  V.  London  Dock  Co.,  1  Jur.  N.  S.  93;  Sidebottom  ▼.  Adkuu,  3  Id.  631 ; 
Regina  v.  Boyet,  I  Best  &  Smith,  311;  Dandridge  v.  Corden,  3  Car.  &  P. 
U;  Kirsekner  r.  The  State,  9  Wis,  140;  Floyd  t.  The  State,  7  TeoL.  217}  Rick^ 
man  ▼.  The  State,  2  G.  Qreene  (la.)  532;  1  Burr*s  Trial,  245;  People  v.  Mather, 
4  Wend.  264;  poet;  Commonvfealth  v.  Braynard,  Thacher  C.  C.  146;  State  v. 
Duffy,  16 la. 425;  Huntv.  AfcCaOa, 20 Id.  20;PeopUY.  KeUey,2i'N.  T.  74. 
But  the  witness  will  not  be  required  to  explain  fully  how  his  answer  might 
criminate  him,  otherwise  he  might  be  deprived  of  the  protection  which  his 
privilege  was  meant  to  afford  him:  GreenL  Ev.,  sec  451;  People  v.  Mather, 
4  Wend.  229;  poet;  Southard  v.  Restfwd,  6  Cow.  254;  1  Burr's  Trial,  245; 
Ktreefmer  v.  The  State,  9  Wis.  140.  In  the  last  case,  Dixon,  C.  J.,  said: 
« Although  the  witness  is  the  judge  of  the  effect  of  his  answer,  and  is  not 
bound  to  disclose  any  facts  or  circumstances  to  show  how  the  answer  would 
affect  him,  as  that  would  defeat  the  rule  and  destroy  the  protection  afibrded 
by  the  law,  yet  the  court  is  to  determine  under  all  the  circumstances  of  the 
whether  such  is  the  tendency  of  the  question  put  to  him,  and  whether 
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in  shftQ  be  required  to  answer,  as  otherwise  it  would  be  in  the  power  of  every 
witness  to  deprive  parties  of  the  benefit  of  his  testunony,  by  a  merely  oolor- 
sble  pretenee  that  his  answers  to  questions  would  have  a  tendency  to  impli- 
cite  him  in  some  erime  or  misdemeanor,  or  would  expose  him  to  a  penalty  or 
loffeitore,  when  it  ii  dear,  as  we  think  it  was  in  this  ease,  that  the  questions 
have  no  such  tendency."  And  Chief  Justice  Marshall,  in  1  Burros  Trial,  245^ 
said:  '*  It  is  the  provinoe  of  the  court  to  judge  whether  any  direct  answer  to 
the  question  which  may  be  proposed,  will  furnish  evidence  against  the  wit* 
nesB.  If  such  snswer  may  dieclose  a  fact,  which  forms  a  necessary  and  easen- 
iial  link  in  the  chain  of  testimony,  which  would  be  sufficient  to  convict  him 
of  any  crime,  he  is  not  bound  to  answer  it  so  as  to  furnish  matter  for  that 
eonvietion.  In  such  a  case,  the  witness  must  himself  judge  what  his  answer 
win  be;  and  if  he  say,  on  oath,  that  he  can  not  answer  without  accusing  him- 
self, he  can  not  be  compelled  to  answer." 

The  question  has  been  discussed,  both  in  England  and  in  this  country, 
whether  or  not  the  oath  of  the  witness  that  he  believes  that  the  answer  to  the 
qnestioa  propounded  would  criminate  him,  should  be  taken  as  conclusive.  In 
#Uer  V.  Bomilds^  17  Jur.  393;  S.  C,  16  Eng.  Law  &  Eq.  417,  Jervis,  C.  J., 
and  ICanle^  J.,  thought  that  it  should  be  so  taken.    Williams,  J.,  did  not 
think  the  point  necessary  to  be  decided  in  that  case.    But  in  the  case  of 
Regma  v.  Oarbett^  1  Den.  C.  C.  23;  S.  C,  2  Car.  &  Kir.  474,  a  majority  of 
the  fifteen  judges  held  otherwise,  and  in  Otborfte  v.  The  L<mdon  Dock  Co,, 
Parke,  K,  said  that  "the  great  weight  of  authority  is  in  favor  of  not  allow- 
ing the  simple  declaration  that  the  answer  may  criminate  him  to  excuse  the 
witness  from  answering,  but  that  the  question  must  appear  to  the  court  to 
have  that  tendency."    The  same  rule  was  enforced  in  SideboUom  v.  AdkiMf 
3  Jur.  K.  a  631,  and  in  Rtgina  v.  Boyea,  1  Best  &  Smith,  311.     Some  of  the 
American  authorities  seem  to  go  the  full  length  of  the  rule  laid  down  by 
Parice,  K,  in  the  quotation  given  above:   CommonwevUh  v.  Braynard, 
Thacher  a  C,  146;  Territorif  v.  IfugeiU,  I  Mart  114;  StaU  v.  i>t#2^,  16  la. 
425;  Burnt  v.  McCaUa,  20  Id.  20;  Ward  v.  The  State,  2  Ma  120.    But  the 
great  weight  of  authority  in  this  country  is  in  favor  of  a  modification  of  the 
rule,  to  this  extent  at  least,  that  where  the  witness,  on  oath,  declares  his  be- 
lief that  the  answer  to  the  question  would  criminate,  or  tend  to  criminate 
him,  the  court  can  not  compel  him  to  answer,  unless  it  ii  perfectly  dear,  from 
a  careful  consideration  of  lUl  the  circumstances  of  the  case,  that  the  witness 
IS  mistaken,  and  that  the  answer  can  not  possibly  have  any  such  tendency: 
ChamberkMmr.  WUlaon,  12  Vt  491;  Janvrm  v.  Scammon,  29  N.  H.  280;  People 
V.  Mather,  4  Wend.  254,  poei;  1  Burr's  Trial,  244;  Kirachner  v.  The  State, 
9  Wis.  140;  Biehman  v.  The  State,  2  0.  Greene  (la.)  632.    In  the  case  last 
cited,  the  court  said:  "We  understand,  from  this  and  other  decisions  on  this 
subject  that  in  relation  to  the  privilege  of  witnesses,  it  is  necessary  to  avoid 
these  two  extremes:  1.  That  of  permitting  the  witness  to  protect  himself  by 
his  privilege  by  refusing  to  answer  questions  which  can  not  from  the  nature 
of  the  answers  sought  criminate  him;  2.  Thav  of  compelling  him  to  answer, 
when,  from  the  nature  of  the  questions,  the  answers  would  inevitably  crim- 
inate him.    In  the  first  ^^®  court  must  be  judge  and  compel  the  answer.    In 
the  second,  the  witness  is  the  sole  judge,  and  may  answer  or  refuse,  as  he 
sees  proper.    When  it  is  evident  to  the  mind  of  the  court  that  the  answer 
can  not  aceose  the  witness,  the  court  should  require  him  to  respond  to  the  in- 
tenngatory.    If  this  were  not  the  case,  it  would  be  in  the  power  of  the  wit- 
ness^ when  called  upon  to  p.re  testimony  in  a  criminal  case,  to  refuse  to  do 
sou    If  he  is  to  be  sole  judge  whether  the  answer  would  implicate  him  by 
tbar  /flowering,  it  would  be  unpossible  to  elicit  any  testimony.    Perjury 
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oonld  not  only  be  oommitted  with  impomty,  by  stating  that  the  answer  would 
criminate  him,  but  the  gailty  party  would  be  screened  from  merited  punish^ 
ment.  We  can  not  sanction  a  rule  fraught  with  such  oonsequences^  The 
direct  tendency  of  such  a  rule  would  be  to  suppress  truth,  and  prevent  the 
administration  of  justice.  Therefore,  we  think  the  better  and  safer  rule  to 
be  that  of  compelling  the  witness  to  answer,  when  it  is  apparent  to  the  court 
that  such  answer  would  not  interfere  with  his  l^gal  privilege.  In  this  case, 
it  was  evident  from  the  scope  of  the  question,  that  an  answer  could  not  pos- 
sibly infringe  upon  this  rights  and  yet  the  witness  makes  himself  the  judge, 
and  refuses  the  answer/' 

And  in  Chamberlain  v.  WilUon,  12  Vt.  494,  Bedfield,  J.,  said:  "If  he  in- 
forms  the  court,  upon  oath,  that  he  can  not  testify  without  criminating  him- 
sel^  the  court  can  not  compel  him  to  testify  unless  they  are  fully  satisfied 
such  is  not  the  fact,  t.  e.,  that  the  witness  is  either  mirtaken,  or  acts  in  bad 
Uith,  in  either  of  which  cases  the  court  should  compel  the  witness  to  testify.** 
6o  in  Janorin  v.  Scammon,  29  N.  H.  280,  the  court  said:  "When  he  places 
himself  upon  his  privilege  he  will  be  protected,  unless  the  court  can  see,  from 
the  ciroumstanoes  of  the  case,  that  he  is  in  error,  or  that  it  is  a  mere  pretext 
of  the  witness  to  avoid  answering^  and  that  his  answer  can  not,  from  the  na- 
fcure  of  things,  criminate  him."  Where,  therefore,  the  prosecution  to  which 
the  witness  might  have  been  exposed  is  barred  by  lapse  of  time,  or  the  offense 
Has  been  pardoned,  or  where,  from  any  other  cause,  the  reason  for  the  privi- 
lege has  ceased,  the  privilege  itself  will  cease  also,  and  the  witness  will  be 
oound  to  answer:  Parhhurst  v.  Lowten^  1  Meriv.  400;  Roberta  v.  AUaU,  Mood. 
&  Malk.  192;  Begina  v.  CharUsworth,  2  Fost  ft  Fin.  326;  Begina  v.  Boyet^  1 
Best  &  Smith,  311;  People  v.  MatJier,  4  Wend.  229;  poai;  Close  v.  Olney,  1 
Denio,  319;  State  v.  Quarles,  13  Ark.  307;  Weldon  v.  Bureh,  12  BL  374. 
But  see  Warner  v.  Lucas,  10  Ohio,  336,  and  State  v.  Edwards,  2  Nott  &  McO. 
13  [10  Am.  Dec  657],  in  which  it  was  held  that  the  witness  himself  was  the 
sole  judge  of  the  tendency  of  the  question. 

Whebs  Answer  mioht  Subject  to  Penalty  ok  Fobfbituiui  of  any 
kind,  the  witness  is  privileged  from  answering  both  in  courts  of  law  and  in 
chancery:  2  PhiL  Ev.  936;  Greenl.  £v.,  sec.  453;  Mitf.  &  TyL  PL  &  Pt.  in 
Eq.  373;  Story  Eq.  PL,  sees.  607,  846;  1  Hall's  Am.  Law  Jour.  223;  Roberta 
V.  AUatt,  Mood.  &  Malk.  192;  Jackson  v.  Benson,  1  Tounge  ft  Jer.  32;  Bank 
qf  Salina^  v.  Henry,  2  Denio,  155;  Curtis  v.  Knox,  Id.  341;  Henry  v.  Bank 
qf  SaUna,  3  Id.  593. 

Liability  to  Civil  Suit. — In  England  it  was  formerly  a  question  much 
discussed,  and  one  upon  which  judges  held  opposite  opinions,  whether  or  not 
a  witness  could  refuse  to  answer  a  question  on  the  sole  ground  that  the  an- 
swering of  such  question  might  establish  the  fact  that  he  owed  a  debt,  or 
might  subject  him  to  a  dvil  suit.  The  question  was  finally  settled  in  the 
negative  by  the  passage  of  the  declaratory  statute,  46  Geo.  HI.,  c.  37.  In  Louf^ 
ney  v.  Perham,  20  Me.  240,  Shepley,  J.,  said:  "Whatever  doubts  may  have 
once  existed  as  to  the  right  of  a  witness  to  be  protected  when  his  answer 
would  not  expose  him  to  punishment  or  subject  him  to  a  penalty,  but  might 
to  a  pecuniary  loss,  the  tendency  of  modem  decisions  has  been  to  remove 
them.  And  it  has  now  become  the  settled  rule,  either  by  acts  of  legislation 
or  by  judicial  decisions,  in  England  and  in  most  of  the  states,  that  the  wit* 
Hess  in  such  cases  is  obliged  to  testify."  These  views  are  sustained  by  a  long 
line  of  American  authorities:  BuU  v.  Loveland,  10  Pick.  9;  Stoddari  t.  Mam^ 
ning,  2  Har.  &  O.  147;  Taney  v.  Kemp,  4  Bar.  &  J.  350  [7  Am.  Dm.  CS]| 
iiairtl  V.  Cochran,  4  Serg.  &  R.  397;  Stevens  v.  Whitetmib,  15  Vt  1S1|  Cb^t. 
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CTjpJUuis  3  N.  H.  159;  Cox  y.  ffUl,  3  Ohio,  424;  Plantert^  Bank  y.  Oearge^  6 
Hart.  670  [12  Am.  Dec  487];  t/ones  y.  Laitier,  2  Dey.  Law,  480;  Conover  y. 
^^  6  T.  B.  Mon.  157;   ZoiUeqfer  y.  Ttirmy,  6  Teorg.  297;  Alexander  y 
^aox,  7  Ala.  603. 

Whkeb  Aubwxb  has  Dibbgt  Tsndbnct  to  Dbobade  WiiNBsa.— The 
qaertiaD  as  to  whether  or  not  a  witness  can  be  compelled  to  answer  a  qnes- 
tion  where  his  answer,  although  it  conld  not  expose  him  to  any  criminal  pro- 
aecation,  or  render  him  liable  to  any  penalty  or  forfeiture,  would  yet  haye  a 
direct  tendency  to  degrade  his  character,  is  one  upon  which  there  exuBts  a 
great  diyenity  of  opinion.  Some  of  the  cases  go  the  length  of  deciding  that 
in  no  case  ia  the  witness  compelled  to  answer  a  question  which  has  a  direct 
tendency  to  disgrace  him:  BelTs  eaw,  1  Browne,  376;  BespuhUca  v.  OStbs,  3 
Testes,  429;  StaU  y.  Sknjmon,  2  Hawks,  580;  Vaughn  y.  Perme,  2  Pen. 
728;  MaeBride  y.  MacBride,  4  Esp.  242;  Peojit  y.  Herrkk,  13  Johns.  82  [7 
Am.  Deo.  364].  The  modem  decisions,  howeyer,  do  not  go  so  far.  Green- 
leaf,  in  diflooastng  this  question,  says:  "But  the  conflict  of  opinions  may  be 
somewhat  reconciled  by  a  distinction  which  has  been  yery  properly  taken 
between  cases  where  the  testimony  is  relevant  and  material  to  the  issue,  and 
cases  where  the  question  is  not  strictly  relevant^  but  is  collateral,  and  is 
asked  only  under  the  latitude  allowed  in  a  cross-examination.  In  the  formei 
ease,  there  seems  great  afieurdity  in  excluding  the  testimony  of  a  witness 
merely  because  it  will  tend  to  degrade  himself,  when  others  have  a  direct  in* 
terest  in  that  testimony  and  it  is  essential  to  the  establishment  of  their  rights 
of  property,  of  liberty,  or  eyen  of  life;  or  to  the  course  of  public  justice. 
Upon  such  a  rule,  one  who  had  been  conyicted  and  punished  for  an  offense, 
when  called  as  a  witness  against  an  accomplice,  would  be  excused  from  testi- 
fying to  any  of  the  transactions  in  which  he  had  participated  with  the  ac- 
cused, and  thus  the  guilty  might  escape.  And  accordingly  the  better  opin* 
ion  seems  to  be,  that  where  the  transaction  to  which  the  witness  is  interro- 
gated forms  any  part  of  the  issue  to  be  tried,  the  witness  will  be  obliged  to 
pye  eyidence,  howeyer  strongly  it  may  reflect  on  his  character:"  GreenL  Ey., 
sec  454w  Best^  in  his  work  on  Evidence,  sec.  130,  says:  "It  is  indeed  set- 
tled that  he  must  answer  if  the  question  is  relevant  to  the  issue  in  the  cause." 
And  Wharton  on  Ev.,  sec  542;  says:  "A  witness  can  not  ward  off  answering 
a  question  material  to  the  issue,  on  the  ground  that  it  imputes  disgrace  nol 
amounting  to  crimination."  And  in  Tayhr  v.  Jennings,  7  Bob.  (N.  Y.)  581, 
tho  court  said:  "It  is  now  the  doctrine  that  if  the  testimony  ia  material  to 
the  issue,  the  witness  can  not  refuse  to  answer  on  the  ground  that  his  testi- 
mony win  tend  to  disgrace  him."  These  views  are  well  sustained  by  author- 
ities: People  y.  Maiher,  4  Wend.  254;  poet;  Lohman  y.  The  People,  1  N.  Y. 
379;  SiaU  v.  StajOea,  47  N.  H.  113;  Smith  v.  Caetlee,  1  Gray,  108;  Clark  v. 
Beeae^  85  CaL  89;  ExparU  Bowe,  7  Id.  184;  Clementine  v.  State,  14  Mo.  112; 
BohoU  y.  Comnumwealih,  5  Gratt.  664;  Forney  v.  FerreU,  4  W.  Va.  729; 
Ortez  y.  Jewett,  23  Ala.  062;  Harper  v.  B.  B.  Co.,  47  Mo.  567;  State  v.  Suther^ 
kmd,  30  la.  570;  HiU  v.  State,  4  Ind.  112;  PeopU  v.  Abbott,  19  Wend.  195; 
Oroat  W.  T.  Co.  v.  Loomie,  82  K.  Y.  187;  Pleamni  v.  State^  13  Ark.  360. 

But  when  the  question  asked  is  not  material  to  the  issue,  but  is  collateral 
and  irrelevant,  should  the  witness  be  compelled  to  answer  it?  This  is  a 
qneslaon  which  does  not  yet  seem  to  have  been  aathoritatively  detennined. 
Courts  and  text*writers  have  frequently  discussed  it,  but  in  most  cases  with- 
out learihiiig  any  yery  definite  conclusions.  Wharton  seems  to  hold  that  the 
witness  oq^t  not,  in  sueh  caae,  to  be  compelled  to  answer,  for  in  hia  work 
en  evidence,  section  541,  he  says:  "But  the  witness  will  not  be  compiled  to 
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•answer  saoh  questions  when  they  are  only  introdooed  in  order  to  discredit 
ihim,  and  are  not  essential  to  the  merits  of  the  case  of  the  party  asking  them." 
Oreenleaf  admits  that  the  question  stsnds  on  a  different  footing  from  the  one 
last  discussed,  but  seems  unprepared  to  express  an  unqualified  opinion  on 
•either  side:  OreenL  Er.,  sec.  455.  Phillips  gives,  at  considerable  length,  the 
reasons  urged  on  both  sides,  but  does  not  decide  positively  in  favor  of  either: 
12  PhiL  Bv.  939-946.  Starkie,  after  discussing  the  question  and  admitting 
that  it  has  nov  yet  undergone  any  direct  and  solemn  decision,  says:  "The 
principle  on  which  such  evidence  is  admissible  is  clear  and  obvious;  the  rea- 
"Son  for  excluding  it  is  eztrinsio  and  artificial,  and,  it  may  be  added,  but  theo- 
retical:'* Stark.  £v.  212.  Taylor,  in  discussing  the  subject,  says:  "Where, 
however,  the  question  is  not  directly  material  to  the  issue,  but  is  only  put 
for  the  purpose  of  testing  the  character  and  consequent  credit  of  the  witness, 
there  is  much  m<ne  room  for  doubt.  Several  of  the  older  dicta  and  authori- 
ties tend  to  show  that  in  such  case  the  witness  is  not  bound  to  answer;  but 
the  privilege,  if  it  still  exists,  is  certainly  much  discountenanced  in  the  prac- 
tice of  modem  times.  •  •  •  «  j^q  doubt  cases  may  arise  where  the 
judge,  in  the  exercise  of  his  discretion,  would  very  properly  interpose  to  pro- 
tect the  witness  from  unnecessary  and  unbecoming  annoyance.  For  instance, 
all  inquiries  into  discreditable  transactions  of  a  remote  date  might,  in  general, 
be  rightly  suppressed;  for  the  interests  of  jastice  caA  seldom  require  that  the 
errors  of  a  man's  life,  long  since  repented  of  and  forgiven  by  the  community. 
Should  be  recalled  to  remembrance  at  the  pleasure  of  any  f atnre  litigant. 
So,  questions  respecting  alleged  improprieties  of  conduct  which  furnish  no 
real  ground  for  assuming  that  a  witness  who  could  be  guilty  of  them  would 
not  be  a  man  of  veracity,  might  very  fairly  be  checked.  But  the  rule  of  pro- 
tection should  not  be  farther  extended,  for  if  the  inquiry  relates  to  transac- 
tions comparatively  recent,  bearing  directly  upon  the  moral  principles  of  the 
witness  and  his  present  character  for  veracity,  it  is  not  easy  to  perceive  why 
he  should  be  privileged  from  answering,  notwithstanding  the  answer  may 
disgrace  him.  It  has,  indeed,  been  termed  a  harsh  alternative  to  compel  a 
witness  eicher  to  commit  perjury  or  to  destroy  his  own  reputation;  but  on 
the  other  hand,  it  is  obviously  most  important  that  the  jury  should  have  the 
means  of  ascertaining  the  character  of  ib»  witness,  and  of  thus  forming  some* 
thing  like  a  correct  estimate  of  the  value  of  his  evidence.  Moreover,  it  seems 
absurd  to  place  the  mere  feelings  of  a  profligate  witness  in  competition  with 
the  substantial  interests  of  the  parties  in  the  cause:"  Taylor  Ev.,  sees.  1314, 
1316.  But  however  the  law  on  this  subject  may  be  ultimately  determined, 
one  point  seems  to  be  generally  conceded,  that  where  the  answer  to  the  ques- 
tion would  not  clearly  and  immediately  show  the  infamy  of  the  witness,  bat 
only  indirectly  tend  to  disgrace  him,  he  will  be  compelled  to  reply:  OreenL 
Ev.,  sea  456;  Tayl.  Ev.,  sec  1316;  Parhhurat  v.  Lowten,  I  Meriv.  400;  Peo- 
pU  V.  McUher,  4  Wend.  254;  potL 

QnxsnoN  mat  bb  Asked. — ^Although  a  witness  may,  in  certain  oases,  re* 
f  ase  to  answer  a  question  which  goes  directly  to  disgrace  him,  yet  it  is  well 
settled  that  he  may  be  asked  any  question,  the  answer  to  which,  if  he  sees 
fit  to  waive  his  privilege,  may  be  received  in  evidence:  OreenL  Ev.,  sec  460; 
2  PhiL  Ev.  946-060;  Stark.  Ev.  213;  TayL  Ev.,  sec  1293.  But  if  the  wit- 
ness who  is  asked  a  question  irrelevant  to  the  issue  sees  fit  to  waive  his  privi* 
lege  and  answers  it,  his  answer  is  conclusive,  and  the  party  asking  the  ques- 
tion is  not  allowed  to  contradict  it:  Whart  Ev.,  sec  647;  TayL  Ev.,  sec 
1295;  2  PhiL  Ev.  960;  Ooddard  v.  Parr,  24  Law  J.  B.  Gh.  784;  SteveM  v. 
Seaeh,  12  Vt.  685:  Comelitu  v.  CommonweaUh,  16  B.  Mon.  539;  Bivau  v. 
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Chnm,  37  Ala.  422;  UnUed  SUXUb  t.  DiekUuan^  2  McLean,  326;  Shidda  ▼. 
Cumungham^  1  Blackl  86. 

Privileos  is  That  oi  Wrtsna^ — WhereTer  the  witness  is  privileged 
from  answering,  the  privilege  is  his,  not  that  of  the  party;  and  the  latter  will 
not  be  permitted  to  make  the  objection,  nor  will  the  witness  be  allowed  coon* 
•eltosapporthis  claim  to  protectioa:  Whart.  Ev.,  sea  535;  TayL  Ev.,  sec. 
1319;  Reginav,  Kinglake,  II  Coz,  499;  Thomas  v.  Newton,  Mood  ft  Malk. 
48^  n;  Beas  y.  Adey,  1  Mood,  ft  B.  94;  Martton  t.  Downes,  1  Ad.  ft  EIL  34; 
State  T.  FFcnlworM,  66 Me.  234;  S.  a,  20  Am.  Bepi  688;  Staiev.  Foster,  23 
N.  H.  348;  Commomoeaitli  v.  Shaw,  4  Cosh.  594;  Ward  t.  ThePeopU^  6 Hill. 
144;  SKoteT.  Bifaiuiy,  3 Minn.  246;  i^Miiy  T. /%»fMyo»,  43 Md. 490;  Stater. 
Patterwm,  2Ired.  Law,  346;  Newcamb  v.  The  State,  37  Miss.  383;  White  v. 
The  Siate^  52  Id.  216;  Sodueky  y.  ife(?ee,  5  J.  J.  Marsh.  621;  Clarh  y.  J^sfse, 
SSCsL  89;  PtopU  y.  ReMart,  39  Id.  449;  Peoptev.  Bodme,  1  Denio,  28U 
PhiLEy.  935. 

Waivxk  of  FsiviLiax.— In  England  it  was  formerly  held  that  if  a  wit- 
ness chose  to  reply  in  part,  he  might  be  compelled  to  answer  everything  re» 
lating  to  the  transaction.  This  doctrine  was,  however,  overmled  by  a  ma* 
jcrity  of  the  fifteen  judges,  in  the  case  of  Regina  v.  Oarbelt,  "2  Oar.  ft  Eir. 
474,  in  which  it  was  decided  that  the  witness  may  claim  his  protection  at  any 
stage  of  the  inqniiy,  and  if  he  does  so  he  can  not  be  compelled  to  answer  any^ 
forther  qnestions  tending  to  criminate  him:  TayL  Ev.,  sec.  1319;  King  of  the 
TwoSieOkey.  Wilcox,  I  Sim.  N.  S.  320. 

Bat  the  American  authorities  snpport  the  role  that  a  witness  who,  in  his 
direct  examination,  volmitarily  opens  an  account  of  a  transaction,  will,  on 
his  croes-examination,  be  compelled  to  complete  the  narrative;  and  that  he 
will  not  be  allowed  to  state  a  Uct  and  afterwards  refuse  to  give  the  details: 
Whazt.  Ev.,  sec.  539;  Low  v.  MiUheU,  18  Me.  372;  StaU  v.  JT.,  4  N.  H.  662; 
StaU  y.  Foeier,  23  Id.  348;  Cobum  v.  OdeU,  30  Id.  540;  Chamberlain  v.  WUl' 
son,  12  yt.  491;  Foeter  v.  Pierce,  11  Gush.  437;  Commonwealth  v.  Price,  10 
Gray,  472;  People  v.  Carroll,  3  Park.  G.  R.  73;  People  v.  Lohman,  2  BarU 
216;  Aldirman  v.  People,  4  Mich.  414;  People  v.  Freshour,  5  Pac  Goast  L.  J. 
686.  Even  a  party  to  the  action  who  voluntarily  becomes  a  witness  on  his 
own  behalf  and  thus  waives  his  privilege,  can  not,  on  cross-examination,  re- 
fose  to  answer  in  reference  to  any  matter  testified  to  by  him  in  his  testimony 
in  chie^  on  the  ground  that  his  answer  would  criminate  him. 

In  delivering  the  opinion  of  the  court  in  Connors  v.  The  People,  50  N.  T. 
240,  Church,  C.  J.,  said:  "That  principle  was,  that  by  consenting  to  be  a 
witness  in  his  own  hehalf  under  the  statute  of  1869,  the  accused  subjected 
himself  to  the  same  rules,  and  was  called  upon  to  submit  to  the  same  tests 
which  could  by  law  be  applied  to  the  other  witnesses;  in  other  words,  if  he 
availed  himself  of  the  privilege  of  the  act,  he  assumed  the  burdens  neces- 
sarily incident  to  the  position.  The  prohibition  in  the  constitution  is 
against  compelling  an  accused  person  to  become  a  witness  against  himself. 
If  he  consents  to  become  a  witness  in  the  case  voluntarily,  and  without  any 
compulnon,  it  would  seem  to  follow  that  he  occupies,  for  the  time  being,  the 
position  of  a  witness  with  all  its  rights  and  privileges,  and  subject  to  all  its 
dntieB  and  obli^^ons.  If  he  gives  evidence  which  bears  against  himself,  it 
molts  from  his  voluntary  act  of  becoming  a  witness,  and  not  from  compul- 
sion. ISs  own  act  is  the  primary  cause,  and  if  that  was  voluntary,  he  haa 
nonason  to  complain:"  State  v.  Ober,  62  N.  H.  459;  S.  G.,  13  Am.  Bep.  88; 
CommompeaUh  v.  Morgan,  107  Mass.  199;  Commonwealtii  v.  Nichols,  114 
Id.  286;  S.  C,  19  Am.  Bep.  346;  StaU  v.  Wentworth,  65  Me.  234;  S.  G.,  2a 
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Am.  Bep.  688;  PeopU  t.  JhuteO^  46  CaL  121;  Soddjf  t.  Ihmegan,  43  Md. 
490;  SkUer.  ^ay, 481ft.  651; Staie  ▼.  ffMf,  11  Nev.  17;  State  v.  Bed  (S.  C, 
la.)  Western  Jnr.,  toL  14,  No.  4,  p.  162;  Peopfo  t.  Ca$ey,  72  N.  Y.  893. 
But  see  PeojOe  ▼.  Brotpn»  72  K.  Y.  571;  S.  0.,  28  Am.  Bep.  183,  in  which 
the  oonnBel  for  the  aooiued  daimed  the  privile^  for  the  witneas,  and  it  was 
held  that  it  should  have  heen  aUowed  by  the  oonrt  And  in  the  SUUe  ▼• 
WhUe,  19  Kans.  445;  &  C,  27  Am.  Bep.  137,  it  was  dedded  that  the  pris- 
oner, who  testified  in  his  own  behalf,  ooold  not  on  eross-ezamination  be  com- 
pelled to  disdose  oommnnioations  between  himself  and  coonsel,  which  he  did 
not  testify  to  on  his  examination  in  chieL  In  a  note  to  this  case  in  27  Am. 
Bep.  140,  the  recent  decisions  on  this  subject  are  coUaoted  and  examined. 


State  v.  Roberts. 

[7  Balbxbd,  114.] 

LiABiiiTY  OT  Shxbot  iob  NiOLXCT  TO  LxvT  ExiODTiOH.— ^Where  an  execn- 
tion  is  placed  in  the  hands  of  a  sheriff  before  his  term  of  oflloe  expires, 
and  he  has  the  means  and  opportunity  to  levy  it  upon  the  property  of 
the  defendant,  but  neglects  to  do  so,  he  and  his  sureties  are  liable  for  the 
damages  sustained  by  the  plaintiff  by  reason  of  such  neglect 

OoMFuenoN  of  Lbvt  bt  Ex-Shsbuv. — ^It  is  the  duty  of  a  sherifl^  even  after 
the  expiration  of  his  term  of  office,  to  finish  the  execution  of  a  levy  made 
by  him  while  in  office;  and  if  he  fails  to  do  so^  or,  having  done  ao,  re» 
fuses  to  pay  over  the  moneys,  the  sureties  on  his  official  bond  will  be 
liable. 

Sbbbov  IB  Bound  to  Exbodtb  WBirUxnacBouTBDBr  Hn  PBXDBoiBaoB,  and 
omission  to  perform  such  duty  ocnstitates  a  breach  of  his  official  bond. 

DaoLABAXioH  IN  Aohon  aioainst  SuBBHis,  on  official  bond  of  sherifi^  for  ne- 
glect to  levy  execution,  must  aver  that  such  nei^ect  was  after  the  execu- 
tion of  the  bend,  and  that»  at  the  time,  the  defendant  had  pwipertynpoa 
which  the  sheriff  might  have  levied. 

Debt.    The  opinion  states  the  case* 

Amutrong  S  WaU^  for  the  defendants. 

Southard f  for  the  prosecutor. 

By  Oourt,  Ewdto,  0.  J«  This  action  is  brought  upon  an  offioial 
t)ond  given  by  John  Baxter,  as  sheriff  of  the  county  of  Glou- 
cester, and  his  sureties,  on  the  twenty-fifth  of  November,  1823. 
Performance  in  general  having  been  pleaded,  a  replication  was 
filed,  charging  against  the  sheriff  neglect  of  duty  in  respect  to 
an  execution  issued  from  the  court  of  common  pleas  of  that 
county  against  one  Qeoxge  Anderson  in  favor  of  James  Jessup, 
who  prosecutes  this  action.  To  this  replication  the  defendants 
have  demurred,  and  besides  the  general  causes  of  demurrer, 
allege  that  the  replication  sets  forth  no  legal  breach  of  the  con- 
dition of  the  bond  on  which  the  suit  is  commenced,  and  that  the 
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fareacb  set  forth  is  for  an  alleged  neglect  of  duty  by  Baxter  as 
sheriff  prior  to  the  date  of  the  bond,  and  therefore  the  defend- 
ants, his  sureties,  are  not  liable. 

John  Baxter  was  sheriff  of  the  county  of  Gloucester  for  the 
official  year  commencing  in  October,  1822,  and  expiring,  by  the 
recurrence  of  the  annual  election,  on  the  fourteenth  of  October, 
1823.  At  the  latter  election  he  was  again  chosen  sheriff,  but 
failed  to  give  the  bond  required  by  law.  In  November  following, 
another  election  was  held,  at  which  he  was  again  chosen,  and  the 
bond  on  which  this  suit  is  brought  was  taken  and  approved, 
and  he  became  authorized  to  discharge  the  duties  of  sheriff  of 
the  county.  On  the  tenth  day  of  October,  1823,  four  days  be- 
fore the  expiration  of  the  first  mentioned  official  year,  the  writ 
ot  fieri  /ados  de  bonis  et  ierris  mentioned  in  the  pleadings,  was 
delivered  to  him  to  be  executed.  It  remained  in  his  hands  un- 
executed during  those  four  days.  It  also  remained  in  his  hands 
unexecuted  from  the  day  he  became  anew  charged  with  the  office 
of  sheriff,  on  the  twenty-fifth  of  November,  1823,  until  the  day 
of  the  return,  on  the  second  Tuesday  of  December  following; 
and  no  return  was  then  or  ever  made  thereto  by  him.  These 
facts  are  drawn  in  part  from  the  pleadings,  and  in  part  from  the 
united  statements  of  the  counsel  on  the  argument  of  the  de- 
murrer. 

If,  during  the  period  of  four  days,  the  sheriff  had  the  means 
and  opportunity  of  levying  the  execution  upon  the  property  of 
the  defendant,  and  he  omitted  to  do  so,  to  the  prejudice  of  the 
plaintiff,  he  violated  his  duty,  made  a  breach  of  his  official  bond 
then  in  force,  that  is  to  say,  the  bond  given  in  October,  1822, 
and  rendered  himself  and  his  sureties  responsible.  His  duty  is 
Buodnctly  but  plainly  stated  in  his  official  oath:  ''To  the  ut- 
most of  my  power,  duly,  faithfully,  and  with  all  convenient 
speed,  execute  or  cause  to  be  executed,  all  writs,  process,  pre- 
cepts, and  executions  to  me  directed,  and  which  shall  come  to 
my  hands;  and  faithfully  and  truly  return  the  same.''  If  he  had 
levied  on  the  estate,  real  or  personal,  of  the  defendant,  within 
the  four  days,  it  was  his  duty  to  have  followed  out  and  finished 
the  execution  of  the  writ,  although  he  had  ceased  to  be  sheriff 
at  the  expiration  of  that  period.  If,  having  levied  during  that 
period,  he  had  afterwards  neglected  to  follow  out  the  execution 
of  the  writ  and  to  discharge  his  consequent  duties,  or  if,  having 
afterwards  made  sale,  he  had  refused  or  neglected  to  pay  over 
the  moneys,  his  official  bond  and  sureties  of  1822  would  have 
been  responsible,  according  to  the  decision,  unquestionably  cor« 
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rect,  as  I  think,  of  this  court,  in  Siate  v.  McDonald  and  others, 
1  Penn.  856;  and  the  subsequent  ofBcial  bond  and  sureties 
would  not  be  chargeable  for  such  malfeasance. 

If  the  execution  had  remained  in  his  hands  at  the  end  of  the 
official  year  wholly  unexecuted,  either  with  or  without  neglect 
on  his  part,  and  had  been  turned  over  to  a  successor  in  office, 
it  might  and  ought  to  have  been  executed  and  returned  by  the 
successor,  on  whom  such  duty  is  expressly  enjoined:  Bev.  Laws, 
sec.  81;  and  whose  official  bond  and  sureties  would,  by  neglect 
of  such  duty,  have  become  responsible.  If  the  execution  re- 
mained in  the  hands  of  Sheriff  Baxter,  wholly  unexecuted,  on 
and  after  the  twenty-fifth  of  November,  1828,  when  he  became 
again  charged  with  the  office  of  sheriff,  it  was  his  duty  to  have 
executed  the  writ  and  made  due  return  thereto,  and  an  omis- 
sion to  perform  such  duty  would  have  constituted  a  breach  of 
the  official  bond  of  that  date.  A  breach  of  official  duty  by  a 
sheriff  in  neglecting  wholly  to  execute  an  execution  does  not 
necessarily  preclude  or  prevent  the  occurrence  of  a  subsequent 
breach  of  duty  by  his  successor,  into  whose  hands  the  writ  may 
come  unexecuted,  in  neglecting  to  execute  it;  nor  by  the  same 
person  holding  the  office  of  sheriff  under  a  new  election.  A 
new  or  second  duty  may  be  followed  by  a  new  or  second  neg- 
lect. Neglect  of  duty  under  both  official  bonds,  and  conse- 
quent breaches  of  both  bonds,  may  exist  at  the  same  time,  and 
the  person  aggrieved  may  prosecute  either,  subject  however  to 
the  general  rule  that  a  double  satisfaction  may  not  be  enforced. 

To  apply  these  doctrines,  which  I  think  are  incontrovertible, 
to  the  present  case,  it  is  necessaiy  to  look  into  the  pleadings  in 
order  to  ascertain  the  violation  of  duty  chaiged  by  the  prose- 
cutor, and  for  which  he  seeks  redress.  The  replication,  after 
reciting  the  issuing  of  the  execution  and  the  delivery  to  Sheriff 
Baxter  on  the  tenth  day  of  October,  1828;  that  he  kept  it  in  his 
hands  unexecuted  until  the  return  day;  and  that,  having  the 
writ  in  his  hands,  it  was  his  duty  to  execute  the  same  and  make 
returns,  sets  forth  the  neglect  of  duty  in  the  following  words: 
"Tet  the  said  John  Baxter,  being  sheriff  of  the  said  county, 
did  not  execute  the  said  writ  as  it  was  his  duty  to  do,  by  levy- 
ing the  same  on  the  goods  and  chattels,  lands,  tenements, 
hereditaments,  and  real  estate,  within  his  county,  which  was  of 
the  said  George  Anderson  at  the  time  the  said  writ  came  to  his 
hands  to  be  executed,  nor  did  he,  the  said  John  Baxter,  return 
the  said  writ  to  the  said  court  of  common  pleas  on  the  second 
Tuesday  of  December,  as  by  the  said  writ  he  was  commanded^ 
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and  as  by  the  laws  of  New  Jersey  it  was  his  duty,  as  sheriff  of 
the  said  county  of  Gloucester,  to  do."  The  breach  of  duty 
thus  charged  in  respect  to  the  return  of  the  execution,  being  in 
general  terms,  will  be  governed  and  fixed  by  the  allegations  in 
respect  to  the  omission  to  execute  the  writ,  and  may  therefore 
suffice  as  it  stands. 

The  assignment  ii^  respect  to  the  execution  of  the  writ  was 
designed  to  charge  a  breach  of  duty  in  not  levying  on  the  goods 
and  lands  at  the  time  the  writ  was  delivered  to  the  sheriff,  that 
U  to  say,  on  the  tenth  duy  of  October,  1823,  or  in  not  levying 
on  or  after  the  twenty-fifth  day  of  November,  1823,  when  the 
writ  was  in  the  hands  of  the  sheriff  under  the  bond  of  the  latter 
date.  If  the  former  omission  was  intended,  the  assignment  is 
▼icious;  because,  as  already  shown,  the  breach  of  duty  falls 
within  the  scope  of  the  bond  of  1822,  and  not  of  the  bond  on 
which  this  suit  is  brought.  If  the  latter  omission  of  duty  was 
intended,  the  assignment  is  defective,  because,  first,  it  does  not 
aver  that  the  neglect  to  levy  was  on  or  after  the  twenty-fifth  of 
November,  so  as  expressly  and  unequivocally  to  bring  the  charge 
within  the  liability  of  these  defendants;  and  secondly,  there  is 
no  averment  that  Anderson,  the  defendant,  then  had  goods  or 
lands  wh(>reou  the  sheriff  might  have  levied  the  execution. 
Precision  is,  in  the  present  case,  peculiarly  required;  for,  as  al- 
ready seen,  there  may  have  been,  in  respect  to  this  execution, 
two  distinct  violations  of  duty  by  Baxter;  and  hence  it  is  neces- 
bary  for  the  pleading  clearly  to  show  that  resort  is  had  to  the 
defendants  on  that  violation  only  for  which  they  may  be  made 
responsible.  And  as  without  goods  or  lands  within  the  reach 
of  the  sheriff  he  could  have  been  guilty  of  no  neglect  of  duty  in 
not  levying,  a  distinct  and  substantive  averment  that  such  goods 
or  chattels  might  have  been  found  should  have  constituted  a 
part  of  this  pleading,  as  the  support  of  it  by  evidence  on  the 
trial  must  constitute  a  part  of  the  proofs.  The  clause  in  this 
replication  that  the  defendant  did  not  levy  on  the  goods  and 
chattels  which  were  of  Creorge  Anderson  is  not  the  requisite 
averment  that  such  were  to  be  found:  Pleader's  Assistant,  207, 
209;  2  Chit.  PL  304. 

The  demurrer  is  sustained;  with  leave  to  the  plaintiff  to  amend, 
etc. 

SasBur  WHO  Commevcbs  Exicution  must  <}omflxti  rr.—Lemon  ▼.  Crad- 
dock,  12  Am.  Beo.  301;  Pwrly.  DuvaU,  9  Id.  490;  AUaiy.  Trimble,  7  Id.  726, 
and  note,  731. 
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Child  zv  Vimtbb  Sa  Mkbb,  whioh  is  afterwards  bom  tiivtt  b  oonridand 

in  ecM^  for  every  parpoee  whioh  is  for  its  benefit. 
Such  Child  is  not  Conbidebbd  in  essb  for  Anothib'8  BmxnTi  iHier» 

it  is  afterwards  bom  dead,  or  bom  too  soon  after  oonoeption  to  be  oapa* 

ble  of  living. 
8TATDTB  OF  DiSTBiBDTiONS  18  TO  BX  CoNSTBUXD  aooording  to  the  rales  of 

the  civil  law. 
Ghildiuen  Bobn  wiTHnr  Six  Mo2rrH»  aitkb  Concbftion  are  oonaidered 

by  the  civil  law  incapable  of  living,  and  nnless  th^  aotnally  survive 

long  enough  to  rebut  the  presumption,  they  can  not  inherit  or  transmit 

property. 
Dilivkbt  of  a  Livino  Child  bt  ths  Cjbsabxan  Oferation,  after  the 

mother's  death,  does  not  enable  the  father  totske  as  tenant  by  the  curtesy, 

thott|^  such  child  is  considered  In  esH  before  birth  for  its  own  benefit. 

Affbal  from  the  senteooe  and  decree  of  the  surrogate  against 
the  claim  of  the  appellant  on  the  settlement  of  the  estate  of 
Gilbert  Marsellis,  deceased.  It  appeared  that  the  intestate 
had  no  children,  but  that  his  widow,  the  appellant,  at  the  time 
of  his  death  was  pregnant  of  a  child  which  was  bom  full  grown 
two  months  after  the  intestate's  death,  but  which  never 
breathed,  though  no  proper  steps  had  been  taken  to  deter- 
mine whether  or  not  it  could  be  resuscitated.  The  question 
was,  whether  or  not  the  appellant  was  entitled  to  the  whole 
estate,  to  one  third  as  mdow,  and  to  the  residue  as  mother  of 
said  child. 


J.  D.  WUlard  and  8.  O.  HuntingUm,  for  the  appellant,  claimed 
that  the  presumption  as  well  as  the  weight  of  testimony  was 
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that  the  child  was  bom  aliye,  and  that  being  in  ventre  sa  mere 
at  the  father's  death,  it  shoold  be  considered  in  esse  both  as 
regarded  its  own  benefit  and  that  of  others,  citing  TheUuaeon  v. 
Woodford,  4  Yes.  227,  293-297,  808,  322-324,  334,  and  cases 
lefened  to  in  note  thereto;  Toller's  Law  of  Ex.  31,  800. 

Lansing  and  Froihingham,  for  the  appellees,  contended  that 
to  enable  the  child  to  inherit,  it  must  be  bom  alive,  whereas 
the  evidence  showed  that  this  child  was  bom  dead,  and  that 
although  a  child  in  venire  sa  mere  is  considered  in  esee  for  any 
purpose  which  is  for  its  own  benefit,  yet  this  is  only  where  it  is 
subsequently  bom  alive,  citing  1  Beck  Med.  Jur.  172,  176, 177, 
248;  1  Cm.  Beal  Prop.  112,  tit.  5,  c.  1,  sec.  20;  8  Id.  885, 
tit  29,  c.  3,  sec.  12;  1  Bl.  Com.  130,  n.  9;  2  Id.  127;  2  Atk. 
117,  118;  Bac.  Abr.  123,  tit.  Infancy  and  Age,  C;  Doe  v.  LancO' 
Mre,  6  T.  B.  64,  per  Ghrose,  J. ;  French  Code,  725,  906;  The 
Eng  V.  De  Brouquens,  14  East,  276,  278;  3  Wils.  626. 

Walworth,  Chancellor.  It  is  at  this  day  a  well  settled  rule  of 
law  relative  to  successions,  and  to  most  other  cases  in  relation  to 
infants,  that  a  child  in  ventre  ea  mere,  as  to  every  purpose  where 
it  is  for  the  benefit  of  the  child,  is  to  be  considered  in  esse. 
Thus  in  Doe  v.  Clarke,  2  H.  Black.  399,  where  the  devise  was 
to  evexy  child  of  C,  which  should  be  living  at  the  time  of  his 
death,  a  posthumous  child  of  C.  was  held  entitled  under  the  de- 
vise. In  MiUer  v.  Turner,  1  Yes.  sen.  85,  a  posthumous  child 
was  held  entitled,  under  a  provision  in  the  marriage  articles 
for  evexy  child  who  should  be  living  at  the  death  of  the  father. 
In  Bale  v.  Hale,  Prec.  in  Ch.  60;  Beale  v.  Beale,  1  P.  Wms.  245; 
Northbey  v.  Strange,  Id.  342;  Burdet  v.  Eopegood,  Id.  486;  Bow- 
hns  V.  BawUns,  2  Cox  Cas.  426;  and  TheUusaon  v.  Woodford,  4 
Tee.  227,  the  same  rule  is  recognized.  In  Trower  v.  Buiie,  1 
Sim.  A  Stu.  181,  Sir  John  Leach  went  still  further,  and  held 
that  under  a  bequest  to  all  the  children  of  a  nephew  of  the  tes- 
tatrix bom  in  her  life-time,  a  child  of  the  nephew  in  venire  sa 
mere,  at  the  death  of  the  testatrix,  and  which  was  not  bom  for 
several  months  after,  was  included,  and  was  entitled  to  an  equal 
portion  with  the  other  children. 

It  was  for  some  time  doubted  whether  such  a  child  could  take 
a  contingent  remainder  before  its  birth.  That  question  was  fin- 
ally settled  by  the  decision  of  the  house  of  lords,  in  which  Lord 
Chancellor  Somers  took  the  lead  against  the  decisions  which  had 
been  previously  made  on  this  subject  by  the  king's  bench  and 
common  pleas.     It  is  now  the  settled  law,  both  in  England  and 
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here,  that  the  infant,  after  conception,  but  before  its  birth,  is  in 
esse  for  the  purpose  of  taking  the  remainder  or  any  other  estate 
or  interest  which  is  for  the  benefit  of  the  infant:  StedfcM  t. 
NiooU,  8  Johns.  Cas.  18;  Swifty.  Dvffidd,  5  Serg.  &  B.  38. 

The  broad  and  unqualified  language  which  has  been  used  hy 
some  of  the  judges  has  induced  the  appellant's  counsel  to  sup- 
X)08e  the  unborn  child  was  to  be  considered  in  existence  for 
every  purpose  whatever,  whether  for  its  own  benefit  or  that  of 
others.  That  it  may  be  considered  in  existence  for  the  benefit 
of  others,  in  some  cases,  may  perhaps  be  admitted;  as  in  the 
case  mentioned  by  Buller,  Justice,  4  Yes.  323,  of  an  estate 
given  to  a  third  person  during  the  life  of  an  infant  in  ventre  sa 
mere.  But  it  must  be  recollected  that  the  existence  of  the  in* 
fant  as  a  real  person  before  birth  is  a  fiction  of  law,  for  the 
purpose  of  providing  for  and  protecting  the  child,  in  the  hope 
and  expectation  that  it  will  be  bom  alive  and  be  capable  of 
enjoying  those  rights  which  are  thus  preserved  for  it  in  anti- 
cipation. The  rule  has  been  derived  from  the  civil  law;  and 
the  constant  struggle  in  the  courts  has  been  between  that  rule 
and  certain  principles  of  the  feudal  law,  which  required  the  heir 
to  be  capable  of  taking  an  immediate  and  beneficial  interest  in 
the  estate.  Especially  under  the  statute  of  distributions  must 
we  resort  to  the  civil  law  for  the  purpose  of  determining  who 
are  to  take  under  its  provisions. 

Previous  to  the  statute  directing  the  grant  of  administration 
to  the  next  of  kin,  the  ordinary  was  in  the  habit  of  distributing 
the  estate  according  to  the  rule  of  the  civil  law;  but  after  the 
making  of  that  statute,  the  temporal  courts  held  that  the  admin- 
istrator was  not  bound  to  make  distribution  of  the  residue;  and 
as  often  as  the  spiritual  courts  attempted  to  compel  such  dis- 
tribution, a  prohibition  was  granted.  The  statute  of  distribu- 
tions was  therefore  a  legislative  determination  of  the  question  in 
favor  of  the  civilians.  And  in  WaUia  v.  Hodson,  2  Atk.  117, 
Lord  Hardwicke  says:  ''  I  now  take  it  to  be  fully  settled  that 
this  act  is  to  be  construed  by  the  rules  of  the  civil  law.'' 

Although  by  the  civil  law  of  successions,  a  posthumous  child 
was  entitled  to  the  same  rights  as  those  who  were  born  in  the 
life-time  of  the  decedent,  it  was  only  on  the  condition  that  they 
were  bom  alive,  and  under  such  circumstances  that  the  law  pre- 
sumed they  would  survive.  The  rules  on  this  subject  are  found 
in  Domat,  in  the  Napoleon  Code,  and  in  the  Civil  Code  of 
Louisiana.  Children  in  the  mother's  womb  are  considered,  in 
whatever  relates  to  themselves,  as  if  already  born;  but  children 
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bom  dead,  or  in  such  an  early  state  of  pregnancy  as  to  be  in- 
capable of  lining,  although  they  be  not  actually  dead  at  the 
time  of  their  birth,  are  considered  as  if  they  had  never  been 
bom  or  conceived:  Civil  Code  of  Louisiana,  art.  28,  29;  Code 
of  Napoleon,  art.  725,  966;  Domat  Prel.  B.,  tit.  2,  sec.  1,  art. 
4,  5,  6;  pt.  2,  lib.  2,  tit.  1,  sec.  1,  art.  6,  7.  In  the  article  last 
cited,  Domat  says:  ''  Still-born  children  are  not  counted  in  the 
number  of  children  who  succeed.  And  although  they  were  alive 
in  their  mother's  womb  at  the  time  the  successions  which  con- 
cerned them  fell,  yet  they  have  no  share  in  them;  for  they  are 
considered  in  the  same  manner  as  if  they  had  never  been  bom." 
Children  bom  within  the  first  six  months  after  conception,  are 
considered  by  the  civil  law  as  incapable  of  living;  and  there- 
fore, although  they  are  apparently  bom  alive,  if  they  do  not  in 
fact  survive  so  long  as  to  rebut  the  presumption  of  law,  they 
can  not  inherit  so  as  to  transmit  the  property  to  others:  Code 
Napoleon,  art.  812, 725,  906;  Code  of  Louisiana,  art.  205;  Dig., 
lib.  38,  tit.  16, 1.  3,  sec.  12;  and  lib.  1,  tit.  5, 1. 12;  Domat  Prel. 
B.,  tit.  2,  sec.  1,  art.  5. 

I  have  not  been  able  to  find  a  case  in  the  English  or  Ameri- 
can repckrts  in  which  the  precise  question  now  before  me  has 
srisen.  The  rule  of  the  civil  law  is,  however,  clear  and  explicit; 
and  as  the  case  must  be  one  of  frequent  occurrence,  the  fact 
that  such  a  claim  has  not  before  been  made  is  strongly  opposed 
to  the  right  now  insisted  on  by  the  appellant.  In  the  anal- 
ogous case  of  a  tenancy  by  the  curte^,  it  is  well  settled  that  the 
child  must  be  bom  alive  in  the  life-time  of  the  mother,  to  entitle 
the  father  to  the  estate.  And  even  the  delivery  of  the  child 
alive,  by  the  Csdsarean  operation,  after  the  death  of  the  mother, 
is  not  sufficient.  In  that  case,  therefore,  the  rule  holds  that  the 
unborn  child  may  take  the  estate  for  its  ovm  benefit,  but  is  not 
to  be  considered  as  in  existence  for  the  benefit  of  another  per- 
son. 

The  question  as  to  what  is  sufficient  evidence  that  a  child  was 
bom  alive,  and  capable  of  living,  so  as  to  enable  it  to  inherit 
property  and  transmit  it  to  others,  is  ably  examined  by  Dr. 
Beck,  whose  work  on  medical  jurisprudence  is  the  best  treatise 
of  the  kind  which  has  been  published  in  this  country  or  in 
England:  1  Beck's  Med.  Jur.  172.  Testing  the  evidence  of 
what  took  place  at  the  birth  of  the  child,  by  the  reasoning  of 
Dr.  Beck  and  the  opinion  of  the  physician  who  was  examined 
before  the  surrogate,  I  am  satisfied  that  no  court  is  authorized 
io  decide  affirmatively  that  the  child  was  bom  alive.    There  is 
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no  l^gal  preBumpiion  in  favor  of  the  fact;  and  as  the  mothex 
claimed  by  descent  from  the  child,  she  held  the  affirmative  and 
was  bound  to  establish  her  right  bj  legal  proof. 

The  decision  of  the  surrogate  was  therefore  correct  in  award- 
ing one  half  of  the  estate  to  the  collateral  heirs  of  the  decedent; 
and  his  sentence  and  decree  must  be  affirmed  with  costs. 


Cited  to  the  point  that  in  oaae  of  a  limitation  of  a  fatnre  estate  to  children, 
heirs,  or  iasae,  a  posthnmoos  ohild,  if  it  should  be  afterwards  bom  alive,  im 
considered  tii  esse  and  capable  of  taking  a  vested  interest  for  its  own  benefit^ 
hi  HawUy  v.  Jamea^  5  Paige,  464;  and  in  MaUer  qf  Frances  Whine,  I  Lsoa. 
513»  to  the  point  that  where  a  child  is  delivered  by  the  Cnsaresa  operatioa 
after  its  mothe/s  death,  the  father  is  not  entitled  to  take  by  oortesj 


Wabing  v.  Gbane. 

[9  Paiob  Ob.  79.] 

Ihiaiit  is  hot  Pebsonallt  Obabokablb  with  Costs,  ^ere  a  bill,  filed 

in  his  behalf  by  a  friend,  is  dismissed,  or  a  decree  is  made  in  the  cause 

during  his  infancy. 
Next  Fbixkd  is  Chabobablb  with  thb  Costs  in  such  a  case,  unless  there 

is  a  fund  in  court  belonging  to  the  infant^  when  the  costs  may  be  directed 

to  be  paid  out  of  such  fund. 
Costs  abb  not  Chabobablb  on  thb  Infantas  Estatb,  unless  it  appears 

that  the  suit  was  brought,  bona  Jide,  with  the  intent  to  benefit  the 

infant. 
bnrANT  ELBonNO^  on  Comino  of  Aob,  to  Abandon  a  Suit  improperly* 

brought  on  his  behalf,  may  apply  for  a  reference  to  ascertain  the  fact,. 

and  the  bill  will  be  dismissed  at  the  cost  of  the  next  friend. 
If  thb  Surr  was  Pbopbblt  Bbouoht  for  the  infant's  benefit,  he  must  pay 

both  the  plaintiff's  and  the  defendant's  costs^  on  applying  to  dismiss  the 

bilL 
Infant  Elboiino  to  Fbocbbd  in  a  Cause,  after  coming  of  age,  is  person* 

ally  liable  for  the  costs,  and  the  liability  of  the  next  friend  ceases. 

Bill  charging  the  defendants,  as  executors,  with  mismanage- 
ment of  the  testator's  estate,  and  alleging  one  of  them  to  be 
irresponsible.  The  suit  was  brought  in  1824,  by  the  next 
friends  of  the  respectiye  complainants,  who  were  all  infants. 
An  injunction  was  granted  to  preyent  the  defendants  from  dis^ 
posing  of  the  estate,  and  afterwards  a  receiver  was  appointed. 
W.  Waring,  one  of  the  complainants,  became  of  age  in  March, 
1827,  but  without  adverting  to  that  fact  and  without  notice  to 
him,  a  decree  for  an  account  was  made  at  the  hearing  on  April 
16,  1827,  by  consent  of  the  counsel  of  the  respective  parties. 
At  the  hearing  on  the  master's  report  the  cause  was  ordered  to 
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Bfauid  over  that  W.  Waxing,  having  come  of  age,  might  haye 
notioe  to  appear,  etc.  A  reference  was  snbseqaentlj  ordered  to 
aaeertaiii  whether  the  suit  was  brought  on  just  grounds,  in  good 
futh,  and  solely  for  the  benefit  of  the  infant  complainants,  etc.; 
and  also  whether  W.  Waring,  since  coming  of  age,  had  adopted 
the  proceedings.  The  master  reported  that  there  were  really 
no  jast  grounds  for  the  suit,  though  apparently  there  were,  but 
that  it  was  brought  by  advice  of  counsel,  solely  for  the  benefit 
of  the  infant  complainants;  and  that  W.  Waring,  after  coming 
of  age,  adopted  the  proceedings  in  the  suit,  and,  since  May  or 
June,  1827,  had  had  the  management  of  it.  The  cause  was 
DOW  brought  to  a  hearing  on  the  pleadings,  proofs,  reports,  and 
oomplainants'  objections  to  the  last  report. 

J.  Edwards,  for  the  complainants. 

B.  F.  BuUer,  for  the  next  friend  of  W.  Waring. 

P.  8.  Parber,  for  the  defendants. 

Walwobih,  Chancellor.  If  a  bill  is  filed  on  behalf  of  an  infant 
by  his  next  friend,  and  the  bill  is  dismissed  or  a  decree  is  made 
in  the  cause  before  the  infant  is  of  age,  he  can  not  be  personally 
charged  with  the  costs.  They  are  to  be  charged  against  the 
next  friend,  unless  there  is  a  fund  under  the  control  of  the 
court  belonging  to  the  infant,  in  which  case  the  court  may  di- 
rect the  costs  to  be  paid  out  of  that  fund:  Ihner  v.  Ivie,  2  Yes. 
sen.  466.  But  the  costs  will  not  be  charged  on  the  infant's 
estate,  unless  the  court  is  satisfied  the  suit  was  brought  in  good 
faith,  and  with  a  bona  fide  intent  to  benefit  the  infant:  Pearoe 
v.  Pearce,  9  Yes.  547;  WkUaber  v.  Marlar,  1  Cox  Cas.  286.  In 
Turner  t.  Tiimer,  2  P.  Wms.  297,  the  next  friend  died  before 
a  decree  in  the  cause.  After  the  infant  became  of  age  he  re- 
fused to  proceed  in  the  suit;  and  the  bill  was  dismissed  against 
him  with  costs.  But  on  a  rehearing  in  that  case,  Lord  King 
reversed  his  former  decree  as  to  the  costs,  and  decreed  that  the 
infant  was  not  liable  therefor:  1  Str.  708;  S.  C,  2  Eq.  Cas. 
Abr.  238.  If  the  suit  was  improperly  brought,  and  the  infant 
elects  to  abandon  it  when  he  becomes  of  age,  he  may  apply  to 
the  court  for  a  reference  to  ascertain  the  fact,  and  the  bill  will 
then  be  dismissed,  with  costs  to  be  paid  by  the  next  friend. 
But  although  the  complainant  elects  to  abandon  the  suit  when 
he  is  of  age,  he  can  not,  as  a  matter  of  course,  compel  the  next 
friend  to  pay  the  costs.  If  the  suit  was  properly  brought  for 
the  infant's  benefit,  he  must  pay  the  costs  of  the  next  friend, 
and  also  those  of  the  adverse  party,  when  he  applies  to  dismiss 
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the  bill:  Anon,  4  Madd.  461.  If  he  elects  to  proceed  in  tbe 
cause  after  he  is  of  age,  tbe  next  friend  is  dischistrged  from  bia 
liability,  and  the  infant  will  be  liable  in  the  same  manner  as  if 
the  suit  had  been  commenced  by  an  adult:  1  Harrison,  474; 
Mitford,  26.  The  only  exception  to  this  rule  must  be,  the  case 
that  sometimes  occurs,  where  a  decree  has  been  made  during  bia 
infancy,  by  which  the  infant's  rights  are  bound.  There  the  suit 
can  not  be  abandoned,  although  it  was  not  brought  in  good 
faith,  and  was  against  the  interest  of  the  infant.  In  such  a  case, 
if  the  infant  applied  in  time,  the  court  might  compel  the  nest 
friend  to  remunerate  him  for  the  costs  and  expenses  to  which 
his  estate  had  been  improperly  subjected,  although  he  was  com- 
pelled to  proceed  under  the  decree.  In  this  case,  W.  Waring  be- 
came of  age  before  the  decree  was  made  against  the  executors 
for  an  account.  He  afterwards  elected  to  proceed  under  the 
decree,  and  took  the  management  of  the  reference  into  bis  own 
hands.  He  has  therefore  affirmed  the  act  of  his  next  friend  in 
bringing  the  suit,  and  it  is  too  late  for  him  now  to  insist  that 
it  was  improperly  brought.  His  proportion  of  the  defendants* 
costs  must  be  charged  on  him  personally,  or  be  paid  out  of  hia 
share  of  the  estate. 

Tbe  situation  of  the  next  friend  of  the  two  complainants  who 
have  not  arrived  of  age  is  different.  If  the  suit  was  now  in  a  situ- 
ation to  have  the  bill  dismissed  without  prejudice  to  the  rights  of 
the  infants  when  they  come  of  age,  I  should  be  disposed  to  charge 
the  costs  upon  their  next  friend,  on  the  ground  that  the  suit 
was  improperly  instituted  by  him,  and  without  taking  ordinary 
care  to  inform  himself  as  to  the  facts.  But  some  embarrassment^ 
now  arises  from  the  decree  of  April,  1827,  under  which  the  ac- 
counts of  the  defendants  have  been  taken.  By  the  will  of  the 
testator  the  defendants  were  trustees,  both  of  the  real  and  per- 
sonal estate,  until  the  youngest  child  became  of  age;  and  it  was 
their  duty  to  take  care  of  it  until  that  time,  and  then  sell  or 
divide  it  among  the  complainants.  Instead  of  consenting  to  a 
decree  for  an  account,  and  asking  for  the  appointment  of  a  re- 
ceiver, they  should  have  asked  for  a  dismissal  of  the  bill;  to  en- 
able them  to  go  on  and  execute  the  trust,  and  account  to  the 
heirs  when  they  became  of  age.  The  report  of  tbe  master  upon 
that  reference  having  been  confirmed,  that  accounting,  so  far  as 
it  goes,  must  be  considered  final  between  the  parties.  But  the 
defendants  can  not  take  the  legacies,  which  were  evidently  in- 
tended as  a  remuneration  in  part  to  them  for  the  execution  of 
their  trust  under  the  will  and  abandon  the  trust.     As  they  have 
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been  gailtj  of  no  misconduct  or  breach  of  trust,  thej  are  en- 
titled to  the  costs  of  defending  this  suit  and  of  taking  the  ac- 
cxinnt,  to  be  paid  out  of  the  fund.  The  injunction  must  be  diB- 
Bolved  and  the  receiver  discharged;  and  he  must  account  with 
and  pay  oTsr  to  the  defendants  the  bahmce,  if  any  in  his  hands, 
and  deliver  to  them  all  property  which  has  come  to  his  posses- 
sioD.  In  case  of  disagreement,  his  accounts  must  be  passed  be- 
fore a  master  residing  in  the  county  of  Jefferson.  The  decree 
must  direct  the  defendants  to  proceed  and  execute  the  trust  ac- 
cording to  the  directions  of  the  will,  and  to  distribute  the  prop- 
erty among  the  complaiuants  when  they  become  of  age,  respec- 
tively, retaining  out  of  the  share  of  each  one  third  of  the  costs 
of  this  suit.  It  must  reserve  to  the  complainants  the  right  to 
apply  to  the  court  for  further  directions  as  they  shall  be  advised, 
if  they  can  not  settle  the  estate  amicably  with  the  executors; 
but  the  account,  as  far  as  it  has  been  taken,  is  to  be  conclusive 
upon  both  parties.  The  defendants  are  also  to  be  at  liberty 
to  apply  to  the  court  from  time  to  time  as  they  shall  be  advised, 
for  directions  in  relation  to  the  execution  of  their  trust;  giving 
the  usual  notice  of  such  application  to  the  complainant  who  is 
of  age  or  to  his  solicitor,  and  to  the  guardian  of  the  infants. 
The  right  is  also  to  be  reserved  to  each  of  the  complainants  who 
are  infants,  at  any  time  within  six  months  after  they  come  of 
age,  and  notwithstanding  any  acts  done  by  them  under  the  de- 
cree in  this  cause,  to  apply  to  the  court  for  such  order  and  di- 
rection in  relation  to  the  costs,  as  between  them  and  their  next 
i,  as  may  be  just. 


Coon  AT  Law  aitb  nr  Equitt. — For  an  extended  examination  of  this  enb- 
Ject^  see  thenote  to  Saunders  v.  Frosty  16  Am.  Dec.  406.-  Where  an  infant 
cleeti  to  abandon  a  rait  improperly  brought,  the  proper  oonne  is  to  dismiss 
at  the  coat  of  the  next  friend:  Brown  y.  Idley,  6  Vti^sb,  SS;  8.  C,  11  Wend. 
S39,  dting  the  principal  case. 

SviT  Bbovobt  bt  FBoaBxar  Ami  iob  Intaiit.— As  to  the  ooireot  prao- 
Soe  -where  a  suit  is  brought  for  an  infant  by  his  next  friend,  see  FuUon  v. 
RomveU^  19  Am.  Deo.  409. 


GOTENHOYEK  V.  ShULEB. 

[9PAiaaOa.ri2.] 

DmvDAirrB^  Answxm  nr  Equmr  ars  to  be  Taken  as  Tbub  if  the  com* 
plainantB  do  not  give  them  an  opportunity  to  rabstantiate  them  by  proof. 

Wbxbb  Pabtib  abb  Impbopbblt  made  DErsNi>AMTs,  the  bill  should  be 
ii;«i«;— ft^  as  to  them  with  costs. 
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If  two  Pabts  ov  a  Will  abb  wholly  Ibbboohcilablb,  the  sabeeqveat 
part  is  to  be  taken  as  eyidence  of  a  subseqneiit  intention. 

Ixpnamov  of  thb  Txstatob  xust  Gotebn  if  not  inoonsistent  with  tbe 
roles  of  law. 

LmNnoK  icuBT  bb  Asgebtaibbd  fbom  trb  wholb  Will  taken  together; 
and  no  part  is  to  be  rejected  which  can  be  given  an  operation  oonsistent 
with  the  testator's  general  intent. 

WoBDS  Capablb  of  a  Two-fold  Ck>NaTBxrGTiOK  nsed  in  one  part  of  a  will 
shonld  reoeive  that  constraction  which  is  most  consistent  with  the 
testator's  intention  ascertained  from  other  provisions  in  the  wilL 

COUBT  will  SiTPPLT  Pbopbr  W0BD8  to  eflEectoate  the  testator's  intention 
if  it  is  incorrectiy  expressed. 

Qbammatigal  Sensb  of  thb  Wobds  is  not  always  regarded  in  oonstming 
wills,  and  words  may  be  transposed  if  necessary. 

Bbqubst  of  Spegifio  Chattels  fob  Limited  Pebiod.— On  a  beqnest  for 
life,  or  other  limited  period  of  specific  articles  not  necessarily  oonsomed 
in  nsing^  with  a  limitation  over,  the  modem  practice  is  to  require  an  in- 
ventory specifying  that  the  articles  belong  to  the  first  taker  for  the 
allotted  time,  and  afterwards  to  the  remainderman;  and  seoority  is  un- 
necessary unless  there  is  danger  of  waste  or  loss. 

BiQUBST  OF  Residub  FOB  LiFB  WITH  Bemaindeb  oveb. — Where  there  is 
a  general  bequest  of  a  residue  for  life,  with  remainder  over,  including 
articles  consumed  in  using  and  those  not  so  consumed,  the  whole  shonld 
be  converted  into  money  and  invested,  and  only  the  interest  paid  to  the 
legatee  for  life. 

Bill  for  an  account,  etc.,  filed  in  1824,  by  Peter  OovenhoTen 
and  wife,  Van  Yleek  Sholer,  Levi  Shuler,  and  Lawrence  Sholer 
(an  infant  sixteen  years  of  age),  by  Ooyenhoven  as  prochein  ami^ 
against  Lena  Shuler,  B.  Herrick,  John  Shuler,  and  against 
William,  Betsy,  Sally,  and  Abraham  Shuler,  who  refused  to 
join  as  complainants.  The  bill  set  forth  in  substance  that 
Lawrence  Shuler,  senior,  died  in  1808,  possessed  of  a  certain 
farm,  and  considerable  personal  property,  and  leaying  Lena 
Shuler,  his  widow,  and  eleven  children  by  her  (the  youngest  of 
whom,  Lawrence,  junior,  was  then  one  year  of  age),  besiaea 
other  children  of  a  former  marriage.  The  said  Shuler  left  a 
will  providing  first  for  the  payment  of  debts,  etc.,  and  second 
for  a  small  legacy  to  Ann  Cady,  vnfe  of  David  Oady,  and 
daughter  of  the  testator  by  a  prior  marriage.  The  will  then 
continued:  "Thirdly,  I  give,  devise,  and  bequeath  unto  my 
beloved  wife  Lena  the  one  third  of  the  residue  of  my  personal 
estate,  after  my  debts,  funeral  expenses,  and  the  above  legacy 
to  my  daughter  Ann  simll  be  paid  off  and  discharged;  together 
with  the  use  of  all  the  residue  of  the  personal  estate  and  the 
occupation  and  enjoyment  of  that  part  of  my  real  estate  where- 
upon I  how  reside,  etc.,  just  as  the  same  is  now  possessed  l^ 
me,  so  long  as  she  remains  my  widow;  and  after  her  marriage. 
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I  do  give  ihe  nse,  occapation,  and  enjoyment  of  one  third  of 
said  real  estate  to  her  during  her  natural  life,  at  which  time  the 
income  of  the  remaining  two  thirds  is  to  be  applied  to  the  edu- 
cation and  maintenance  of  such  children  as  she  has  together 
bj  me;  and  after  the  youngest  of  the  said  children  shall  be- 
come of  age,  I  request  and  order  my  executors  to  make*an 
equal  division  of  all  my  real  and  personal  estate  to  be  made, 
equally  to  be  divided  among  said  children,  which  I  had  by  my 
wife  Lena,  to  have  and  to  hold  to  them,  their  heirs  and  assigns 
forever."  The  devise  to  the  wife  was  further  declared  to  be  in 
lien  of  dower. 

The  bill  further  alleged  that  one  of  the  testator's  children  had 
died,  and  that  others  had  conveyed  their  interests  in  the  estate 
to  their  mother;  that  the  widow  was  put  into  possession  of  the 
whole  estate  after  the  debts  were  paid;  that  in  April,  1822,  she 
kaaed  the  farm  to  Henick,  defendant,  for  five  years,  at  a  cer- 
tain rent,  which  lease  was  charged  to  have  been  made  vrith  in- 
tent to  defraud  the  complainants;  that  the  complainants,  except 
Peter  Covenhoven,  were  children  of  the  testator;  that  John 
Shuler,  the  sole  surviving  executor,  had  collected  and  converted 
to  his  own  use  moneys  due  the  estate,  and  had  permitted  the 
widow  to  do  the  same,  and  to  lay  out  said  moneys  in  purchasing 
in  her  own  name  the  interests  of  two  of  the  children;  that  the 
executor  had  not  taken  security  from  the  widow  to  account 
when  the  youngest  child  came  of  age;  that  the  executor's  per- 
sonal responsibility  had  become  an  inadequate  security,  and  he 
had  threatened  to  put  his  property  out  of  his  hands;  that  the 
widow  had  done  the  same;  that  Lawrence  Shuler's  only  means 
of  maintenance  and  education  were  those  provided  in  the  will; 
that  the  executor  and  the  widow  had  been  requested  to  account, 
and  to  make  a  suitable  allowance  to  the  said  Lawrence,  but  had 
refused  unless  he  would  remain  in  his  mother's  family.  The 
bill  prayed  an  account,  and  that  the  estate  should  be  secured 
until  the  youngest  child  came  of  age  and  then  distributed  among 
the  complainants  and  defendants  as  devisees,  etc.;  also  that  a 
receiver  might  be  appointed  and  an  allowance  made  for  the 
maintenance  and  education  of  the  said  Lawrence. 

B.  Herrick  answered,  denying  all  fraud  and  alleging  that  he 
took  the  lease  in  good  faitii,  etc.  William  Shuler  answered, 
alleging  that  before  the  commencement  of  the  suit  he  had  con- 
veyed all  his  interest  to  his  mother,  Lena  Shuler,  which  he  be- 
lieved to  be  known  to  the  complainants.  The  widow,  Lena,  also 
answered,  admitting  all  the  facts  alleged,  except  as  to  fraud  and 


76  OovENHOYEN  V.  Shuleb.  [New  Tork, 

inaolvenoj  on  her  part,  profesaing  her  willingness  to  account, 
and  to  support  and  educate  the  said  Lawrence  if  he  would  sub- 
mit to  her  control,  and  claiming  that  she  was  entitled  to  the  use 
and  possession  of  all  the  realty  and  personalty  during  widow- 
hood, and  also  that  she  should  be  allowed  in  her  account  for 
all  moneys  advanced  for  the  support  and  education  of  the  com- 
plainants and  her  other  children.  The  other  children  of  tbe 
testator,  who  were  defendants  also,  answered,  admitting  sub- 
stantially the  facts  alleged,  and  that  they  had  refused  to  join 
in  the  suit,  and  alleging  that  they  were  unnecessarily  made  de- 
fendants. The  executor  did  not  answer.  The  cause  was  heard 
on  the  bill  and  answers. 

2>.  Cady^  for  the  complainants,  claimed  that  the  clauses  of 
the  will  relating  to  the  devise  to  the  widow  were  irreconcilable, 
and  the  last  should  prevail,  and  that  a  proper  construction  of 
the  will  gave  the  widow  the  use  of  the  real  and  personal  estate 
only  during  ividowhood  or  until  the  youngest  child  attained 
twenty-one,  citing  Ulrich  v.  LUcJifield,  2  Atk.  372;  Paramour  v. 
Gardley,  2  Plowd.  640;  WestfaUngy.  West/aling,  3  Atk.  461;  4 
Cru.  Dig.  164,  tit.  Devise,  c  9,  sec.  22;  and  that  the  estate 
being  given  to  her  as  a  residue,  it  should  be  sold,  and  only  the 
income  paid  over  to  her,  citing  Preston  on  Leg.  95,  96. 

Jf.  T.  Reynolds,  for  the  defendants. 

Walwobth,  Chancellor.  As  the  complainants  have  not  given 
the  defendants  an  opportunity  to  substantiate  their  answers  by 
proof,  eveiy  matter  of  fact  stated  or  insisted  upon  therein  is  to 
be  taken  as  true.  The  defendant,  W.  L.  Shuler,  disclaims  all 
interest  in  the  subject-matter  of  this  suit.  He  says  he  sold 
and  conveyed  all  his  interest  in  the  estate  to  his  mother  long 
before  the  filing  of  the  bill;  and  that  he  believes  that  fact  was 
known  to  the  complainants.  They  had  therefore  no  excuse  for 
making  him  a  party;  and  the  bill  as  against  him  must  be  dis- 
missed with  costs.  Herrick  was  also  unnecessarily  and  improp- 
erly made  a  party  to  the  suit.  He  was  a  bona  fide  lessee,  for  a 
term  of  years  which  would  expire  before  the  youngest  child  be- 
came of  age.  Even  upon  the  complainants'  construction  of  the 
will,  the  widow  was  entitled  to  the  ren^  and  profits  of  the  farm 
until  that  time.  And  if  they  were  entitled  to  a  receiver  of  the 
rents  and  profits,  to  secure  and  apply  them  in  aid  of  any  de- 
ficiency of  the  persona]  estate,  the  tenant  of  the  estate  need 
not  be  a  party  to  the  suit.  If  he  refused  to  attorn  to  the 
receiver,  the  latter  might  be  directed  to  proceed  against  him  in 
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the  nazne  of  the  lessor  to  recover  the  rent  as  it  became  due. 
Bat  there  was  no  pretense  for  appointing  a  receiver  of  the  in- 
come of  the  farm  in  this  case  daring  the  minority  of  any  of  the 
children.  The  bill,  as  against  Herrick,  must  therefore  be  dis- 
missed with  costa 

The  defendants,  Betsey,  Sally,  and  Abraham  Shuler,  were 
necessaiy  parties,  if  the  complainants  are  entitled  to  an  account 
to  any  other  relief  in  this  case.  Tbey  had  a  common  interest 
with  the  complainants  in  the  estate,  and  in  the  establishment  and 
constroction  of  the  will.  If  the  bill  can  be  sustained,  even  for 
the  purpose  of  obtaining  security,  the  complainants  would  be 
permitted  to  retain  it  for  the  purpose  of  having  the  trusts  of  the 
will  carried  into  effect  under  the  direction  of  the  court.  This 
could  not  be  done  if  all  the  parties  interested  in  the  estate  were 
not  before  the  court.  Whether  these  defendants  must  bear 
their  own  oosts,  or  whether  they  must  be  paid  by  the  complain- 
ants, or  out  of  the  estate  of  the  testator,  are  different  questions. 

The  next  question  which  arises  in  this  case  is,  what  interest 
in  the  property  did  the  widow  of  the  testator  take  under  the 
will?  The  rule  contended  for  by  the  complainants'  counsel  is 
undoubtedly  correct,  as  stated  by  the  master  of  the  rolls,  in 
Sims  V.  Doughly,  5  Yes.  247.  If  two  parts  of  a  will  are  totally 
irreconcilable,  the  subsequent  part  is  to  be  taken  as  evidence  of 
a  subsequent  intention.  But  this  rule  is  only  adopted  from  ne- 
cessity, to  prevent  the  avoiding  of  both  provisions  for  uncer- 
tainty. It  is  only  applied  in  those  cases  where  the  intention  of 
the  testator  can  not  be  discovered,  and  where  the  two  provis- 
ions are  so  totaUy  inconsistent  that  it  is  impossible  for  them  to 
coincide  with  each  other,  or  with  the  general  intention  of  the 
testator.  The  great  and  leading  principle  in  the  construotion 
of  wills  is,  that  the  intention  of  the  testator,  if  not  inconsistent 
with  the  rules  of  law,  shall  govern;  and  that  intent  must  be 
ascertained  from  the  whole  will  taken  together;  and  no  part 
thereof  to  which  meaning  and  operation  can  be  given,  con- 
sistent with  the  general  intention  of  the  testator,  shall  be 
rejected.  "Where  the  words  of  one  part  of  a  will  are  capable 
of  a  two-fold  construction,  that  should  be  adopted  which  is 
most  consistent  with  the  intention  of  the  testator,  as  ascer- 
tained by  other  provisions  in  the  will.  And  where  the  intention 
of  the  testator  is  incorrectly  expressed,  the  court  will  effectuate 
it  by  supplying  the  proper  words.  The  strict  grammatical 
sense  is  not  always  regarded;  but  the  words  of  the  will  may  be 
txanspoeed  to  make  a  limitation  sensible,  or  to  cany  into  effect 
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the  general  intent  of  the  testator:  11  Yes.  148;  1  Paige,  343. 
In  Jesaon  t.  WrigfU,  2  Bligh,  56,  Lord  Redesdale  says:  **  It  can 
not  at  this  day  be  argued,  because  the  testator  uses  in  one  part 
of  his  will  words  having  a  clear  meaning  in  law,  and  in  another 
part  other  words  inconsistent  with  the  former,  that  the  first 
words  are  to  be  canceled  or  overthrown." 

Testing  the  will  in  this  case  by  these  principles,  I  think  the 
widow  of  the  testator  is  entitled  to  the  use  of  the  whole  estate 
during  her  life  or  widowhood.  The  general  intent  of  the  tes- 
tator appears  to  have  been  to  give  one  third  of  his  personal 
estate  to  his  wife  absolutely,  and  the  use  of  one  third  of  his 
real  estate  for  life  in  lieu  of  dower  if  she  married  a  second  time: 
and  to  give  her  the  use  of  the  whole  estate  for  life  if  she  remained 
his  widow.  He  undoubtedly  supposed,  if  she  remained  single, 
that  she  would  support  and  educate  her  children  out  of  the 
income  and  profits  of  the  estate,  until  they  were  able  to  provide 
for  themselves.  There  was  little  probability  she  would  do  in- 
justice to  any  while  there  were  no  other  claims  on  her  bounty; 
and  at  her  death,  he  intended  they  should  share  the  prop- 
erty equally.  It  was,  however,  necessary  to  provide  for  the 
contingency  of  a  second  marriage,  when  the  property  would  be  no 
longer  under  her  control,  but  under  that  of  her  husband.  The 
devise  to  her  of  the  use  of  all  the  residue  of  the  personal  estate, 
and  the  occupation  of  the  farm  so  long  as  she  remained  his  widow, 
is  clear  and  explicit,  and  is  expressed  in  language  which  can  bear 
only  one  construction.  The  subsequent  clause  of  the  will,  which 
was  intended  to  provide  for  the  contingency  of  a  second  mar- 
riage, is  not  so  clear.  The  testator  does  not  seem  to  have  con- 
templated the  possibility  of  her  surviving  him,  and  remaining 
unmarried  until  the  youngest  child,  then  an  infant,  became  of 
age.  He  therefore  directs  that  after  her  marriage  she  shall 
only  have  the  use  of  one  third  of  the  estate;  from  which  time 
the  income  of  the  other  two  thirds  was  to  be  applied  to  the 
maintenance  and  education  of  the  children;  and  that  share  of 
the  estate  was  also  in  that  case  to  be  divided  among  the  chil- 
dren equally,  when  the  youngest  became  of  age.  If  the  last 
provision  in  the  will  can  be  considered  as  evidence  of  the  final 
intention  of  the  testator,  a  principle  which  I  consider  more  fan- 
ciful than  sound,  it  is  in  favor  of  the  widow  in  this  case;  because 
the  last  declaration  of  the  testator  recognizes  the  devise  and  be- 
quest before  made  to  his  wife,  and  declares  that  the  same  is  in- 
tended to  be  in  lieu  of,  and  in  extinguishment  of  her  dower.  As 
the  contingency  has  not  yet  happened  which  was  to  denrive  her 
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of  {he  use  of  any  part  of  the  estate,  the  compIainantB  can  not 
claim  a  division  of  the  property  nntil  her  death  or  marriage. 
There  can  be  no  doubt  of  the  right  of  the  children  of  the  testator 
by  his  wife  Iiena  to  the  whole  of  the  property,  on  the  death  of 
their  mother,  except  the  one  third  of  the  personals  given  to  her 
aboolntely.  They  take  it  by  necessary  implication,  though  not 
by  the  express  words  of  the  will.  Where  there  is  a  bequest 
for  life,  or  other  limited  period  with  a  limitation  ovex,  of 
specifio  articles,  such  as  books,  plate,  etc.,  which  are  not  neces- 
sarily consumed  in  the  using,  the  first  taker  was  formerly  re- 
quired to  give  security  that  the  articles  should  be  forthcoming 
on  the  happening  of  the  contemplated  event.  And  the  re- 
mainderman must  take  them  in  the  situation  in  which  they 
will  be  left  by  the  ordinary  prudent  use  thereof  by  the  first 
taker:  JSdyJe  v.  Burrodale,  1  Eq.  Gas.  Abr.  361;  Bracken  v.  BerU' 
ley,  1  Bep.  in  Gh.  110. 

The  modern  practice,  in  such  cases,  is  only  to  require  an  in- 
ventory of  the  articles,  specifying  that  they  belong  to  the  first 
taker  for  the  particular  period  only,  and  afterwards  to  the  per- 
son in  remainder;  and  security  is  not  required,  unless  there  is 
danger  that  the  articles  may  be  wasted  or  otherwise  lost  to  the 
remainderman:  Ibley  v.  BumeU,  1  Bro.  0.  0.  279;  Slanning  v. 
S^,  8  P.  Wms.  886.  Whether  a  gift  for  life  of  specific  arti- 
dee,  as  of  hay,  grain,  etc.,  which  must  necessarily  be  con- 
sumed in  the  using,  is  to  be  considered  an  absolute  gift  of  the 
property,  or  whether  they  must  be  sold,  and  the  interest  or 
income  only  of  the  money  applied  to  the  use  of  the  tenant  for 
life,  appears  to  be  a  question  still  unsettled  in  England:  3  Yes. 
814;  8  Meriv.  194.  But  none  of  these  principles,  in  relation  to 
specific  bequests  of  particular  articles,  whether  capable  of  a  sep- 
arate use  for  life  or  otherwise,  are  applicable  to  this  case. 
Where  there  is  a  general  bequest  of  a  residue  for  life,  with  a 
remainder  over,  although  it  includes  articles  of  both  descrip- 
tions, as  well  as  other  property,  the  whole  must  be  sold  and 
converted  into  money  by  the  executor,  and  the  proceeds  must 
be  invested  in  permanent  securities,  and  the  interest  or  income 
only  is  to  be  paid  to  the  legatee  for  life.  This  distinction  is 
recognized  by  the  master  of  the  rolls,  in  BandaU  v.  Bussed,  3 
Meriv.  198.  He  says,  if  such  articles  are  included  in  a  residuary 
bequest  for  life,  then  they  are  to  be  sold  and  the  interest  en- 
joyed by  the  tenant  for  life.  This  is  also  recognized  by  Boper 
k,  Preston  as  a  settled  principle  of  law  in  England:  Preston  on 
Leg.  96;  Boper  on  Leg.  209;  see  also  How  v.  Earl  of  Portsmouth, 
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7  Yes.  187/  and  cases  in  notes.  The  case  of  De  WiU  v.  Schoon^ 
maker,  2  Johns.  243,  seems  to  be  in  collision  with  this  princi- 
ple. Bat  Mr.  Justice  Tompkins,  who  delivered  the  opinion  of 
the  court  there,  does  not  appear  to  have  noticed  the  distinction 
between  the  bequest  of  a  general  residue,  and  the  bequest  of 
specified  articles.  He  says,  however,  it  was  the  duty  of  the  exec- 
utors, on  the  death  of  the  widow,  to  have  paid  and  delivered 
the  personal  estate  to  the  residuary  legatee.  If  such  was  their 
duty,  they  were  not  bound  to  deliver  the  principal  of  the  estate 
into  her  hands  without  requiring  security  that  it  should  be  pre- 
served and  paid  over  to  the  residuary  legatee  after  her  death. 
That  case  was  correctly  decided;  for  it  was  manifestly  the  inten- 
tion of  the  testator  that  the  property  should  be  delivered  over 
to  the  son,  after  the  death  of  the  widow,  and  that  he  should 
pay  the  legacy  to  his  sister.  The  court  presumed  he  had  re- 
ceived the  property  agreeably  to  the  directions  of  the  will,  and 
the  executors  were  held  not  to  be  liable  to  the  legatee  in  a  court 
of  law. 

In  the  case  before  me,  the  ividow  was  not  entitled  to  the  use 
or  possession  of  any  specific  article  of  the  personal  estate;  but 
only  to  one  third  of  the  principal,  and  the  interest  or  income  of 
two  thirds  of  the  remainder,  of  the  general  residue,  after  the 
debts  of  the  testator  and  the  legacy  to  Mrs.  Cady  were  paid  or 
satisfied.  The  complainants  are  therefore  entitled  to  an  ac- 
count of  all  the  personal  estate  of  the  testator,  in  value  as  it 
existed  at  the  death  of  their  father;  and  after  deducting  the 
legacy  to  Mrs.  Cady  and  the  funeral  charges  and  the  expenses 
of  administration,  their  share  of  tbe  balance  must  be  invested 
in  permanent  securities,  and  the  income  thereof  paid  to  Lena 
Shuler  during  her  life  or  widowhood ;  and  the  principal,  after 
her  death  or  marriage,  must  go  to  the  complainants. 

I  have  stated  the  rights  of  these  parties  in  the  hope  that  some 
arrangement  may  be  made  for  the  settlement  of  these  family 
difficulties,  without  tbe  necessity  of  any  further  litigation;  and 
£  have  formed  no  definite  opinion  as  to  the  question  of  costs  on 
either  side.  But  no  decree  for  an  account  can  now  be  made, 
as  all  the  proper  parties  are  not  before  tbe  court.  It  appears 
by  the  pleadings  that  the  testator  left  other  children  besidea 
those  by  Lena  Shuler  who  were  the  residuary  devisees  and 
legatees  in  remainder.  Jeremiah,  one  of  the  cbUdren  of  Lena 
Shider,  died  after  his  father;  and  under  tbe  provisions  of  the 
will  he  took  a  vested  interest  in  remainder  in  the  personal  as 
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well  as  the  real  estate:  Siurges  v.  Pearson^  4  Mad.  411:  Benyon 
y.  Maddison,  2  Bro.  0.  0.  75;  Preston  on  Leg.  70;  1  Boper  on 
Leg.  376;  2  Besan.  286.  In  that  share  of  the  estate  John 
Shnler  and  His.  Oadj,  and  the  other  brothers  and  sisters  of  the 
half  blood,  if  there  are  any,  are  equally  entitled  with  those  of 
the  whole  blood.  The  cause  must  therefore  stand  over,  with 
leave  to  the  complainants,  or  such  of  them  as  have  not  released 
their  interest  to  their  mother,  to  file  a  supplemental  bill  for  the 
purpoee  of  bringing  the  personal  representative  of  Jeremiah 
Shuler  before  the  court,  or  such  other  persons  entitled  to  a  dis- 
tributive share  of  his  estate  as  are  not  now  parties.  Those  who 
have  conveyed  all  their  interest  in  the  real  and  personal  estate 
to  their  mother,  since  the  death  of  Jeremiah,  have  no  interest 
in  the  account  to  be  taken,  and  need  not  be  parties. 

CoMRmuonoH  ov  Wnx. — Ab  to  how  far  the  intention  of  the  testfttor  is  to 
goreni,  see  Kemum  v.  MeBoberU,  1  Am.  Deo.  428,  and  note;  Button  v. 
JbutOMt  Id.  283l  'that  iatention  oan  not  be  shown  otherwise  than  by  the 
will  itaalf :  McCampbeU  v.  McCampbeU,  15  Id.  48.  Ab  to  the  coostraotion  of 
a  will  where  there  is  a  limitation  over,  the  principal  oaae  is  dted  in  Pinchney 
T.  Pimdtmept  1  Bndl  272.  The  principle  above  laid  down  that  the  words  of 
a  will  may  be  transposed  in  order  to  e£Eectaate  the  testator's  intention  is  ap- 
proved in  EasparU  Hornby,  2  Bradf.  422;  ChrUHe  v.  Phyfe,  9  K.  Y.  350,  per 
Stnmg;  J.  When  there  are  repugnant  or  ineoonoilable  clauses  in  a  will,  the 
ktter  of  such  clansos  must  prsrail,  nnless  a  different  intention  can  be  col- 
leoted  from  other  parts  of  the  will:  Parkt  v.  Parks,  9  Paige,  124;  Moore  v. 
Jfoore,  47  Barb.  262;  Norrie  v.  Beyea,  13  K.  Y.  284;  TrtuUee  qf  Theologieal 
Btmdmary  ^fAiimm  v.  Kellogg,  16  Id.  88,  per  Paige,  J.,  all  citing  Cownhoven 
V.  Shder,  em  aa  anthoritj  to  tiiat  effect 

Bmnua  to  bs  Oonvbbikd  imo  Moirxr,  WKaas.—On  the  point  that 
wiisre  a  limited  estate  in  a  general  residne  of  personalty,  which  will  perish 
m  the  using,  is  given  by  a  will,  such  residne  mnst  be  converted  into  money, 
sad  invested  so  aa  to  prodnce  a  permanent  fund,  only  the  income  of  which  is 
to  be  paid  over  to  the  donee  of  the  limited  interest^  the  foregoing  decision  is 
dtsd  in  CotTM  v.  Chavbert,  9  F^gs^  163;  WUUameon  v.  WOliameon,  6  Id. 
106;  Spear  v.  TkJskam,  2  Barb.  Gh.  214;  TrtuUee  qf  Theologieal  Seminary 
T  Cole,  20BKk  S31;  CaOsku  v.  Calkine,  1  Bedf.  838;  HOI  v.  EiU,  2  Laos. 
48;  Trmieee^Tkeoiogieai  Seminary  qf  Avbumv.  Kellogg,  16  N.  Y.  9(Kper 


Sgbibneb  V.  Gbahe. 

[9Pii8a0B.UT.]  ' 

WmmB  TOA  Will  SHouiDBBBAXismDiiom  Us  own  knowl- 
edge that  the  testator  nnderrtands  what  he  is  doings  and  laol  aoond  and 
diqwsing  mind  and  memory. 
Wmnn^  Arbtatioh  CxRiinss  to  ma  Kvowlxdgb  of  the  testator's 
mentsl  a^Mcity,  and  that  he  exeonted  the  will  freely  and  miderstand- 

its  contents. 
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WiTsnas  VOT  Psbsokallt  Satcdted  ow  thbsb  Facib  ib  Ivoompitsmt  to 
prove  the  due  execution  of  the  will. 

Appeal  from  a  sentence  of  the  surrogate  pronoandng  against 
the  validity  of  an  alleged  will  of  Martha  Williams.  The  snb* 
stance  of  the  evidence  is  stated  in  the  opinion. 

A.  Ward,  for  the  appellant,  cited  1  Swinb.  on  Wills,  122, 
126, 127,  note,  183, 187,  188,  pt.  2,  sec.  6;  Clark  v.  Fisher,  1 
Paige  Ch.  171  [19  Am.  Dec.  402];  Stark,  on  Ev.  1705,  1707, 
note  1;  Van  Alst  v.  Hunter,  6  Johns.  Ch.  168;  Id.  154,  161. 

/.  Smith,  for  the  respondents,  cited  Van  Akt  v.  Hunter,  6 
Johns.  Ch.  158;  Clark  v.  Msher,  1  Paige  Ch.  176  [19  Am.  Dec. 
402];  CoUinson  on  Lan.  68,  611,  note,  616,  618;  Swinb.  on 
Wills.  889;  1  Id.  118,  notes;  Id.  26,  note;  Poth.  on  Ob.  125, 
220. 

Walwobxh,  Chancellor.  I  think  the  weight  of  evidence  in  this 
case  is  decidedly  against  the  capacity  of  the  testatrix  to  make  a 
will  at  the  time  her  mark  was  made  to  the  instrument  propounded 
by  the  appellant.  Independent  of  that  testimony  there  is  no 
sufficient  evidence  of  the  due  execution  of  the  instrument. 
The  paper  propounded  appears  to  have  been  drawn  by  the 
executor,  who  was  attending  physician  of  the  decedent,  and  at 
the  house  of  the  principal  legatee  named  in  the  will.  The  ap- 
pellant is  one  of  the  subscribing  witnesses,  and  Haff  and  Loaee 
are  the  others.  The  two  latter  alone  were  examined.  All  they 
know  in  respect  to  it  is  that  they  were  called  in  by  the  appel- 
lant, and  found  the  old  lady,  then  nearly  nineiy  years  of  age, 
lying  on  the  bed  helpless.  A  paper  was  produced,  said  to  bo 
her  will.  Scribner  put  a  pen  into  her  hand  and  guided  the 
hand  to  make  her  mark  to  the  paper,  and  then  subscribed  his 
own  name  as  a  witness;  after  which  Haff  and  Losee  subscribed 
theirs.  One  of  the  witnesses  says  that  the  decedent  acknowledged 
her  will;  the  other  says  she  merely  nodded  assent  as  she  lay  in 
the  bed.  The  will  was  not  read  to  her  in  the  presence  of  either 
of  these  witnesses,  and  nothing  was  said  as  to  the  contents 
thereof.  One  witness  says  no  conversation  was  had  with  her 
to  ascertain  the  state  of  her  mind;  that  she  was  in  the  lowest 
state  of  life  and  human  existence,  and  that  she  did  not  articu- 
late any  expression  which  he  distinctly  understood.  The  other 
witness  says  he  has  no  doubt  of  the  soundness  of  her  mind, 
because  he  asked  her  how  she  did,  and  she  said  she  was  very 
weak  and  distressed. 

It  is  pretty  evident  that  neither  of  these  two  witnesses  had 
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Boffieieiit  eridenoe  of  the  mental  capadiy  of  the  decedent,  or 
thai  she  knew  what  she  was  doing,  to  justify  them  in  patting 
their  names  to  this  paper  as  witnesses.  They  both  swear  they 
relied  partially,  if  not  entirely,  on  the  declarations  of  Scribner 
as  to  ber  capacity.  They  probably  had  no  intention  of  doing 
anything  wrong,  bat  it  was  in  fact  a  frand  upon  those  whose 
rights  are  affected  thereby  to  place  their  names  to  a  testament- 
ary paper  under  such  circumstances.  No  person  is  justified  in 
putting  his  name  as  a  subscribing  witness  to  a  will  unless  he 
knows,  from  the  testator  himself,  that  he  understands  what  he 
is  doing.  The  witness  should  also  be  satisfied,  from  his  own 
knowledge  of  the  state  of  the  testator's  mental  capacity,  that  he 
is  of  sound  and  disposing  mind  and  memory.  By  placing  his 
name  to  the  instrument,  the  witness,  in  effect,  certifies  to  his 
knowledge  of  the  mental  capacity  of  the  testator;  and  that  the 
will  was  executed  by  him  freely  and  understandingly,  with  a 
full  knowledge  of  its  contents.  Such  is  the  legal  effect  of  the 
signature  of  the  witness  when  he  is  dead,  or  is  out  of  the  juris- 
diction of  the  court.  Neither  of  these  witnesses  had  sufficient 
knowledge  on  the  subject  to  give  legal  eTidence  of  the  due  exe- 
cution of  the  will.  The  sxurrogate  was  therefore  perfectly  right 
in  pronouncing  for  an  intestacy;  and  his  sentence  and  decree 
must  be  affirmed,  with  costs. 

The  respondents  may  have  execution  for  their  costs  on  the 
appeal  out  of  this  court.  But  a  certificate  of  the  decree  of 
affirmanoe  must  be  sent  to  the  surrogate,  so  that  he  can  proceed 
and  grant  administration  of  the  decedent's  property  and  effects 
to  such  person  as  may  be  entitled  to  the  same. 


This  dambn  is  iodiided  in  Judge  Eedfield'i  valuable  ooUeotioii  of 
OMS  en  the  law  of  wills:  Bedf.  Am.  Gas.  on  Wills,  137.  The  learned  editor 
eC  thai  campalation  says:  "We  insert  this  case  here,  both  on  aooount  of  its 
fc— »«»g  npon  testamentary  capacity,  and  the  mode  of  preying  it,  and  also  for 
the  dflady  expessed  opinion  of  so  distinguished  a  judge,  in  regard  to  the 
dnty  of  wxtoesMs  to  the  ezeontion  of  wills  comprehending  more  f  ally  the  real 
aatore  of  the  tnnsaotion  in  which  they  are  thus  taking  part  It  ii  not,  as 
the  kaned  judge  soffidently  intimates,  the  mere  witnessing  of  the  execution 
of  the  inatnnnent  by  affixing  the  testator's  signature^  as  in  the  case  of  a  deed, 
or  will  (Qvbsra  the  attestation  by  the  witnesses  implies  nothing  more  than 
that  ih^  were  present  at  the  time  of,  and  saw  the  execution  by  the  maker  of 
the  instrament.  The  attestation,  by  witnesses,  of  the  execution  of  a  will  by 
the  testator,  is  »  sort  of  judicial  authentication  of  the  instrument,  and  implies 
not  only  that  the  witnesses  were  present  and  knew  of  the  execution  of  it  by 
the  testator,  but  also  that  he  was  in  such  a  stato  of  mind  as  to  do  it  under- 
standingly. It  IS  certain  that  there  could  be  no  difference  of  opinion  in  re- 
pod  to  the  impropriety,  and  eren  criminality,  of  a  person  putting  his  name 
to  the  execution  of  a  deed  or  note.  when,  in  fact^  he  only  knew  el 
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its  exeootion  by  mere  hearsay.  Why,  then,  it  may  be  aaked,  should  the  attes- 
tation of  a  will  by  a  witness,  ignorant  or  anassnred  of  one  of  the  most  essential 
facts  aathenticated  by  such  attestation,  be  regarded  as  any  less  improper  or 
frandolent  than  if  he  were  equally  unassured  of  the  main  fact  of  execution  by 
signing  by  the  testator  !  We  believe  it  can  only  be  explained,  how  any  such 
di£ference  of  view  oould  be  entertained  in  regard  to  the  two  cases,  by  the 
general  supposition  that  the  witnesses  to  a  wiU  do  not  certify  to  the  mental 
competency  of  the  testator  to  do  the  act.  And  yet  there  is  no  point  in  the 
law  of  wiUs  more  clearly  settled  than  that  the  witnesses  to  a  will  do  impliedly 
so  certify;  although  some  very  able  opinions  hold  otherwise.  See  Baxter  v. 
AbboU  [Bedf.  Am.  Gas.  on  Wills,  8;  S.  C,  7  Gray,  71]." 

Judge  Bedfield  further  remarks,  in  his  note  to  Scribner  v.  Cniiie :  ''We  do 
not  expect  to  be  able  to  restore  the  office  of  the  attestation  of  the  subscribing 
witnesses  to  «  will  to  its  former  healthy  state.  The  law,  upon  all  questions, 
must  conform  in  some  degree  to  existing  usage  and  custom,  however  unwise 
we  may  deem  it.  And  the  fact  that  most  men  execute  their  wills  in  the  most 
informal  manner,  away  from  their  dwellings,  in  the  offices  of  attorneys,  call- 
ing the  first  persons  they  can  find  to  witness  them,  must  in  a  great  degree 
deprive  the  attestation  of  all  judicial  character.  Formerly,  wills  were  pre- 
pared with  great  care,  by  giving  formal  instructions  to  solicitors,  and  desig- 
nating the  persons  who  were  to  act  as  witnesses,  some  near  friends  more  com- 
monly, and  always  such  as  were  well  acquainted  with  the  testator  and  hie 
family.  The  actual  execution  of  one's  will  under  such  circumstances,  became 
a  very  solemn  act,  somewhat  in  the  nature  of  a  religious  rite,  like  a  baptism 
or  buiiaL  It  was  then  veiy  proper  to  regard  the  formal  attestation  by  the 
witnessss  as  a  sort  of  judicial  authentication,  much  like  probate  in  common 
form.  At  that  time  a  witness  who  attested  the  execution  of  a  will,  and  then 
testified  to  the  incompetency  of  the  testator,  was  regarded  much  in  the  light 
of  a  perjured  person.  But  now  this  is  every  day's  occurrence,  without  excit- 
ing any  surprise  or  rebuke.  We  can  not  but  feel  that  the  old  practice  was 
the  better  one;  but  we  do  not  well  see  how  it  is  to  be  restored,  except  by 
statute,  and  statutes  are  not  so  likely  to  be  enacted  in  order  to  revive  obso- 
lete usages  as  to  inaugurate  new  ones." 

The  remainder  of  the  learned  editor's  note  consists  mainly  of  the  exhaustive 
dissenting  opinion  of  Mr.  Justice  Doe,  in  State  v.  Piie,  51  N.  H.  108,  npon 
the  admissibility  of  the  opinions  of  unprofessional  witnesses  on  the  question 
sf  mental  capacity,  a  subject  which  is  discussed  in  the  note  to  JHckbuon  v. 
Barber,  6  Am.  Dec  59.    See,  also^  Clark  v.  FMer,  19  Id.  402. 


Ltnde  V.  BUDD. 

(3  Pazos  Ob.  1M.] 

Wbebm  jjx  Ixwajst  Ck)iiTBACTS  TO  PuBCHASB  LAin>i  xeoeives  a  conveyance, 
pays  part  of  the  purchase  money,  and  gives  a  mortgage  for  the  balance^ 
the  oontract  is  voidable  by  him  on  coming  of  age,  by  sumndering  the 
land  and  reclaiming  what  he  has  paid. 

IxwAXT  Ck)irnNuiNo  nr  Possession  ov  thx  Laivd  arkb  Comiho  <Mr  Aoi»  and 
finally  selling  it  with  warranty,  afiirms  the  contract. 

DsBD  AKb  MoBTOAOB  CoNBTiTUTX  Onx  OoiXTRAat  in  such  a  oass^  and  one 
not  be  avoided  without  avoiding  the  other. 
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If ORiOAOS  Bam  ihb  Lavd  in  thk  Pubchassb's  Haiyss  in  snch  a  caae 
whero  the  iniuit  affimiB  the  contnct  by  oQntinaing  in  posseenon  after 
uaiwmg  at  age,  and  then  sella,  the  porohaser  having  notice  of  the  mort- 

BiLL  to  foiedoae  a  certain  mortgage.  The  mortgage  was 
made  by  the  defendant  Budd,  while  an  infant,  to  seoure  a  bond 
for  part  of  the  purchase-money  of  the  land,  the  balance  having 
been  paid,  and  the  land  conveyed  on  the  day  of  the  mortgage. 
Badd  entered  into  possession,  and  continued  therein  after  he 
attaioed  his  majority,  and  then  sold  and  conveyed  with  warranty 
to  the  grantor  of  the  other  defendants,  who  purchased  with  full 
knowledge  of  the  mortgage.  The  complainant  was  an  assignee 
of  the  mortgage.  The  question  was  as  to  whether  the  mortgage 
was  binding. 

N.  Daylon  and  J.  A.  OcUder^  for  the  complainant. 

Henry  Stephens,  for  the  defendants. 

Walwobxb,  Chancellor.  The  contract  with  the  infant  in  this 
ease  was  not  void,  but  only  voidable  at  the  election  of  the  gran- 
tee when  he  became  of  age.  He  might  then  have  reliaquished  the 
property  to  the  grantor,  and  claimed  back  the  money  which  had 
been  paid  at  the  time  of  the  purchase:  WilUs  v.  TwanMy,  18 
Mass.  2(ML  But  by  continuing  in  possession  after  he  became 
twenty-one,  and  finally  selling  and  conveying  the  land  with 
warranty,  be  affirmed  the  contract.  If  an  infant  exchange 
lands,  and  after  he  becomes  of  age  continues  to  occupy  the 
lands  taken  in  exchange,  he  affirms  the  bargain  and  the  exchange 
beoomee  perfect:  Co.  Lit.  61  b.;  2  Yem.  226.  In  JCsZfey's  ccae, 
1  Brownl.  120,  where  an  infant  took  a  lease  of  land,  rendering 
rent,  and  continued  in  possession  after  he  became  of  age,  he  was 
held  personally  liable  on  the  covenant  for  the  payment  of  the 
rent  In  this  case,  the  deed  and  mortgage,  being  given  at  the 
same  time,  are  to  be  construed  together  as  forming  only  one  in- 
itroment  or  contract:  1  Paige,  466.  The  infant  can  not  avoid  one 
part  and  affirm  the  other.  If,  when  he  became  of  age,  he  had 
elected  to  avoid  the  bond  and  mortgage,  the  deed  also  would 
have  been  avoided.  By  continuing  in  possession,  and  convey- 
ing the  land,  he  affirmed  the  whole  bargain,  and  made  himself 
legally  liable  for  the  payment  of  the  residue  of  the  purchase 
mon^.'  The  cases  of  Hubbard  v.  CummingSf  1  Greenl.  11,  and 
BobertM  v.  Wigffin,  1  N.  H.  78  [8  Am.  Dec.  38],  are  directly  in 
point  on  this  question.  The  case  of  Badger  v.  Pkinney,  16 
Mass.  359  f8  Am.  Dec.   1061,  also  shows  that  an  infant  can  not 
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disafiSrm  the  contract,  and  at  the  same  time  retain  the  fruits  of 
the  bargain  which  he  has  made  while  under  age. 

The  mortgage  in  this  case  is  therefore  a  legal  charge  upon  the 
land;  and  there  must  be  the  usual  decree  directing  a  reference  to 
compute  the  amount  due,  and  for  a  sale  of  the  premises  on  the 
usual  notice  on  the  confirmation  of  the  master's  report.  There 
must  also  be  a  decree  over  against  Budd  for  the  balance,  if  the 
premises  do  not  sell  for  enough  to  pay  the  amount  reported 
due,  with  the  costs  of  this  suit. 


IirvAKTs'  CoNTBACis,  Whxk  VomABLB  ^  Bathioation.— That  the  ooo- 
tracts  of  infants  are  generally  voidable  only,  lee  Canroe  ▼.  BmUatt,  1  Am. 
Doc.  105;  Oliver  ▼.  Boudlet,  7  Id.  134,  and  note;  PIuUps  y.  Green,  13  Id.  124| 
BtaU  V.  Peake,  15  Id.  475;  WiUard  ▼.  Stone,  17  Id.  493;  CampbeU  ▼.  8U»he», 
19  Id.  561.  Ab  to  the  ratification  and  avoidance  of  sach  contraotB,  aea 
WhUney  v.  Dukh,  7  Am.  Doc.  229,  and  note;  Phii^  v.  Oreen,  13  Id.  I24» 
and  note;  Thampeon  v.  Lay,  16  Id.  326,  and  note.  The  infant  ia  compelled 
to  elect  either  to  confirm  or  to  abandon  each  contract  as  a  whole:  OverbcLch  ▼• 
Heermance,  14  Am.  Dec.  546.  He  can  not  repndiate  the  contract,  and  at  the 
same  time  retain  the  proceeds:  Kitchen  v.  Lee,  11  Paige,  109;  Flynn  v.  Pov* 
ere,  54  Barb.  554;  S.  C,  35  How.  Fr.  282,  per  Tappan,  J.,  in  the  ooort  below} 
6^2^  V.  ^eMJn^n,  2  Bos.  263;  fTenry  v.  i?oo^  33  K.  Y.  553;  all  citing  i^ynds 
V.  Budd,  Therefore,  where  an  infant  makes  a  contract  for  the  pnrohaae  of 
land,  and  gives  a  mortgage  for  the  purchase  money,  if,  on  attaining  his 
majority,  he  ratifies  the  contract,  the  mortgage  becomes  valid  and  binding. 
So  held  on  the  aathority  of  Lynde  v.  Budd,  in  Eagle  Fire  Co.  v.  Lent,  1  Bdw. 
Ch.304. 

Deed  and  Mobtoaox  Ovb  Contbact.— To  the  point  that  a  conveyance  of 
land,  and  a  simnltaneons  mortgage  back  to  seonze  the  porohase  money,  are 
to  be  construed  as  one  contract,  the  principal  case  is  cited  in  OcntiaaU  ▼• 
8enfo$8,  3  Barb.  142;  Bawaon  v.  Lampman,  5  K.  Y.  461. 


YAin)EBHEIDEN  V.  YaITOEBHEYDEN. 

[2  PazgS  Cb.  387.] 

BzMiinoB  OB  GuABDTAN  MAT  Emplot  av  Aqxht  OB  Clkbk  at  the  ezpeoai 
of  the  estate,  where  it  is  for  the  benefit  of  sach  estate. 

CoMFKzraATiON  TO  AN  EzscuTOB  OB  GuABDiAH,  for  his  scrvices^  is  confined 
to  the  commissions  allowed  by  law. 

Whxbb  Annual  Bests  abb  Madb  in  an  executor's  or  guardian's  aooonnl^ 
for  the  porpose  of  charging  him  with  interest,  he  is  entitled  to  have  his 
commissions  dedncted  at  each  rest  on  moneys  actually  received  and  dis- 
bursed during  the  year. 

BiAKINO  OF  SUCH  RiSTS  IS,  IN  FaCT,  AN  ANNUAL  SSTTLBMBNT  of  the  acCOOnt, 

and  commissions  may  be  allowed,  not  only  on  the  sums  actually  re- 
ceived and  disbursed,  but  also  on  the  final  balance. 

EzoEPnoNB  to  a  master's  report,  stating  an  account  against 
the  administratrix  of  the  guardian  of  the  complainant.    The 
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guardian  having  used  moneys  of  his  ward,  the  master  made 
nets  in  his  account  for  the  puipose  of  charging  him  with  inter* 
eat.  The  disbursements  each  year  being  less  than  one  then* 
Band  dolhirSy  the  master  allowed  commissions  thereon  at  five 
per  cent.,  and  also  allowed  commissions  at  ihe  same  rate  on  the 
first  one  thousand  dollars  of  the  final  balance  at  each  rest,  etc. 
The  defendant  insisted  that  her  intestate  was  entitled  to  com- 
miamons  at  each  annual  rest  on  the  full  amount  received  during 
the  year,  and  to  an  allowance  beyond  his  commissions  for  time 
and  serrices  in  attending  to  and  superintending  the  ward's 
property,  collecting  rents,  etc.  The  master  disallowed  the 
daim,  and  the  defendant  excepted  to  the  report. 

Oeo.  B.  Davis,  for  the  complainant. 

J.  P.  Cushman,  for  the  defendant. 

WiLwoBiB,  Chancellor.  The  question  under  the  second  ex- 
ception is  no  longer  open  for  discussion  in  this  court.  In  JSt- 
Wharier  ▼.  Benson,  1  Hopk.  28,  Chancellor  Sanford  examined 
this  question,  and  decided  that  the  executor  or  guardian  was 
entitled  to  all  proper  expenses  to  which  he  bad  been  subjected  in 
the  care  and  management  of  the  estate;  and  that  he  might  em- 
ploy an  agent  or  derk,  and  charge  the  estate  with  the  expense, 
where,  from  the  peculiar  situation  of  the  property  or  from  its 
nature,  it  was  beneficial  for  the  estate  to  subject  it  to  that  extra 
expense.  But  the  executor  or  guardian,  for  his  own  services, 
must  be  confined  to  the  allowance,  at  a  fixed  rate,  by  way  of 
eonunission  on  the  moneys  received  and  disbursed,  as  settled 
by  the  court,  in  fuU  for  all  his  services  in  discharge  of  the 
trust.  This  exposition  of  the  former  law  is  now  adopted  and 
sanctioned  by  the  legislature  in  the  recent  revision  of  the  stat* 
utes:  2  Bev.  Stat.  98,  sec.  68;  Id.  163,  sec.  22;  reviser's  note  to 
see.  64,  tit.  3,  c.  6,  pt.  2. 

I  think  the  master  was  right  in  allowing  commissions  to  be 
deducted,  at  the  annual  rests,  only  to  the  extent  of  the  moneys 
which  had  been  received  and  actually  disbursed  within  the 
year.  In  the  case  mentioned  by  Hoffman,  Hedges  v.  Bicker, 
Hofll  Pr.  130,  the  master  refused  to  allow  the  percentage  on 
each  sum  received  and  paid  out,  but  allowed  it  only  upon  the 
general  aggregate.  And  this  decision  of  the  master  was  sanc- 
tioned by  the  court,  on  an  appeal  from  his  decision.  The  onl^ 
doubt  in  this  case  is  whether  the  master  has  not  allowed  too 
Buch,  by  deducting  five  per  cent,  on  the  annual  receipts  and 
iisbursements,  and  also  the  fi?e  per  cent,  on  the  first  one  thou- 
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sand  dollars  of  the  final  balance.  I  think,  howeTer,  that  has 
been  correctly  allowed  in  this  case;  because  the  mating  of  the 
annual  rests  for  the  purpose  of  charging  the  defendant  with 
interest  on  the  balance  is,  in  fact,  an  annual  settlement  of  the 
account.  As  the  court  settles  the  account  annually,  so  far  as 
the  trust  fund  has  been  disbursed,  for  the  purpose  of  charging 
the  defendant  with  interest,  it  is  proper  to  consider  it  settled 
to  the  same  extent  for  the  purpose  of  deducting  the  commis- 
sions on  the  receipts  and  disbursements  which  have  been  off- 
set against  each  other  in  that  settlement. 

The  exceptions  are  overruled,  and  the  report  of  the  master  is 
oonfirmed. 

CoKFBMBATiOH  OF  Tbusibb.— See  the  note  to  OfSbmnC*  cue,  17  Am.  Beo. 
268.  The  prindpel  ease  is  cited  m  aathority  for  the  following  podtioas  witik 
rapeot  to  the  oompeoaation  to  be  allowed  ezeonton,  gnaidiana,  and  other 
trustees:  Trustees  are  entitled  to  the  commissions  provided  by  statate^  and 
it  does  not  rest  in  the  discretion  of  the  conrt  to  allow  them:  Kuig  ▼•  Talbot^ 
40  N.  Y.  96.  The  compensation  allowed  them  mnst  be  according  to  «  fixed 
rate:  MaiUr  qf  Livingticn^  9  Pajge,  442.  The  compensation  allowed  to  an 
ezecator,  guardian,  or  other  tmstee  for  his  personal  services  is  confined  to 
his  oommisnons  under  the  statute:  Morgan  ▼.  Morgan^  89  Barb*  35;  FUhtr 
Y.FUKer.l  Bradf.  336;  (7o22»er  y.  Jftuim  41  K.  Y.  147;  a  C,  7  Abb.  Pr.,  K. 
&  197;  MaUer  of  Bank  </  Niagara^  6  Fdge,  216;  except  taxable  chaiges  al« 
lowed  to  an  attcnn^  and  soUdtor  where  he  acts  in  that  capadty:  MaUer  qf 
Bank  of  Niagara,  Id.  216.  Bests  made  for  the  purpose  of  dhaiging  interest 
must  be  used  also  in  computing  commissions:  MaUer  qf  Kellogg,  7  Id.  266; 
and  full  commissions  on  receipts  and  disbursements  are  to  be  allowed  where 
annual  rests  are  made:  Drake  y.  Price,  7  Barb.  890;  8.  a,  5  N.  Y.  4S3b  An 
executor  or  guardian  may  employ  an  agent»  at  the  expense  of  the  estate, 
when  necessary:  Oakne  y.  Chambert,  9  Fs{go»  164;  Van  Buren  y.  Ckmamga 
OomUg Mutual In$.  Co.,  12  Barb.  672;  Wmeomy.  Smith,  26  LL  33a 
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Xbb  Faorui  ov  tbsb  Sxaxs  are  entitled  to  all  the  ri^ta  whidh  lociiMflj  b^ 

koged  to  tlM  king  by  hia  prarog»tiye. 
tte  laamLLTm  Powxb  of  thb  State  embraoei  all  the  powera  whieh  the 

king  and  pariiamant  of  Wngland  ezeroiaed  before  the  xeTolntlony  mbjeot 

to  the  leatriotuma  impoeed  by  the  oonatitation  of  the  atate  and  of  the 

XTnited  Statea. 
Xbb  Soil  uxdie  nn  Katioabli  Bivxbs  ahd  Asms  of  thb  Sba,  where 

tiie  tide  ebba  and  flow%  including  the  ahore  or  bank  to  high  water  mark, 

belonged,  at  oommon  law,  to  the  king  aa  parent  ptUria,  for  the  benefit  of 

huanlijeofei. 
Tbb  Bidht  to  Katioatb  thb  Pdbuo  WATBBa^  AND  TO  FiBH  THBBBiN,  and 

the  ri^t  to  nae  the  pnblio  highwmye,  are  all  paUio  ri^ta,  and  belong  to 

tiie  pablio  at  large. 
Ite  Pdbuo  Riobis  of  KAyxoATXoir,  Ain>  of  Fishzvo  ahd  XJsiiro  Pdbuo 

HnnwATB^  are  aabjeot  to  legislative  reatriotion  in  respeot  to  their  eaer- 

ciM  by  indiWdnala,  provided  no  veeted  righte  are  impaired* 
^am  Takzbo  of  Wbabfaob  ob  Tmix^  n  a  Fbavohibb  mbjeot  to  the  regn- 

latioii  of  the  legialatore,  and  noi  Uwfnlly  ezerdnble  withoat  ite  permit- 


A  iMOBLsaxwm  Obaht  to  as  Ihdzvh  *tal  ie  in  the  natore  of  an  oxeonted 

contraol^  whioh  ean  not  be  sabeequcvtly  impaired. 
QmiMSB  nr  Dbboqatiob  of  thb  Bxobis  cv  thb  Pdbuo  most  be  etrioUy 

eonetroed,  and  are  never  extended  by  implioation. 
Bmbbtaxiov  of  Powbb  to  Bbodlatb  Whabvvs. — ^A  grant  by  the  atate^  of 

file  rij^  to  erect  a  wharf,  does  not  preolnde  the  legidatore  from  regn* 

lattngthenaeof  the  wharf  and  the  waters  ad  jaoen''  and  fixing  the  amoont 

of  the  whaifi^^ 
A  Qbabt  of  Cbbxaih  LAxmo  Covbbed  bt  Watbb  Don  bot  Lzmit  thb 

Powbb  of  thb  Statb  to  oontrol  and  regulate  the  right  r€  navijwtion,  not 
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to  anthorize  the  erection  of  public  works  in  front  of  the  lands  so  granted^ 
though  the  efifoct  of  ench  works  nuty  be  to  diminish  very  materislly  the 
profits  realised  by  the  owner  of  the  adjacent  lands. 
Aonoir  vob  Damaobs  SnsTADfXD  moM  a  Goiocoir  Nuisanoe  can  not  be 
maintained  by  a  plaintiff  who  suffers  no  injury  beyond  that  which  the 
law  presumes  every  dtisen  to  sustain  from  such  nuisance;  but  each  indi* 
vidual  may  reooTer  at  his  private  suit  tor  the  actual  damages  inflicted  on 
him  by  such  nuisance,  although  it  may  appear  that  others  have  also  been 
led  in  a  like  manner. 


Ebbor  from  the  supreme  oourt.  Plaintiff,  in  1818,  became 
the  owner  of  a  water  lot  in  Albany,  whioh,  in  1804,  the  com- 
missioners of  the  land  office  of  the  state  of  New  Tork  granted 
to  W.  QuaokenboBS,  who  was  already  the  proprietor  of  an  ad- 
joining water  lot  extending  from  North  Market  street  to  the 
Hudson  river.  The  grant  was  made  by  the  commissioners  by 
virtue  of  an  act  of  the  legislature  passed  in  1801,  and  re-enacted 
in  1818,  empowering  them  to  grant  so  much  of  the  lands  under 
the  waters  of  navigable  rivers  as  they  should  judge  necessary 
to  promote  the  commerce  of  the  state,  but  prohibiting  them 
from  making  such  grants  to  any  persons  other  than  the  owners 
of  adjacent  lands. 

In  1824,  under  the  authority  of  an  act  of  the  legislature, 
passed  April  5, 1823,  a  pier  was  constructed  in  the  Hudson 
river,  running  from  arsenal  dock  (about  one  thousand  five  hun- 
dred feet  north  of  plaintiff's  lot)  to  the  foot  of  Hamilton  street, 
about  two  thousand  eight  hundred  feet  south  of  plaintiff's  lot, 
leaving  a  basin  between  the  main  land  and  the  pier  into  which 
the  great  Western  and  Northern  canals,  after  forming  a  junc- 
tion, emptied.  By  this  last  act,  certain  persons  were  appointed 
commissioners,  and  authorized  to  raise  moneys  by  subscription, 
and  to  expend  it  in  the  construction  of  a  mole  or  pier  in  the 
Hudson  river,  so  as  to  form  a  basin  for  the  acconmiodation  of 
rafts,  vessels,  canal  boats,  etc.  The  defendants,  as  such  com- 
missioners, had  superintended  and  directed  the  construction  of 
the  pier,  and  in  its  location,  and  the  various  acts  done  by 
them,  seem  to  have  kept  within  the  powers  enumerated  in  the 
statute  The  pier  was  opposite  the  lot  and  wharf  of  plaintiff, 
but  not  within  the  boundaries  of  any  lot  granted  to  him  or  any 
of  his  grantors.  In  the  progress  of  the  work,  certain  temporary 
bridges  were  erected,  one  to  the  north  and  the  other  to  the 
south  of  plaintiff's  wharf,  and  were  designed  for  use  in  trans- 
porting the  earth  requisite  for  filling  in  the  pier.  At  the  ecNn- 
pletion  of  the  work,  two  permanent  draw-btidgas  wete  taill 
from  the  slioie  to  the  pier,  both  south  of  plaintiflra  lot 
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In  May,  1825,  the  plamtiff  brought  an  action  on  the  case 
againat  the  defendants,  they  being  the  acting  commissioners. 
His  declaration  consisted  of  &ve  counts.  The  first  count 
aTerred  that  at,  etc.,  plaintiff  was  seised  in  his  demesne  as  of 
fee  of  and  in  a  certain  wharf  adjoining  the  river  Hudson,  and 
had  the  free  and  uninterrupted  navigable  communication  to  and 
from  said  wharf  unto  tiie  river  with  sloops,  etc.,  yet  that  the 
defendants,  well  knowing,  etc.,  but  contriving,  etc.,  on,  etc., 
erected  a  bridge  without  a  draw  across  a  part  of  tiie  Hudson, 
and  continued  the  same,  etc.;  the  second  count  charged  simply 
the  erection  of  a  bridge,  wherel:>y,  etc.;  the  third  count  was  for 
the  erection  of  a  bridge  without  a  draw  to  a  certain  mole  or 
pier,  whereby,  etc.;  the  fourth  count  averred  tiie  erection  of  a 
bridge  vrithout  a  draw,  with  a  lock  appurtenant  thereto,  and  the 
keeping  and  continuing  of  the  bridge,  pier,  and  lock,  whereby, 
etc.;  in  the  fifth  count  plaintiff  charged  tiie  erection  of  a  lock, 
or  gate  with  a  bridge  appurtenant  thereto,  between  the  wharf 
of  plaintiff,  and  a  dock  called  the  steamboat  dock,  and  that  the 
defendants  fastened  or  shut  said  lock  or  gate»  etc.  The  de- 
fendants, among  other  pleas,  pleaded  that  the  fee  of  the  soil  on 
which  the  mole  or  pier  and  the  lock  or  gate,  with  the  bridge 
appurtenant  thereto,  rested,  was  vested  in  the  people,  and  that 
the  erection  and  continuance  of  the  pier  and  its  appurtenances 
were  authorized  by  the  act  of  1823,  and  that  whatsoever  the  de* 
fendants  had  done  or  authorized  in  the  premises  had  been  as 
public  servants,  to  wit,  as  acting  commissioners  under  the  stat- 
ute. The  plaintiff  replied,  setting  forth  the  preceding  acts  of 
the  legislature,  and  the  grants  thereunder,  and  the  conveyance 
to  plaintiff,  and  the  erection  of  a  wharf  by  him;  and  that  from 
October,  1816,  up  to  the  time  of  the  grievances  stated  in  the 
complaint,  sloops,  etc.,  were  entitied  to  pass  free  and  unob- 
structed from  plaintiff^s  wharf  into  and  along  the  river,  subject 
to  the  payment  to  plaintiff  of  a  fair  and  reasonable  wharfage; 
but  that  now  the  mole  or  pier  excludes  such  communication  by 
sloops,  etc.,  between  the  wharf  and  river,  except  through  the 
sloop-lock,  and  diverts  the  water  from  flowing  into  the  wharf  of 
plaintiff  by  the  usual  and  accustomed  way,  etc.  The  defend- 
ants demurred  to  this  replication. 

At  the  trial  on  the  issues  of  fact,  before  Hon.  Wm.  A.  Duer, 
at  the  Albany  drouit,  in  Februazy,  1826,  the  plaintiff  was  non- 
suited, on  motion  of  defendants,  although  it  was  shown  that 
before  the  pier  the  plaintiff's  wharf  had  been  used  for  the  piling 
of  lumber,  etc.,  and  had  yielded  him  a  large  profit,  while  siiiee 
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the  such  erection,  and  on  account  thereof,  the  income  of  the 
wharf  had  been  diminished  more  than  one  half.  The  plaintiff 
having  excepted  to  the  order  of  the  court  directing  a  nonsuit^ 
the  cause  was  heard  upon  questions  of  law  iu  the  supreme 
court,  when  the  defendants  again  prevailed:  8  Oow.  146. 

5.  M.  HopkinSf  for  plaintiff  in  error.  The  statute  under 
which  defendants  justify  violates  the  constitution  of  the  United 
Statesand of  thisstate.  The commissionersunder whose grantthe 
plaintiff  claims,  exercised,  in  making  that  grant,  a  power  given 
them  by  statute  for  the  expressed  purpose  of  promoting  the, 
commerce  of  the  state.  The  plaintiff's  grantor  accepted  the 
patent,  and  the  plaintiff,  in  reliance  of  the  implied  covenant 
contained  thereiii,  that  he  might  eojoy  the  free  and  uninter- 
rupted navigation  from  any  wharf  he  might  erect  on  it,  filled 
in  the  water  lot  and  bailt  his  wharf.  This  grant  was  an  exe- 
cuted contract.  Its  obligation  could  not  be  constitutionally 
impaired.  Though  the  grant  itself  yet  remains,  its  beneficial 
use  is  gone.  The  profits  of  lands  are  treated  as  a  part  thereof: 
Go.  lit.  5.  The  grant  of  a  wharf  includes  the  right  of  free 
navigation  to  and  from  it:  6  Mass.  832.  The  grant  of  lands 
then  under  water,  for  the  avowed  object  of  promoting  com- 
merce, must  have  been  in  contemplation  of  the  erection  and  use 
thereon  of  wharves,  store-houses,  and  other  structures  ordina- 
rily employed  in  commercial  operations.  The  object  of  both 
purties  can  not  be  defeated  by  the  state,  for  it  is  as  powerless  to 
impair  its  own  grants  as  it  is  to  interfere  with  executed  oon* 
tracts  between  individuals:  8  Wheat.  1;  2  Kent's  Com.  276. 
The  act  of  1823  is  unconstitutional:  17  Johns.  195;  2  Johns. 
Gh.  162,  463;  6  Oranch,  136;  2  Dallas,  808;  7  Orancb,  164;  4 
Wheat.  518,  656;  9  Granch,  48;  2  OalL  105.  The  defendants, 
though  public  officers,  acted  at  their  peril,  and  are  liable:  .8 
Stark.  1448;  6  T.  B.  443. 

H.  Bleecker  and  B.  F.  BiUler,  for  defendants  in  error.  The 
replication  is  bad  for  a  departure  in  pleading.  The  declaration 
relied  upon  common  law  rights,  while  the  replication  asserts 
rights  derived  from  a  statute.  This  is  improper:  1  Ghit.  619, 
623;  Co.  Idt.  804  a;  Gom.  Dig.,  tiL  Pleader,  F.  8,  11;  3 
Beeve's  Hist.  438;  2  Saund.  84  a,  n.  1;  14  Johns.  182.  New 
facts,  such  as  sinking  the  pier  and  diverting  the  water,  can  not 
be  added  by  replication:  2  Saund.  846,  n.  1;  1  Ghit.  602,  612. 
An  action  for  the  continuance  of  a  nuisance  can  not  be  sus- 
tained without  a  prior  suit  and  recovexy:   Ld.  Baym.  817,  713; 
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10  Mass.  72;  Cro.  Jao.  281;  Tely.  142, 148;  Dyer,  819;  Com. 
Dig.,  tit.  Action  on  the  Case,  A.  422,  B.  429. 

The  act  of  1828  is  not  nnconstitational.  The  prior  acts  did 
not  restrict  or  impair  the  sovereignty  of  the  state;  not  estop  it 
from  exercisiDg  its  sovereign  powers  for  the  improvement  of 
the  natural  advantages  and  the  increase  of  the  general  pros- 
perity of  the  state.  The  injury  sustained  by  plaintiff  is  such  only 
as  may  attend  every  public  improvement.  The  defendants,  be- 
ing public  officers,  acting  within  the  scope  of  their  authority, 
and  without  malice  or  oppression,  are  not  liable  to  this  action: 
2  Johns.  286;  2  Bam.  &  Cress.  703;  4  Id.  269;  4  T.  B.  794;  8 
Wils.  461;  12  Mass.  466;  6  Taunt.  29;  20  Johns.  789,  745. 

The  pier,  etc.,  if  unauthorized,  are  common  nuisances,  for 
which  plaintiff  can  sustain  no  action,  unless  he  shows  a  special 
injaiy  therefrom,  peculiar  to  himself:  8  BL  Com.  219,  220; 
Bac.  Abr.,  tit.  Nuisance,  D.;  4  Mau.  &  Sel.  101;  11  East,  60; 
2  Mass.  492;  2  Pick.  601;  19  Johns.  181;  7  Cow.  609;  BusseD 
on  Crimes,  485;  Hawkins,  b.  1,  c.  76,  sec.  1;  2  Chit.  Cr.  L.  688, 
n. ;  2  Stark.  Ev.  510. 

A.  Van  Vechten,  in  reply.  The  act  of  1828,  and  the  works 
erected  in  pursuance  of  it,  do  not  modify  or  regulate,  they  de- 
stroy plaintiff's  rights  and  his  property.  If  for  the  advance- 
ment of  a  public  use  he  must  submit  to  this,  he  can  not  be  com- 
pelled to  do  so,  until  just  compensation  therefor  has  been  paid 
to 


The  Chahgillob.  Some  technical  objections  are  made  to  the 
replication  of  the  plaintiff  which  I  do  not  deem  it  material  to 
consider;  the  same  question  which  was  intended  to  be  raised  by 
the  replication  arises  on  the  bill  of  exceptions.  The  second 
count  is  broad  enough  to  cover  the  erection  of  the  drawbridge 
immediately  south  of  the  plaintiff's  wharf,  and  is  not  met  by 
the  special  pleas;  but  as  in  an  aotion  on  the  case  it  is  not  neces- 
saxy  to  plead  the  defense  specially,  the  whole  defense  may  be 
gone  into  on  the  general  issue.  I  shall  therefore  only  examine 
the  question  whether  the  replication  is  good  in  substance. 

The  plaintiff  claims  to  recover  in  this  case  on  two  distinct 
groonds.  The  first  is  that  the  act  of  1823,  authorizing  the  con- 
struction of  the  Albany  basin,  was  unconstitutional  so  far  as  it 
authorized  the  defendants  to  do  any  acts  injurious  to  his  prop- 
erty. The  other  relates  to  their  conduct  in  the  erection  of  the 
temporary  bridges  which  the  plaintiff  insists  was  not  within 
the  powers  conferred  by  the  act.  The  first  question  arises  both 
under  the  special  pleadings  and  the  bill  of  exceptions;  the  lat- 
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ter  arises  tinder  the  general  issue  only.  The  first  ground,  the 
main  question  in  this  cause,  I  shall  now  proceed  to  consider. 

In  deciding  upon  the  constitutionality  of  the  act  of  1823,  it 
will  be  necessaiy  to  ascertain  what  were  the  rights  of  the  plaintiff 
as  against  the  state,  preyious  to  the  passage  of  that  act.  The 
people  of  this  state,  as  the  successors  of  its  former  sovereign, 
are  entitied  to  all  the  rights  which  formerly  belonged  to  the 
king  by  his  prerogative.  Through  the  medium  of  their  legisla- 
ture they  may  exercise  all  the  powers  which|  previous  to  the  re- 
volution, could  have  been  exercised  either  by  the  king  alone,  or 
by  him  in  conjunction  with  his  parliament;  subject  only  to  those 
restrictions  which  have  been  imposed  by  the  constitution  of  this 
state  or  of  the  United  States. 

By  the  common  law  the  king,  as  parens  patricB,  owned  the  soil 
under  all  the  waters  of  all  navigable  rivers  or  arms  of  the  sea 
where  the  tide  regularly  ebbs  and  flows,  including  the  shore  or 
bank  to  high  water  mark:  Constables  case,  5  Co.  106;  Davies, 
152,  153;  Bex  v.  Smiih,  Doug.  426.^  He  held  these  rights, 
not  for  his  own  benefit,  but  for  the  benefit  of  his  subjects  at 
large,  who  were  entitied  to  the  free  use  of  the  sea  and  all  tide 
waters,  for  the  purposes  of  navigation,  fishing,  etc.,  subject  to 
such  regulations  and  restrictions  as  the  crown  or  the  parliament 
might  prescribe.  By  magna  aliaria,  and  many  subsequent  stat- 
utes, the  powers  of  the  king  are  limited,  and  he  can  not  now 
deprive  his  subjects  of  these  rights  by  granting  the  public  navi- 
gable waters  to  individuals.  But  there  can  be  no  doubt  of  the 
right  of  parliament  in  England,  or  the  legislature  of  this  state, 
to  make  such  grants  when  they  do  not  interfere  with  the  vested 
rights  of  particular  individuals.  The  right  to  navigate  the  pub- 
lic waters  of  the  state  and  to  fish  therein,  and  the  right  to  use 
the  public  highways,  are  all  public  rights  belonging  to  the  peo- 
ple at  large.  They  are  not  the  private  inalienable  righto  of 
each  individual.  Hence  the  legislature,  as  the  representatives 
of  the  public,  may  restrict  and  regulate  the  exercise  of  those 
rights  in  such  a  manner  as  may  be  deemed  most  beneficial  to 
the  public  at  large;  provided  they  do  not  interfere  with  vested 
rights  which  have  been  granted  to  individuals. 

What,  then,  were  the  rights  of  the  owner  of  the  land  adja- 
cent to  this  wharf  before  the  patent  from  the  commissioners  of 
the  land  office,  and  what  new  rights  did  he  acquire  under  that 
patent?  Before  the  patent  was  granted,  the  bank  of  the  Hud- 
son, between  high  and  low  water  mark,  belonged  to  the  people, 
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and  be  had  no  better  right  to  the  use  of  it  than  any  other  per- 
son. If  he  boilt  on  it»  or  erected  a  wharf  there,  it  would  be  a 
purpresture,  which  the  legislature  might  direct  to  be  demol- 
lahed^  or  to  be  seized  for  the  use  of  the  public:  Harg.  Law  Tr. 
85.  Or  the  legislature  might  authorize  erections  in  front  thereof, 
as  in  the  ease  of  Smith's  wharf  on  the  Thames:  Bex  v.  Smith, 
Doug.  435.*  If  it  was  calculated  in  any  manner  to  impede  or 
injure  the  nayigation  of  the  river,  it  might  also  be  abated  as  a 
common  nuisance:  TJie  Jtiomey-general  t.  Johnson,  2  Wils.  Ch. 
87.  So  long  as  the  constituted  authorities  of  the  state  did  not 
think  proper  to  interfere,  persons  navigating  the  river  might 
come  to  the  wharf,  subject  to  the  payment  of  such  wharfage  as 
the  state  allowed  the  owner  to  take.  But  even  the  taking  of  a 
common  wharfage,  or  toll  at  a  ferry,  is  a  franchise,  subject  to 
the  control  and  regulation  of  the  legislature,  and  can  not  be  law- 
fully exercised  without  their  permission:  HM%  de  Jure  Maris,  6; 
Morgan's  case,  De  Portibus  Maris,  61;  4  Com.  Dig.,  tit.  Piscaiy, 
B;  Vanderbm  t.  Adams,  7  Oow.  849;  Wilson  v.  The  BlacOnrd 
Creek  Marsh  Co.,  2  Pet.  246.  It  is  evident  from  what  has 
been  said  that  the  plaintiff  had  no  vested  rights  previous  to  his 
patent  which  could  deprive  the  legislature  of  the  power  to 
construct  this  basin.  It  remains  to  be  seen  whether  he  ac- 
quired any  such  rights  under  the  patent.  If  the  legislative 
grant,  or  a  grant  by  authority  of  the  government,  is  made  to  any 
individual,  it  is  in  the  nature  of  a  contract  executed.  And  the 
consftitation  of  the  United  States  has  prohibited  the  state  legis- 
laiores  from  passing  any  law  impairing  the  obligation  of  con- 
tiaets.  The  state  constitution  has  also  provided  that  private 
property  shall  not  be  taken  for  public  uses  without  just  compen- 
sation. 

Thero  is  nothing  in  the  act  under  which  the  patent  in  this 
case  was  granted  which  gives  to  the  owner  of  the  adjacent  lands 
the  exclusive  right  to  a  water  grant,  so  as  to  deprive  the  legis- 
lature of  the  power  of  granting  it  to  another.  The  object  of  the 
act  was  to  authorize  the  commissioners  of  the  land  office,  in 
their  discretion,  to  make  such  grants,  in  certain  cases,  for  the 
promotion  of  commerce.  It  was  to  prevent  the  necessity  of 
frequent  applications  to  the  legislaturo  for  that  purpose;  and 
the  prohibition  against  granting  to  any  others  than  the  owners 
of  the  adjacent  land,  was  a  proper  and  salutary  limitation  of  the 
power  given  to  the  commissioners.  It  never  could  have  been 
intended  as  a  restriction  upon  the  power  of  the  legislature. 
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The  original  act  from  which  the  revisioii  of  1801  was  copied 
(2  Ghreen  cd.  284),  shows  most  clearly  that  it  was  intended  to 
be  restriotiTe  on  the  commissioners  only.  The  words  of  the 
proviso  there  are»  **  that  no  such  grant  shall  be  made»  in  pursu- 
ance of  this  act,  to  any  person  whatever  other  than  the  proprie- 
tor of  the  adjacent  lands."  The  words  '*  in  pnrsoance  of  this 
act "  are  left  out  in  the  subsequent  revisions  of  the  laws,  but 
the  construction  of  the  act  was  not  intended  to  be  altered 
thereby.  The  patent  under  which  the  plaintiff  claims  is  a  sim- 
ple grant  of  the  land  under  the  water  by  metes  and  bounds. 
And  in  all  grants  which  are  in  derogation  of  the  rights  of  the 
public,  nothing  is  to  be  taken  by  implication. 

In  the  case  of  The  Royal  Fishery  of  Banne^  Davies,  157,  where 
the  king  granted  all  the  territoiy  adjoining  the  river,  and  all 
fisheries  within  the  territory,  except  three  fourths  of  the  fishery 
of  Banne,  it  was  held  that  one  fourth  of  the  Banne  fishery  did 
not  pass  by  implication.  So,  in  the  case  of  Brinoh  v.  Bichimyer, 
14  Johns.  255,  the  supreme  court  decided  that  a  grant  of  the 
Green  Flats,  in  the  Hudson,  did  not  carry  with  it  the  exclusive 
right  of  fishery;  although,  in  fact,  the  flats  did  not  appear  to 
be  useful  for  any  other  purpose.  Whether  the  legislature 
could  grant  the  right  to  any  other  person  to  build  a  wharf  in 
front  of  the  plaintiff's,  so  as  to  destroy  his  entirely,  is  a  ques- 
tion which  it  is  not  necessary  now  to  discuss.  The  true  ques- 
tion is  whether,  by  authorizing  the  commissioners  of  the  land 
office  to  make  the  grant  to  the  plaintiff,  they  have  precluded 
themselves  from  making  a  great  public  improvement  for  tbe 
benefit  of  commerce.  I  can  see  nothing  in  the  constitution  of 
this  state,  or  of  the  United  States,  which  can  give  such  an  effect 
to  the  grant  On  the  contraiy,  the  act  itself,  under  which 
the  patent  issued,  authorized  the  grant  to  be  made  only 
where  it  was  deemed  beneficial  to  conmieroe;  and  it  would 
be  directly  in  opposition  to  the  spirit  of  the  law  to  give 
a  construction  to  this  grant  which  would  deprive  the  state  of 
the  power  to  regulate  the  wharves,  ports,  harbors,  and  naviga- 
ble waters  within  its  boundaries,  for  the  benefit  of  commerce. 
If  that  patent  is  to  be  considered  a  grant  of  a  right  to  erect  a 
wharf,  there  is  an  implied  reservation  of  the  right  of  the  legisla* 
ture  to  regulate  the  use  of  that  wharf  and  the  waters  adjacent,  and 
to  fix  and  determine  the  amount  of  wharfage.  By  the  common 
law,  such  a  reservation  was  implied  in  every  grant  of  that  descrip- 
tion. The  bafdn  was  in  fact  constructed  for  the  benefit  of  the 
public,  for  the  safety  and  protection  of  boats  navigating  the 
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canal,  althoagb  indiTidnals  have  acquired  rights,  under  the  law, 
in  consequence  of  their  expenditures  for  the  public  benefit. 
The  wharf  of  the  plaintiff,  as  well  as  the  adjacent  lot,  might 
have  been  more  Taluable  if  the  canal  had  terminated  where  it 
now  does,  and  the  basin  bad  not  been  made;  but  whether  it 
would  have  tenninated  there  if  the  act  of  1823  had  not  been 
passed,  is  a  question  which  can  not  now  be  determined.  The 
plaintiff  still  retains  the  privilege  of  a  wharfinger,  although 
the  nature  of  the  business  is  materiallj  changed  by  the  making 
of  the  canal  and  the  construction  of  the  basin.  His  private 
property  has  not  been  taken  for  the  public  use,  and  there  has 
been  no  violation  of  any  contract  on  the  part  of  the  state,  either 
expressed  or  implied,  in  the  patent.  I  am  satisfied  the  act  of 
1823,  was  valid  and  constitutional,  and  that  the  loss  of  the 
plaintiff,  if  any  has  been  sustained  by  him  in  consequence  of 
the  building  of  the  pier  and  lock,  or  the  construction  of  the 
basin,  is  damnum  absque  injuria^  for  which  no  action  lies 
against  the  defendants. 

As  to  the  alleged  injury  in  consequence  of  the  erection  of  the 
temporaiy  bridges,  I  have  arrived  at  the  conclusion  that  there 
was  no  evidence  in  this  case  which  could  have  authorized  the 
jury  to  find  the  defendants  guilty  of  erecting  those  bridges. 
The  declaration  is  not  properly  framed  to  charge  the  defendants, 
as  public  officers,  for  neglect  of  duty  in  permitting  the  contract- 
ors employed  in  making  the  pier  to  construct  the  temporary 
bridges  in  an  improper  manner.     The  defendants  are  charged 
with  the  erection  of  these  temporary  bridges,  without  reference 
to  their  character  as  commissioners.     To  sustain  an   action 
against  the  defendants  on  these  pleadings,  the  plaintiff  should 
have  proved  that  they  erected  the  bridges,  or  caused  or  pro- 
cured them  to  be  erected;  but  the  testimony  shows  they  con* 
tracted  with  individuals  to  fill  in  the  wharf  at  a  certain  price 
per  cubic  yard,  without  reference  to  the  place  from  whence  the 
clay  or  earth  was  to  be  procured  for  that  purpose.    The  con- 
tractors undoubtedly  contemplated  obtaining  it  from  the  city  by 
means  of  such  bridges;  but  as  I  understand  the  testimony,  they 
oonstmcted  the  bridges  at  their  own  expense,  and  for  their  own 
individual  benefit,  without  any  directions  from  the  defendants. 
The  only  agency  on  the  part  of  the  defendants  was  the  tempo* 
rary  loan  of  some  of  the  timbers  belonging  to  the  pier,  and  some 
of  them  gave  their  opinions  to  the  contractors  as  to  the  best 
mode  of  constructing  these  bridges.     1  do  not  think  this  was 
sufficient  to  charge  them  as  parties  in  that  transaction.     There 

Dxc.  ToL.  XZI— 7 


9S  liANsma  v.  Sioth.  [New  York, 

was  no  OTidenoe  of  any  specific  injury  to  the  plaintiff  from  ths 
erection  of  the  temporary  bridges.  Some  injury  must  neces- 
sarily have  been  sustained  by  all  the  owners  of  property  on  the 
west  side  of  the  basin  during  the  erection  of  the  pier,  whether 
these  bridges  had  been  there  or  not;  and  it  is  doubtful  whether 
any  other  mode  of  getting  earth  to  the  pier  could  have  been  de- 
visedy  which  in  its  effect  would  not  have  been  more  injurious 
to  the  wharf  owners  generally. 

If  the  defendants  had  erected  these  temporary  bridges,  and 
were  not  authorized  to  do  so,  they  might  be  indicted  for  a  com- 
mon nuisance;  but  the  bridges  might  also  be  more  injurious  to 
some  persons  that  to  others.  In  such  a  case,  if  a  person  has 
sustained  actual  damage  by  the  erection  of  the  nuisance,  whether 
direct  or  consequential,  I  am  not  prepared  to  say  he  can  not  main- 
tain an  action  against  the  wrong-doer.  If  he  sustains  no  damage 
but  that  which  the  law  presumes  every  citizen  to  sustain,  be- 
cause it  is  a  common  nuisance,  no  action  will  lie;  but  the  opin- 
ion I  have  formed  on  this  point  is,  that  every  individual  who  re- 
ceives actual  damage  from  a  nuisance  may  maintain  a  private 
suit  for  his  own  in juiy,  although  there  may  be  many  others  in 
the  same  situation.  The  punishment  of  the  wrong-doer  by  a 
criminal  prosecution  will  not  compensate  for  the  individual  in- 
jury; and  a  party  who  has  done  a  criminal  act  can  not  defend 
himself  against  a  private  suit,  by  alleging  that  he  has  injured 
many  others  in  the  same  way,  and  that  he  will  be  ruined  if  he 
is  compelled  to  make  compensation  to  all. 

But  I  think  the  whole  ground  of  the  plaintiff's  suit  in  this  case 
has  failed,  and  that  the  judgment  of  the  supreme  court  should 
be  affirmed. 

S.  Amor,  Senator,  delivered  an  opinion  in  favor  of  the  re- 
versal of  the  judgment  of  the  supreme  court.  He  remarked 
that  the  first  thing  which  struck  his  mind  in  viewing  the  case 
was  the  inconsistency  of  the  acts  of  1821  and  1823,  the  former 
prohibiting  grants  of  water  privileges  to  any  except  those  own- 
ing land  bounded  by  the  river,  while  the  latter  authorized  grants 
to  those  not  owning  such  adjacent  land,  to  the  injury  of  those 
who  did  own  such  land,  and  who  had  made  improvements  on 
the  faith  of  the  prior  act;  the  sole  object  of  the  adjacent  land- 
owners (of  whom  the  plaintiff  was  one)  in  taking  out  tbeii 
grants  and  building  piers  and  wharves,  etc.,  being  the  privilege 
of  deriving  profits  from  the  use  of  such  wharves  by  vessels 
navigating  the  river,  which  privilege,  though  secured  by  a  pub- 
lic act,  was,  in  a  great  measure,  taken  away  by  the  subsequent 
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act.  If  this  could  be  considered  just  and  proper,  the  learned 
senator  thought  that  the  defendants  might,  with  equal  property, 
be  authorized  to  fill  in  the  basin  and  dispose  of  it  in  town  lots 
80  as  to  cut  the  plaintiff  entirely  off  from  the  riTcr. 

He  insisted,  also,  that  the  basin  and  pier  contemplated  by 
the  act  of  1823,  did  not,  as  contended  by  the  defendants,  con- 
stitate  a  public  work,  but  a  mere  matter  of  private  interest,  the 
eost  of  construction  being  derived  from  individual  subscriptions, 
and  the  benefits  of  the  enterprise  arising  from  the  sale  of  lots, 
and  from  the  tolls,  being  secured  to  the  subscribers  and  owners 
of  the  pier;  so  that  the  work  was  a  public  improvement  in  no 
other  sense  than  a  mansion  house  or  other  structure  erected  for 
the  pleasure  or  profit  of  the  owner  would  be.  He  further  called 
attention  to  the  fact  that  the  arrangement  for  charging  double 
whar&ge  on  vessels  entering  the  basin,  and  single  wharfage  on 
those  lying  outside,  tended  to  render  the  plaintiff's  wharf  use- 
less, and  to  deprive  him  of  the  value  and  control  of  his  property 
by  deterring  vessels  from  entering  the  basin.  The  plaintiff  hav- 
ing been  induced  by  a  solemn  legislative  act  to  purchase  a 
privilege  which  he  had  a  right  to  believe  was  guaranteed  to  him 
by  his  deed,  the  subsequent  act  depriving  him  of  a  right  in- 
separable from  his  grant,  was,  in  the  view  of  the  honorable 
senator  most  unjust  and  oppressive,  whether  it  was  constitu- 
tional or  not.  In  answer  to  the  argument  that  the  act  provided 
for  compensation  to  the  adjacent  land  owners  for  any  direct  in- 
jury arising  from  the  overflowing  of  the  land  by  the  erection  of 
the  pier  and  lock,  he  remarked  that  although  the  legislature 
supposed  that  this  was  the  only  injury  which  would  result  from 
the  work,  the  act  evidently  contemplating  a  greater  depth  of 
water  in  the  basin  than  the  usual  level  of  the  river,  yet  the  de- 
fendants had  escaped  the  necessity  of  making  any  compensation 
whatever,  because  the  lock  never  being  closed,  the  water  never 
overflowed  the  land,  which  was,  as  he  observed,  an  additional 
circumstance  showing  that  the  work  was  not  a  public,  but  a 
private  undertaking.  He  was  confident  in  his  opinion  that  if 
the  legislature  had  been  aware  of  the  injury  to  result  from  the 
oonstnietion  of  this  pier  and  basin,  they  would  not,  in  this  act, 
have  departed  from  the  customary  policy  of  providing  for  the 
protection  of  private  rights  in  legislation  authorizing  improve- 
ments of  a  public  nature. 

The  learned  senator  contended  also  that  the  grant  made  to 
the  plaintiff  was  of  the  same  tenor  and  effect  as  that  made  by 
the  charter  of  New  York  city  to  the  corporation  of  the   soil 
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under  water  in  the  Hudson  and  East  rivers  below  low-water 
mark;  and  that  if  the  legislature  should  now  pass  an  act  grant- 
ing to  individuals  in  New  Tork  city  the  right  to  erect  moles  or 
piers  in  front  of  and  inclosing  some  of  the  city  docks  on  the 
Hudson,  thus  materially  injuring  the  property  of  the  corpora- 
tion; and  if  such  act  would  be  viewed,  not  as  a  mere  regulation 
of  the  use  of  the  rights  of  the  corporation,  but  as  a  violation 
of  them,  the  act  of  1823  ought  to  receive  a  similar  construction 
in  this  case.  His  opinion,  therefore,  was  that  the  act  of  1823 
should  not  be  permitted  to  operate  so  as  to  include  or  interfere 
with  the  rights  and  immunities  of  grantees  under  the  prior  act, 
but  so  as  to  save  those  rights  intact. 

With  reference  to  the  point  that  the  injuiy  here  complained 
of,  if  the  erections  were  unconstitutional,  was  a  public  nuisance 
as  held  by  the  court  below,  and  that  the  damage  to  the  plaintiflF 
not  being  different  from  that  suffered  by  other  wharf  owners 
within  the  basin,  he  could  have  no  individual  action  therefor, 
the  learned  senator  insisted,  in  the  first  place,  that  the  other 
owners  might  have  been  compensated,  and  that  at  all  events  only 
the  injury  to  the  plaintiff  was  here  in  question,  and  injuries  to 
others  which  might  have  no  existence  should  not  be  regarded. 
He  argued  also,  that  if  the  plaintiff  was  to  lose  his  action  be- 
cause a  portion  of  the  community  were  equally  injured,  the 
same  construction  would  apply  where  only  tluree  or  two  suffered 
similar  injury,  and  would  close  the  avenues  of  justice.  He  in- 
sisted, however,  that  public  nuisances,  which  could  not  be 
redressed  by  private  actions,  included,  according  to  the  defini- 
tions of  Blackstone  and  Hawkins,  only  those  which  were  an 
"  annoyance  to  all  the  king's  subjects,"  or  to  the  whole  com- 
munity; and  that  those  which  affected  only  a  particular  class  of 
individuals,  or  a  part  of  the  community,  as  in  this  case,  were 
in  reality  private  nuisances,  and  individual  actions  would  lie 
therefor.  As  examples  of  public  nuisances,  he  referred  to  ob- 
structions of  public  highways,  bridges,  etc.,  and  to  the  case  of 
Morley  v.  Pragnell^  Gro.  Car.  500,  which  was  that  of  a  tallow 
furnace  which  infected  the  atmosphere.  In  such  cases  he 
claimed  that  the  injury  wsis  to  the  whole  community,  and 
therefore  not  remediable  by  private  actions;  but  the  case  before 
the  court  was  not  of  the  same  character.  As  analogous  to  the 
principal  case  he  cited  Williams  v.  Jones,  5  Co.  72,  which  was 
for  an  omission  to  celebrate  divine  service  in  a  parish  church; 
Robert  Mary's  case,  9  Id.  112,  where  relief  was  awarded  to  the 
plaintiff  because  it  did  not  judicially  appear  that  any  one  else 
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was  injured;  Hari  t.  Basset,  T.  Jones,  156,  which  was  for  pre* 

venting  the  plaintiff  from  going  to  his  bam,  the  principle  of 

which  wonld  equally  apply  here  where  access  to  the  plaintiff's 

wharf  was  obetmcted;  Iveson  ▼.  Moore,  1  Ld.  Baym.  486;  S.  0.» 

12  Mod.  263,  a  case  of  damages  caused  by  the  obstruction  of 

the  passage  to  the  plaintiffs  collieiy;  Bose  v.  Miles,  4  Man.  & 

Bel.  101,  where  there  was  an  obstruction  of  a  navigable  stream, 

so  that  the  plaintiff  could  not  pass  with  his  boat  and  goods, 

whereby  he  was  held  to  have  suffered  particular  damage;  Hughes 

V.  Hdaer,  1  Binn.  463  [2  Am.  Dec.  459],  where  the  plaintiff 

had  judgment  for  an  obstruction  of  a  stream  by  a  dam  pre* 

venting  his  floating  a  raft  of  timber  to  market.    The  honorable 

senator,  however,  stated  that  he  was  unable  to  appreciate  the 

distinction  taken  in  the  court  below,  as  to  the  case  last  cited,  t 

that  the  plaintiff  could  not  have  recovered  if  the  injury  jxbd'. 

arisen  from  his  having  been  prevented  from  tal^ji^^'a7aft*'tb 

market  which  he  intended  to  take,  but  did  not  on.  account  of 

•     •  •  • 

the  dam,  because  such  injury  would  h^vG/b^en  yet  *'  contempla- 
tion *'  merely.  To  support  the  geuer^  p^^^P^®  ^^^  <^  action 
on  the  case  lies  for  loss  or  damage  QcbaiBioned  by  the  wrongful 
act  of  another,  as  by  .orating  ^  continuing  a  nuisance,  he 
referred  to  1  Com.  Dig.  27:2,  and  Bigelow's  Dig.  440. 

The  judgment  of  the  supreme  court  was  affirmed  by  the  fol- 
lowing vote: 

For  affirmance:  The  Ohancsllob  and  Senators  E.  B.  Allen, 
BsBnx>K,  Ehos,  Haoxb,  Hubbabd,  Matheb,  Matnabd,  McLsan, 
OuvBB,  Bexfosd,  Smech,  Stebbims,  and  Watbbkaii. 

For  reversal:  Senators  S.  Allen,  Bouohton,  MoMabtin,  Sam« 
BOBV,  SoBXHGK,  YisLB,  and  Wabbbn. 


Kavdoablb  Bomamh,  Law  Eelatino  to. — See  Arnold  v.  Mundy^  10  Am. 
Dec  356^  and  note;  and  Bogen  v.  Jone»,  10  Id.  493»  and  note.  The  dootrine 
of  the  foKcgoing  daciaian,  that  a  riparian  proprietor  has  no  ownership  of  the 
land  under  navigable  waters^  below  high  water  mark,  and  is  not  damnified 
bj  obaimetiona  placed  therein  by  the  state,  is  approved  in  OmUd  v.  Hudson 
tie.  B.  B.  Co.,  6  K.  Y.  539,  et  $eq.:  Furman  v.  Mayor  etc,  qf  New  Fork,  10 
U.  500;  KoU  V.  Thayer,  2  Bos.  25.  The  principal  case  is  also  relied  on  as 
anthority  for  the  position  that  an  injury  to  navigation  is  a  pablio  nnisanoe, 
for  wbkAk  an  indiotment  will  lie,  in  PeopU  v.  Mayor  etc,  qf  Kew  York,  10 
How.  Pr.  200. 

Ikat  the  PaorxB  have  Suogqdbded  to  all  the  Euro's  Bights,  see 
People  V.  Herkimer,  15  Adl  Deo.  370,  and  note;  see,  also,  Oould  v.  Hudson 
€te»  B,  R.  Co.,  6  K.  T.  530,  approving  the  principal  case  on  this  point  In 
People  V.  JTerr,  37  Barb.  406,  Laneing  v.  Smith  is  referred  to  in  the  opinion  of 
Wdles,  J.,  as  authority  for  the  position  that  the  legislature  of  the  state  has 
ealindted  power  over  pnbiio  highways  to  obstmct,  alter,  or  grant  exclnw've 
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privileges  therein  without  making  ofmpenaation  to  individuals  for  any  indi- 
rect injury.  But  in  Wager  v.  Troy  etc.  B,  B,  Co,,  25  N.  Y.  526,  the  majority 
of  the  court  held  that  laying  a  railroad  in  a  street  was  in  fact  a  new  easement 
and  that  compensation  must  be  made.  Sutherland,  J.,  however,  dissented, 
and,  citing  the  principal  case,  maintained  that  according  to  the  doctrine 
established  in  it,  a  railroad  company,  thus  laying  its  road  in  a  public  street, 
was  not  liable  to  make  compensation  to  property  owners,  unless  the  legia- 
lature  so  provided.  The  doctrine  of  LanHng  v.  Smith,  that  a  grant  of  a 
franchise  by  the  state  will  not  preclude  it  from  making  improvements  of  » 
public  nature  for  the  benefit  of  commerce,  as  by  granting  other  franchisee, 
is  referred  to  with  approval  in  TJiompson  v.  New  York  etc.  B,  B,  Co.,  3 
8andf.  Ch.  662;  MaUer  of  Hamilton  Avenue,  14  Barb.  413. 

CoiocoN  NuiSAirGE,  BsKBDiES  IN  Gass  OF. — The  principal  case  is  cited  to 
the  point  that  no  private  action  for  a  public  nuisance  is  maintainable,  unleaa 
plaintiff  has  suffered  some  specific  injury,  different  from  that  of  the  publio 
at  large,  in  Dougherty  v.  Bunting,  1  Sandl  2;  Fire  Department  v.  ffarrieoUf 
ji  Hilt  460;  S.  C,  17  How.  Fr.  276;  0  Abb.  Pr.  4.  The  case*  is  r^erred  to 
fdbQ'%1  an  authority  for  the  further  principle  that  every  individual  who  re- 
*oeiv4A  aibtual,  specific  damage  from  such  a  nuisance,  may  bring  a  separate 
aotioAfbv  Ms  o^im^  injury,  although  there  may  be  others  who  have  sufifored 
similar  infwty^m  jSTUkr  v.  Hall,  9  Wend.  316;  Meyers  v.  MaUsolm,  6  Hill, 
296;  First  BapUk.  Ch^rch^r^  Schenectady  etc,  B.  B.  Co.,  5  Barb.  83;  but  not 
where  the  injury  is*  merely  obssequential:  First  Baptist  Church  v.  Utiea  etc. 
B.  B.  Co.,  6  Barb.  316.  in  *^eKefijC  v.  See,  4  Bob.  (N.  T.)  469,  the  opinion 
of  the  chancellor,  in  Lansing  v.  'Siniffi,  Is  referred  to  as  denying  the  doctrine 
that  in  a  case  of  oonmion  nuisance  the  only.rsiDe4y  is  1^  indictment  or  joint 
aotion. 
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[4  Wsansu*,  118.1 

LoiLOUB  PuELnunoK,  What  is. — ^To  represent  in  a  publio  jonmal  that  a 
publio  o£Soer  was  in  a  beastly  state  of  intoxication  when  in  the  diaefaai^ 
of  his  duties,  and  an  object  of  loathing  and  disgust,  blind  with  paasion 
and  rum,  etc.,  is  libelous. 

EuMFLART  Damages  ought  to  bs  Awabded  in  an  action  for  libel  when  it 
appears  that  the  defendants,  falsely  and  without  circumstances  of  miti- 
gation, published  that  the  plaintiff  while  presiding  over  the  senate,  wae 
in  a  beastly  state  of  intoxication,  and  was  guilty  of  outraging  all  order, 
decency,  and  decorum,  by  attempting  to  address  that  body  while  in  that 
oondition. 

LnsL — ^Actual  Malicb  ok  Ill-will  on  the  part  of  a  publisher  is  not  essen- 
tial to  make  him  responsible  for  a  libeL  In  ordinary  oases  of  slander, 
the  term  "  maliciouidy  "  means  intentionally  apd  wrongfully,  without  any 
legal  ground  or  excuse. 

Malicx  is  an  iMPUGATioir  of  law  from  the  false  and  injurious  nature  of  the 
charge. 

A  DsoLAKATioir  in  Slander  ok  Libel  need  not  ordinarily  allege  that  the 
words  were  spoken  or  published  malicionsly;  it  is  sufficient  to  state  that 
they  were  false  and  injurious. 
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PuvnaaxD  CoiacniiKUTXOHB  being  pHimafaeU  ezenaable,  the  phintiff»  in- 
ofder  to  reoorer  iherafor,  must  show  actual  malice  on  the  part  of  the  de- 
fendant^ who  will  be  held  reeponBible  if  he  knew  the  falsity  of  hiaohaige, 
and  nttared  it  to  gratify  his  ill-will  toward  the  pUuntifll 

Bbukv  or  THX  Tritth  of  a  LiBXLons  Chabob  does  not  justify  its  publica- 
tkn*  if  it  is  false  and  in jnrioos,  and  is  not  commnnicated  to  another  as  a 
privileged  comnranication. 

A  PuBUCATioK  GoNCEBNiKO  A  Oasdidatb  FOB  Offiob  is  not  privileged. 

Bditobs  kat  Publish  what  thxt  Fleasb  in  relation  to  the  character  and 
qnalificadaos  of  candidates^  but  sie  responsible  for  the  tmth  of  all  they 
aopoblish. 

Xbm  Qbhkbal  Cha&acteb  of  Plaintiff  may  be  proved  by  defendants  sued 
for  a  libel,  for  the  purpose  of  showing  the  injury  probably  sostained 
from  the  false  publication. 

VlJXi*  CoMPXiiaATioir  nr  Damagxs,  wifhont  any  reference  to  the  actnat 
maUce  or  ill-will  of  the  defendants,  oaght  to  be  awarded  to  a  plw^^tiif 
who  has  been  injured  in  character  or  feelings  by  an  nnaafhoriaed  Ubeloos 
pablication. 

Svii>ucB  OF  AcTTTAL  Mauob  ob  Imfbofxb  McTiviES  towaxds  the  person 
libeled  may  be  received  to  increase  the  damages  and  indnce  the  jury  to 
award  smart  money;  and  the  defendants  may,  in  rebuttal,  show  the  facts 
and  circamstances  which  induced  them  to  believe  the  charge  when  they 
published  itw 
A  PlSA  that  thb  Libelous  Pubugation  is  Tbub  constitutes  a  complete 
defense,  if  proved;  but  it  Ib  a  deliberate  reassertion  of  the  original 
duurge,  and  estops  the  defendant  from  showing  that  it  was  published 
under  a  mistake. 

EsBOB  from  the  snpreme  court.  King  and  Yerplank,  editors 
of  a  newspaper  known  as  the  New  Tork  American,  had  caused 
to  be  printed  and  published  therein  the  following  article  con- 
cerning the  lieutenant-goyemor  of  the  state: 

''Lieatenani-goyemor  Boot. — ^It  has  been  denied,  we  under- 
stand, by  the  Argus,  etc.,  in  answer  to  some  strictures  on  the 
subject  in  an  Albany  paper,  that  on  the  afternoon  of  lus  famous 
decision  of  order  Mr.  Boot  was  intoxicated;  and  the  charge  is 
treated  as  calumnious/'  etc. 

**  The  facts  are  shortly  these:  We  speak  only  what  we  saw; 
and  as  it  is  a  matter  of  some  public  concern  that  the  presiding 
officer  of  our  senate  should  not  continue  to  be  what  Mr.  Boot 
is,  we  speak  without  hesitation  or  reserve. 

**  The  house  of  assembly  having  sent  to  the  senate  the  reso- 
lution declaring  the  expediency  of  passing,  at  the  then  session, 
an  electoral  law,  it  was  anticipated  that  some  interesting  pro- 
ceedings would,  in  consequence,  be  had  in  that  body.  Accord- 
ingly, when  it  met  at  five  o'clock  in  the  afternoon,  to  which 
hour  it  had  in  the  forenoon,  previously  to  the  passage  of  the 
resolution  in  the  assembly,  adjourned,  a  great  concourse  of 


104  King  v.  Boot.  [New  York, 

citizens  and  of  strangexB  from  all  parts  of  our  eountiy  crowded 
its  floor,  lobbies,  and  galleiy.  When  the  lieutenant-goveriior, 
at  the  hoar  named,  advanced  through  the  center  of  the  apart- 
ment toward  his  chair,  there  was  in  his  appearance,  manner, 
and  walk,  something  that  excited  every  one's  obsenration.  He 
reached  his  station,  howeyer,  and  calling  the  members  to  order, 
informed  them  that  there  was  a  message  from  the  assembly, 
which  the  clerk  then  read.  A  dead  silence  ensned.  Lieuten* 
ant-governor  Boot,  holding  on  to  each  arm  of  his  chair,  looked 
round  with  inflamed  face,  with  bloodshot  eyes,  and  half-open 
mouth,  and  with  an  expression  altogether  so  stolid  and 
drunken,  as  in  any  other  situation,  and  under  other  circum- 
stances, could  not  have  failed  to  excite  the  derision  of  all 
present. 

"He  was  evidently  expecting  some  motion  previously  con* 
certed,  probably  in  order  to  enable  him  to  pour  forth  his  dia- 
tribe, with  which  he  was  laboring;  but  none  such  was  made,  and 
he,  therefore,  was  compelled  to  remark:  *  The  chair  has  no  ob- 
servations to  offer,  unless  some  motion  be  proposed.'  There- 
upon it  was  moved  by  Mr.  Burt,  we  believe,  at  any  rate  by  some 
one  opposed  to  the  faction,  'That  the  senate  concur  in  the 
resolution  sent  from  the  assembly.' 

**  This  furnished  the  spark  to  the  combustibles  smoldering 
in  the  breast  of  the  lieutenant-governor;  instantly  he  essayed 
to  rise,  and  by  the  all-important  aid  of  the  arms  of  his  chair, 
and  his  desk  in  front,  he  did  rise,  and  stood  for  a  moment,  as  if 
in  preparation,  silent  before  several  hundreds  of  his  fellow- 
citizens,  an  object,  from  his  appearance  and  manner,  we  will 
venture  to  say,  of  loathing  and  disgust  to  every  unprejudiced 
man  among  them;  unwashed,  unshaven,  haggard,  the  tobacco 
juice  trickling  from  the  corners  of  his  mouth  to  be  wiped  away 
by  his  coat-sleeve;  with  unsteady  footing,  this  second  officer  of 
the  great  state  of  New  York  commenced  his  address  to  the 
senate.  It  is  known  that  the  presiding  officer  of  this  body  has 
no  other  than  a  casting  vote,  and  no  right  at  all  to  speak.  He 
may,  however,  assign  reasons  for  any  decision  he  makes;  and 
under  this  shallow  pretext,  Mr.  Boot  uttered  a  long  and  labored 
vindication,  not  only  of  the  course  he  was  about  to  take  in  de- 
claring the  motion  for  concurrrence  out  of  order,  but  of  the 
whole  course  of  proceedings  of  the  senate;  and  then  launched 
forth  into  a  regular  philippic  against  the  governor  and  assembly, 
whom  he  charged  with  vying  with  each  other  in  the  race  of  pox>- 
ularity.     It  was  the  harangue  of  an  intemperatie  demagogue, 
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blind  witb  passion  and  ram.  As  such,  it  was  heard  by  all  im- 
partial men;  and  our  only  astonishment  was,  that  the  respect- 
able members  of  the  senate  could  sit  still,  and  permit  their 
presiding  officer  thus  to  disgrace  himself  and  them.  He  should 
baTe  been  called  to  order  and  compelled  to  sit  down.  He  was 
doing  what  he  had  no  more  right  to  do  than  any  groveling  sot 
from  the  public  kennel.  He  was  out  of  order  in  presuming  to 
•ddress  the  senate  at  all;  but  to  address  them  in  his  then  state, 
anJ  in  the  terms  he  did,  was  outraging  all  order,  decency,  and 
forbearance.'' 

Plea,  the  general  issue,  with  a  notice  annexed,  that  the  de- 
fendants would  at  the  trial  introduce  to  prove  in  detail  the  truth 
of  the  matters  charged  in  the  alleged  libelous  publication.  At 
the  trial,  the  publication  of  the  alleged  libel  was  admitted,  to- 
gether with  the  fact  that  it  was  written  by  the  defendant  King. 
At  the  trial,  a  number  of  witnesses  were  examined  on  both  sides 
as  to  the  plaintiff's  appearance,  manner,  and  conduct  at  the  time 
refeired  to  in  the  publication.  One  of  the  plaintiff's  witnesses 
was  asked  on  cross-examination  as  to  his  experience  of  the 
plaintiff's  general  habits  with  respect  to  temperance,  and  also  as 
to  how  often  he  had  seen  the  plaintiff  intoxicated,  and  to  what 
degree;  bat  the  questions,  being  objected  to»  were  rejected  by 
the  judge,  who  decided  that  evidence  of  the  plaintiff's  general 
habit  was  inadmissible,  to  which  the  defendants  excepted. 
The  defendants  further  prayed  the  judge  to  charge  the  jury,  in 
Bobetance,  that  considering  the  defendants'  occupation,  and  the 
plaintiff's  official  position,  together  with  the  circamstances  of 
tiie  case,  the  pablication  was  justifiable,  and  for  good  motives, 
and  that  the  evidence  showed  that  there  was  a  current  belief  at 
Albany,  at  the  time  of  the  occurrence,  that  the  defendants' 
strictoreB  were  justified;  that  the  presumption  of  malice  was 
taken  away  by  the  defendants'  belief  of  the  truth  of  the  charge, 
even  if  the  joxy  should  find  it  false,  so  that  only  nominal  dam- 
ages conld  be  recovered,  and  also  that  the  plaintiff's  general 
ehaiBoter  for  intemperance  was  such,  that  he  had  sustained  no 
injnry  from  the  pablication,  and  could  recover  only  nominal 
damages. 

The  jodge  charged  the  jury  at  considerable  length,  but  it  is 
deemed  necessary  to  insert  here  only  those  portions  of  the 
charge  to  which  the  defendants  excepted,  which  were  as  follows: 
That  *'  malice  in  making  the  publication  need  not  be  proved; 
it  will  be  implied  if  the  charge  is  false;"  that  as  the  defendants 
bad  pat  it  on  record  and  met  the  action  upon  the  issue  that  all 
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that  they  had  asserted  of  the  plaintiff  was  trne,  in  consideiing  this 
branch  of  the  case,  their  motive  was  to  be  laid  entirely  oat  of 
▼iew;  that  if  the  defendants  were  induced  to  make  the  charges 
solely  by  personal  and  political  resentment,  they  must  never- 
theless be  acquitted  of  all  liability  in  this  action  if  they  had 
shown  the  charges  to  be  true;  and  *'  if  good  motives  and  justi* 
fiable  ends  must  be  shown,  they  might  well  be  implied  from 
the  establishment  of  the  truth  of  a  charge,  for  the  like  reason 
that  malice  is  inferred  from  its  falsity;"  that  the  defendants 
having  undertaken  to  justify  the  libel,  must  prove  its  truth 
affirmatively  and  clearly,  and  that  it  would  not  be  sufficient  for 
them  to  raise  a  doubt  whether  it  might  not  be  true,  *'  but  the 
fact  must  be  established  with  that  degree  of  certainly  always 
required  to  justify  a  verdict  giving  to  a  party  any  matter  de- 
manded by  him;"  that  all  that  was  libelous  in  the  publication 
must  be  justified,  and  that  it  would  not  be  a  sufficient  justifica- 
tion to  prove  part  of  it  true,  but  they  must  make  their  proof  as 
broad  as  their  charges;"  that  it  was  not  required  in  this  case  to  de- 
fine with  precise  discrimination  what  was  to  be  understood  by  a 
state  of  drunkenness  or  intoxication,  but  that  the  plaintiff's  sit- 
uation must  be  taken  as  stated  and  specified  by  the  defendants, 
with  great  particularity,  in  their  libel,  and  thut  whatever  that 
state  or  situation  might  be  termed,  such  as  they  described  it, 
they  must  satisfy  the  juiy  that  it  in  truth  was  at  that  time;  that 
with  respect  to  their  justification,  the  defendants,  as  editors  of 
a  newspaper,  had  no  privilege  not  common  to  every  cor-« 
respondent  of  their  paper,  and  every  other  individual  in  tho 
community,  but  that  whenever  they,  as  editors,  assumed  the 
privilege  of  denouncing  individual  character,  they  did  it  under 
eveiy  responsibility  that  would  attach  to  citizens  in  any 
other  capacity,  their  privilege  being  simply  to  publish  the 
truth,  and  nothing  more;  that  if  the  defendants  had  only  pub- 
lished the  truth,  they  had  an  unquestionable  right  to  do  it,  and 
must  be  acquitted,  but  if  the  plaintiff  had  been  falsely  libeled, 
he  was  entitled  to  a  verdict;  that  the  defendants,  in  mitigation 
of  damages,  were  entiUed  to  show  that  the  plaintiff  had  a  gen- 
eral reputation  equivalent  to  what  they  had  changed  upon  him; 
and  unless  their  proof  amounted  to  that,  it  could  be  of  no  avail 
to  them,  and  that  they  could  not  ''give  evidence  of  general 
character  in  respect  to  temperance,  in  mitigation  of  dam- 
ages, unless  such  general  character"  was  "  of  the  same  quality 
and  degree  charged  in  the  libel;"  that  the  juiy,  before  giving  any 
weight  to  such  proof,  should  see  that  it  clearly  bore  out  the  spe* 
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cific  cbai^y  for  it  could  not  be  resorted  to  in  diminution  of  the 
injniyy  unless  it  came  ap  to  the  offense  imputed;  that  as  to  the 
eridenoe  concerning  the  reports  current  in  Albany  at  the  time, 
it  must  plainly  appear  that  the  defendants  had  asserted  "noth- 
ing more  than  was  then  matter  of  common  report  in  Albany 
respecting  the  plaintiff's  condition  and  conduct  in  the  senate 
chamber;  that  it  must  appear  not  only  that  such  common  re* 
port  preTailed,  but  that  the  defendants  were  influenced  by  it  to 
make  the  publication,  though,  in  the  absence  of  testimony  to 
the  contrary,  the  law  would  presume  that  if  such  common  re- 
port and  general  belief  existed,  they  were  the  probable  cause  of 
the  publication;  but  that  if  the  plaintiff  had  succeeded  in 
clearly  satisfying  the  jury  that  the  defendants  acted  under  no 
soch  influence,  and  had  proved  that  they  rested  the  charges 
upon  their  own  assertions,  without  any  reference  to  or  knowl- 
edge of  such  general  belief,  then  the  existence  in  fact  of  the 
common  repute  would  afford  no  mitigation  in  their  behalf;  and 
that  there  was  no  foundation  in  reason  or  law  for  the  argument 
advanced  by  the  defendants  that  the  plaintiff  was  a  public  man 
and  in  a  public  station;  that  his  character  and  conduct  constituted 
a  matter  of  general  concern,  and  the  defendants'  employment 
as  journalists  imposed  on  them  the  duty  of  giving  circulation 
to  all  matters  of  general  interest,  and  if  they  had  thereby  in- 
jured the  plaintiff,  the  offense  ought  to  be  more  lenientiy  dealt 
with  on  that  account. 

The  jniy,  after  being  out  all  night,  returned  and  requested 
further  instructioos  as  to  the  proof  of  general  character  that 
might  be  received  in  mitigation  of  damages,  whereupon  the 
judge  said,  ''that  the  defendants  may  not  give  evidence  of 
general  character  as  to  temperance  in  mitigation,  unless  of  the 
same  quality  and  degree  charged  in  the  libel;"  to  which  the 
defendants  excepted.  Verdict  for  the  plaintiff  for  one  thou- 
sand four  hundred  dollars  damages  and  six  cents  costs.  A 
new  trial  was  refused,  and  judgment  was  entered  on  the  ver- 
dict, which  the  defendants  brought  this  writ  of  error  to  reverse. 

c/L  Blunt  and  J.  Duer,  for  the  plaintiffs  in  error. 

B.  F.  BuUer  and  J.  Sudam,  for  the  defendant  in  error. 

The  Chahcellob.  There  is  no  doubt  in  this  case  that  the 
publication  complained  of  is  libelous.  It  represented  the 
Ueutenant-govemor  of  the  state  as  being  in  a  state  of  beastly 
mtozication  while  in  the  discharge  of  his  official  duties  in  the 
senate,  an  object  of  loathing  and  disgust,  blind  with  passion 
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and  with  mm.  He  is  chained  with  oatragixig  all  order,  decency, 
and  forbearance  by  attempting  to  address  the  senate  m  that 
situation,  and  when  he  had  no  more  right  to  do  it  than  an  j 
groveling  sot  from  the  public  kennel.  These  charges  were  made 
by  the  editors  of  a  public  paper  of  extensive  circulation,  as 
facts  within  their  own  knowledge,  and  which  had  passed  under 
their  personal  observation.  If  the  charges  were  true,  the 
lieutenant-governor  was  not  only  unfit  for  the  station  be  oc- 
cupied, but  utterly  unworthy  of  admission  into  the  society  of 
respectable  people.  And  if  the  statement  was  false,  the  case 
called  for  exemplary  damages,  unless  there  were  strong  circum- 
stances in  mitigation.  The  jury  pronounced  the  publication 
untrue,  and  awarded  one  thousand  four  hundred  dollars  dam- 
ages to  the  plaintiff.  They  were  the  constitutional  tribunal  to 
decide  on  the  truth  of  the  charges  and  to  settle  the  amount  of 
damages.  And  if  no  rule  of  law  has  been  violated,  this  court  has 
no  right  to  interfere  as  to  either  of  those  questions. 

Several  objections  are  raised  to  the  charge  of  the  circuit 
judge;  and  as  one  of  these  goes  to  the  whole  ground  of  the 
action,  that  will  be  first  considered.  The  counsel  for  the  de- 
fendants requested  the  judge  to  chaige  the  jury  *'  that  the  be- 
lief of  the  defendants  in  the  truth  of  the  charge  was  proved, 
and  did  away  the  presumption  of  malice.''  The  judge  did  not 
so  charge,  but,  on  the  contrary,  he  told  the  jury  that  malice  in 
making  the  publication  need  not  be  proved;  that  it  was  to  be 
implied  if  the  charge  was  false.  If  all  that  the  defendants  had 
asserted  of  the  plaintiff  was  true,  it  was  a  perfect  answer  and 
bar  to  the  suit;  and  that,  in  considering  this  branch  of  the 
case,  the  motives  of  the  defendants  were  to  be  laid  entirely  out 
of  view.  After  reviewing  the  testimony  on  the  question  as  to 
the  truth  or  falsity  of  the  charge,  the  judge  concluded  his  re- 
marks on  that  part  of  the  case  by  saying:  '*  If  the  defendants 
have  only  published  the  truth,  they  had  an  unquestionable 
right  to  do  that,  and  they  must  be  acquitted.  If  the  plainti£E 
has  been  falsely  libeled,  he  is  entitled  to  a  verdict."  I  can  see 
nothing  in  the  charge  of  the  judge  on  this  part  of  the  case  of 
which  the  editors  of  the  American  can  justly  complain.  They 
suppose  the  proof  was  sufficient  to  satisfy  the  jury  of  their  be- 
lief of  the  facts  as  stated  in  the  libel.  But  as  the  editors  stated 
the  misconduct  of  the  plaintiff  as  a  fact  within  their  own  per- 
sonal knowledge,  if  the  jury  were  satisfied  the  charge  was  false, 
what  legal  evidence  had  they  to  suppose  the  defendants  be- 
lieved otherwise  ? 
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It  is  finpposed  by  the  counsel  of  the  defendants  that  an  editor 
of  a  public  paper  may  pablish  what  he  pleases  of  candidates 
for  public  office  with  impunity,  provided  he  satisfies  the  jury 
he  beliered  it  was  true;  or  that  he  had  no  ill-will  against  the 
person  injured.  It  is  said  in  some  of  our  law  books  tbat  in 
actions  for  libels,  or  for  verbal  slander,  malice  is  the  gist  of  the 
action.  Bat  certainly  this  does  not  mean  malice  or  ill-will 
towards  the  individual,  in  the  ordinary  sense  of  the  term.  If 
such  were  the  case,  an  action  would  not  lie  against  the  pro* 
prietor  of  a  paper  for  a  libel  published  in  bis  absence,  or  with- 
out his  knowledge.  In  Andrea  v.  Wells,  7  Johns.  260  [5  Am. 
Dee.  267],  the  supreme  court  of  this  state  decided  that  an  ac- 
tion would  lie  in  such  a  case;  and  such  is  the  settled  law.  In 
ordinary  cases  of  slander  the  term  '*  maliciously''  means  inten- 
tionally and  wrongfully,  without  any  legal  ground  or  excuse. 
Malice  is  an  implication  of  law  from  the  false  and  injurious 
nature  of  the  charge.  In  this  respect  it  is  entirely  different 
from  actual  malice  or  ill-will  towards  the  individual,  which  is 
frequently  given  in  evidence  for  the  purpose  of  increasing  the 
damages. 

In  ordinary  cases  of  slander  or  libel,  it  is  not  necessary  to  al- 
lege in  the  declaration  that  the  words  were  spoken,  or  the  charge 
published,  maliciously.  It  is  sufficient  to  aver  that  it  was  falsely 
and  injuriously  done.  Per  Bayley,  J.,  6  Dow.  &  B.  303;  Anon., 
F.  Moore,  459;  Style,  892;  D'An.  Abr.  166;  Mercer  v.  Sparkes, 
Owens,  51;  S.  C,  Noyes,  85.  But  there  are  certain  privi- 
leged communications  which  are  prima  facie  excusable,  from 
the  cause  or  occasion  of  the  speaking  or  writing.  These 
are  not  in  law  considered  slanderous  or  libelous,  although  the 
party  has  not  the  means  of  proving  the  truth  of  the  allegations 
made,  or  should  afterwards  discover  he  was  under  a  mistake. 
In  such  cases  the  communication  is  lawful,  and  there  can  be  no 
legal  implication  of  malice.  An  action  will  sometimes  lie  even 
in  the  case  of  a  privileged  communication,  if  the  person,  know- 
ing the  charge  to  be  false,  adopts  that  method  of  gratifying  his 
personal  ill-will  against  the  object  of  his  malice.  But  in  eveiy 
such  case  the  plaintiff  must  show  actual  malice  before  he  can 
recover.  And  that  is  a  question  of  fact  for  the  determination  of 
ajury:  Grayr.  FenOand,  2  Serg.  &B.  23;  S.  0.,  4  Id.  420;  Bun- 
Urn  T.  WoHey,  4  Bibb,  88;  Law  v.  Scotl,  5  H.  &.  J.  488. 

In  Duncan  v.  ThwaiUea,  5  Dow.  &  B.  462,  Bajley,  J.,  says: 
*'If  an  action  is  brought  against  a  man  for  calling  another  a 
Qiief •  would  it  be  a  good  defense  to  such  action  for  the  defend- 
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ant  to  BAj,  I  really  believed  him  to  be  a  thief  at  the  time  I 
so;  and  though  I  admit  that  what  I  said  was  calculated  to  in- 
jure his  character,  yet  I  really  acted  most  conscientiously,  un- 
der a  full  belief  that  what  I  said  was  true.  Does  the  negative 
of  malice  destroy  the  right  of  action  where  an  injury  results  ? 
The  mischievous  effect  to  the  party  complaining  may  be  just  aa 
great  as  if  it  was  intentional.  It  must  not  be  assumed  that  the 
absence  of  a  malicious  intention  would  be  an  answer  to  the  a<^ 
tion."  And  C.  J.  Abbott,  in  delivering  the  opinion  of  the  court 
in  the  same  case,  lays  it  down  as  a  general  rule  that  eveiy  act 
unlawful  in  itself  and  injurious  to  another  is  to  be  considered, 
in  law,,  to  be  done  malo  animo  towards  the  person  injured;  and 
that  is  all  that  is  meant  by  a  charge  of  malioe  in  a  declaration 
of  this  sort,  which  is  introduced  rather  to  exclude  the  sup- 
position that  the  publication  was  made  on  some  innocent  occa- 
sion than  for  any  other  purpose. 

In  Bromage  it  Snead  v.  Frosser,  6  Dow.  &  B.  296,  the  court 
set  aside  a  verdict  because  the  judge  had  submitted  the  question 
of  malice  to  the  jury,  in  a  case  where  the  communication  was 
not  privileged,  and  the  truth  of  the  charge  was  not  proved. 
My  own  opinion  of  the  law  on  this  subject,  and  the  distinction 
between  ordinary  slander  and  privileged  communications,  ia 
there  so  fully  and  correctly  stated,  that  it  would  be  but  a  waste 
of  time  to  state  that  opinion  at  length.  In  ordinary  slander 
the  question  of  malice  is  never  submitted  to  the  jury,  except  in 
relation  to  the  amount  of  damages.  In  privileged  communi- 
cations the  defendant  is  entitled  to  a  verdict  unless  there  ia  evi- 
dence of  actual  malice. 

The  difficulty  which  existed  in  England,  previous  to  Mr.  Fox's 
libel  act,  was,  that  in  criminal  prosecutions  the  defendant  waa 
not  permitted  to  give  the  truth  in  evidence;  and  yet  the  jury 
were  required  to  imply  malice.  But  in  civil  oases  the  defendant 
was  permitted  to  give  the  truth  in  evidence  as  a  full  justification. 
Such  was  declared  to  be  the  law  by  the  judges  at  the  time  that 
bill  was  under  discussion  in  parliament;  and  there  has  never 
been  any  alteration  of  the  law  in  England  on  this  subject,  in 
civil  suits.    The  truth  is  there  a  full  justification. 

It  is,  however,  insisted  that  this  libel  was  a  privileged  oom- 
munication.  If  so,  the  defendants  were  under  no  obligation  to 
prove  the  truth  of  the  charge;  and  the  party  libeled  had  no 
right  to  recover  unless  he  established  malice  in  fact,  or  showed 
that  the  editors  knew  the  charge  to  be  false.  The  effect  of 
such  a  doctrine  would  be  dep?orable.    Instead  of  protecting,  it 
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would  destroy  the  freedom  of  the  press,  if  it  were  understood 
that  an  editor  conld  publish  what  he  pleased  against  candidates 
for  office,  without  being  answerable  for  the  truth  of  such  publi- 
eationfl.  Ho  honest  man  could  afford  to  be  an  editor;  and  no 
man,  who  had  any  character  to  lose,  would  be  a  candidate  for 
office  under  such  a  construction  of  the  law  of  libel.  The  only 
safe  rule  to  adopt  in  such  cases,  is  to  permit  editors  to  publish 
what  they  pleased  in  relation  to  the  character  and  qualifications 
of  candidates  for  office,  but  holding  them  responsible  for  the 
truth  of  what  they  publish. 

If  the  plaintiff  has  been  injured  in  his  character  or  his  feel- 
ings, by  an  unauthorized  publication,  it  is  the  duty  of  the  jury 
to  award  him  a  full  compensation  in  damages,  without  refer- 
ence to  any  particular  ill-will  which  might  have  been  enter- 
tained against  him  by  the  defendants.  For  the  purpose  of 
ascertaining  what  injury  the  plaintiff  has  probably  sustained  by 
the  false  accusation,  the  defendant  may,  in  all  cases,  go  into 
evidence  of  the  general  character  of  the  plaintiff.  In  ordinary 
cases,  a  man  whose  character  was  previously  bad  would  not  be 
entitled  to  the  same  compensation  in  damages  as  one  who  had 
always  sustained  a  fair  and  unimpeachable  reputation.  Bat  if 
the  plaintiff's  character  had  already  been  tarnished,  and  the 
jury  were  satisfied  he  was,  at  the  time  of  the  slander,  endeavor- 
ing, by  a  course  of  good  conduct,  to  retrieve  his  former  charac- 
ter, that  might  be  a  reason  for  giving  heavier  damages  against 
those  whose  slanderous  reports  might  defeat  such  a  laudable 
attempt  on  his  part. 

There  is  another  view  of  this  subject  in  which  the  question  of 
actual  malice  becomes  important  with  regard  to  the  amount  of 
damages.  The  jury  may  not  only  give  such  damages  as  they 
think  necessary  to  compensate  the  plaintiff  for  his  actual  injury, 
but  they  may  also  give  damages  by  way  of  punishment  to  the 
defendants.  This  is  usually  denominated  exemplary  damages, 
or  smart  money.  The  plaintiff  is,  therefore,  at  liberty  to  give 
evidence  of  actual  malice  and  vindictive  motives,  on  the  part  of 
the  defendants,  to  increase  the  damages.  On  the  other  hand, 
the  defendant  may  rebut  all  presumption  of  actual  malice,  by 
showing  facts  and  circumstaoces  which  induced  him  to  suppose 
the  charge  was  true  at  the  time  he  made  it,  although  it  after- 
wards turns  out  to  be  false.  The  object  of  this  kind  of  testi- 
mony is  not  to  create  a  suspicion  in  the  mind  of  the  jury  that 
the  charge  is  true,  but  to  show  them  that  the  defendant  was  not 
actuated  by  malicious  motives.   Hence,  no  evidence  of  this  kind 
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can  be  given  except  such  as  actually  "was,  or  may  fairly  be  pre 
sumed  to  have  been  known  to  the  defendant  at  the  time  he 
made  the  charge. 

If  the  charge  is  true,  the  defendant  has  another  remedy  by 
pleading  the  tmth  in  bar  of  the  action,  which  will  be  a  com- 
plete defense;  but  if  he  sets  up  such  defense  which  turns  out 
to  be  untrue,  i(  is  a  deliberate  repetition  of  the  slander  on  the 
records  of  the  iK>urt,  and  it  is  then  too  late  for  him  to  aUege 
that  the  original  charge  was  made  under  a  mistake.  The  jury 
are  then  to  pass  on  the  truth  of  the  charge,  and  it  would  be  de- 
structive to  the  rights  of  the  plaintiff  to  permit  such  evidence 
to  go  to  them  in  connection  with  the  justification.  When  the 
defendant  goes  to  trial  on  the  general  issue  only,  such  testi* 
xnony  may  safely  be  admitted,  as  it  only  goes  to  reduce  the 
damages  by  rebutting  all  presumption  of  actual  malice.  The 
ex  parte  statements  of  others,  and  circumstances  of  suspicion 
which  had  been  communicated  to  the  defendant,  would  not  be 
legal  evidence  to  establish  a  justification;  and  if  they  were 
given  in  evidence  in  connection  with  other  testimony  which 
was  legal,  they  would  influence  the  opinion  of  the  jurors,  and 
might  induce  them  to  give  a  verdict  in  favor  of  the  defendant, 
when  they  would  not  have  given  such  verdict  on  the  legal  evi- 
dence of  guilt  alone.  For  this  reason  it  was  long  a  question  of 
doubt  whether  evidence  of  general  bad  character  could  be 
given  in  connection  with  a  justification.  Some  of  the  most  re- 
cent decisions,  both  iu  this  country  and  in  England,  seem  to  be 
in  favor  of  allowing  evidence  of  general  bad  character,  although 
there  is  a  justification.  I  am  disposed  to  defer  to  those  deci- 
sions, but  am  satisfied  the  rights  of  plaintiffs  and  the  safety  of 
those  who  are  accused  of  crime  will  not  allow  the  principle  to 
be  extended. 

The  testimony  rejected  by  the  judge  was  neither  admissible 
&s  evidence  of  general  character  nor  of  particular  facts  which 
had  induced  the  defendants  to  make  the  charge  in  this  case. 
They  state  the  facts  as  within  their  own  personal  knowledge, 
without  reference  to  the  previous  character  of  the  plaintiff,  or 
the  opinions  of  any  person;  and  the  judge  correctly  stated  to 
the  jury  that  the  opinions  of  others  were  of  no  consequence  il 
they  did  not  influence  the  conduct  of  the  defendants. 

The  statement  of  the  judge,  that  the  defendants  may  not 
give  evidence  of  general  character  as  to  temperance,  unless  of 
the  same  quality  or  degree  charged  in  the  libel,  was  fully  ex- 
plained by  him,  so  that  his  meaning  could  not  be  misunder- 
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stood  by  the  jnzy.  The  charge  was  certainly  mnch  more  favor- 
able to  the  defendants  than  the  decision  of  the  supreme  court 
would  have  authorized,  though  I  do  not  mean  to  say  it  was 
more  so  than  the  facts  of  the  case  required. 

In  aggravated  cases  of  slander  it  is  not  only  the  right  but  the 
datj  of  the  judge  to  present  to  the  juiy,  in  plain  and  intelligi- 
ble language,  the  necessity  and  propriety  of  protecting  private 
character  against  unwarranted  calumny  and  abuse.  Judges 
have  at  times  been  permitted  to  use  veiy  strong  language  in 
describing  the  character  of  a  libelous  production.  In  a  case 
before  the  late  chief  justice,  in  speaking  of  the  libel,  he  held 
this  language  to  the  jury:  "  The  declarations  contained  in  this 
pamphlet  evince  extreme  depravity  of  heart  in  the  defendant, 
and  an  utter  disregard  of  every  rule  of  propriety  and  every 
principle  of  honor;  and  altogether  forming  a  tissue  of  expres- 
sions the  most  indecent,  the  most  immoral,  the  most  blasphe- 
mous that  ever  were  conceived  in  the  heart  or  uttered  by  the 
tongue  of  man:"  TrumbuU  v.  Oibbons,  Jud.  Bep.  1.  And  al- 
though fifteen  thousand  dollars  damages  were  given  in  that 
case,  I  believe  the  counsel  did  not  think  of  asking  for  a  new 
trial. 

If  I  do  not  mistake  the  meaning  of  the  circuit  judge  in  the 
case  before  us,  some  of  the  passages  complained  of  in  his  charge 
were  intended  to  protect  the  defendants  against  any  improper 
effects  which  had  been  made  upon  the  minds  of  the  jury  by  an 
appeal  to  their  prejudices.  I  infer  from  the  charge  that  the 
plaintiff's  counsel  had  alluded  to  the  case  of  Judge  Van  Ness, 
or  of  some  other  individual,  and  it  was  in  reference  to  that  the 
judge  told  the  jury  that  the  defendants  were  called  upon  to  answer 
for  a  specifio  injury,  and  if  they  had  cleared  themselves  of  that» 
no  consideration  of  general  expediency  should  induce  the  jury 
to  punish  them  for  offenses  not  charged  against  them  in  that 
action.  If  such  was  the  case,  it  was  perfectly  right  and  proper^ 
and  the  defendants  certainly  have  no  right  to  complain. 

I  can  not  bring  myself  to  the  conclusion  that  any  rule  of  law 
has  been  violated  on  the  trial  of  this  cause;  and  I  think  the 
judgment  of  the  supreme  court  should  be  affirmed  as  of  the 
term  of  this  court  immediately  preceding  the  death  of  Yerplank. 

Mazbkb,  Senator,  delivered  a  dissenting  opinion. 

On  the  final  question  being  put,  shall  the  judgment  of  the 
supreme  court  be  affirmed  or  reversed,  the  members  of  the  court 
ranged  themselves  as  follows: 

Am,  Dbo.  Vol. 
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For  a£Srmance:  The  Changsllob,  Senators  E.  B.  Aixkn,  S. 
Allen,  Eaton,  Haoeb,  Hubbard,  McCabtt,  MoLsan,  Ouyeb, 
BsxFOBD,  Sandtobd,  Schbngs,  Stebbinb,  Thboop,  Todd,  and 
Wabbbn,  16. 

For  reversal:  Senators  Bouobton,  Uatbbb,  Uathabd,  and 
MoMabtik,  4. 

Whereupon  the  judgment  of  the  supreme  court  was  aooord- 
inglj  affirmed,  with  costs. 

LiBBi^  What  is. — ^A  publication  of  the  tnith,  from  good  motives  and  for 
juttifiable  ends,  is  not  a  libel,  even  though  it  reflect  on  the  government:  i?es- 
publico  V.  Dennief  2  Am.  Dec.  402.  As  to  words  constituting  a  libel  in  a  par- 
ticnhur  case:  McCorkle  v.  Binns,  6  Id.  420;  Stow  v.  Convern,  8  Id.  189.  As 
to  a  libel  upon  a  member  of  congress,  see  Tfufnuu  v.  Cromoell,  5  Id.  269. 

Tbuth  as  JnanriGATioK  and  in  Mitioation.  -See,  on  this  point:  Commoif 
weaUh  v.  Clap^  3  Am.  Dec.  212;  ComnunwDeaUh  v.  Morris^  5  Id.  515;  Reming' 
ton  V.  Congdon,  13  Id.  431;  Convmonwealtk  v.  Blatidmg,  15  Id.  214.  In  Uouh 
ard  V.  Thompeon,  21  Wend.  331,  it  was  said,  citing  the  principal  case,  that 
evidence  of  probable  cause  to  believe  the  publication  true,  either  constituted 
a  complete  defense,  or  was  admissible  in  mitigation  of  damages. 

Obnbral  Bad  Gbaracteb  or  PLAnmrr  in  Mitioation.-— As  to  the  admis* 
dbility,  under  the  general  issue,  in  an  action  of  libel  or  slander,  of  evidence  of 
the  general  bad  character  of  the  plaintiff  in  mitigation  of  damages,  see  Doug^ 
lass  V.  Tottsq/,  20  Am.  Dec.  616  and  note.  The  principal  case  is  referred  to 
as  an  authority  of  the  admissibility  of  such  evidence,  in  Hamer  v,  MeFarlin^ 
4  Den.  510,  and  Ayres  v.  Covill,  18  Barb.  263.  In  Sqfford  v.  PeopU,  1  Park. 
Grim.  478,  the  principal  case  is  cited  to  the  point  that  "character  "  genecaDy 
refers  to  reputation  or  common  report. 

Malicious  Intent  Interbed  if  Publication  False. — See,  on  this  pointy 
CommanwealiJi  v.  Blanding,  15  Am.  Dec.  214.  The  rule  of  the  principal  caae, 
that  malice  will  be  implied  if  the  publication  is  false,  and  no  evidence  is  in- 
troduced in  mitigation,  is  approved  in  Hosmer  v.  Loveiand^  19  Bsrb.  116,  and 
Vide  V.  Oray,  10  Abb.  Pr.  6. 

That  Exbmplabt  Dajcaobs  hat  bb  Oivbn  in  case  of  libel,  is  held  oo 
the  authority  of  King  v.  Boot,  ia  Fry  y.  BemuU,  1  Abh.  Pr.  301;  S.  a,  4 
Duer,  259. 

ADMissiBiLnT  or  MmoATiNo  CiBouicsTANGES  wnB  JusnncATioN. — ^la 
Bush  V.  Prosser,  13  Barb.  225,  the  principal  case  is  referred  to  as  an  author- 
ity for  the  pclbition  that,  prior  to  the  change  in  the  statute  on  that  anbjecti 
mitigating  circumstsnoes  were  not  admissible  where  justification  was  attempted 
in  an  action  of  libel  or  slander. 

Law  or  Newspapeb  Libbl. — ^A  valuable  article  on  this  subject  from  the 
pen  of  the  late  editor  of  the  American  Decisions,  Mr.  Pko&tt^  will  be  found 
in  the  North  American  Review  for  August,  1880.  As  to  the  liability  of  the 
proprietor  of  a  newspaper:  Andres  v.  WeUs,  5  Am.  Deo.  267. 
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Arbxass  CkiiJBT  .AnsB  THB  AniBBCAHGi  or  A  JuiKSMBKr  Aim  THB  lanrAva 
or  A  Bxiu'iTiTUJi»  r^goUurly  and  in  aooordanoe  with  the  nsnal  pnotioe  of 
the  ooiirt»  looet  ite  jnrisdiotion  over  the  CMe,  and  can  make  no  fnrthet 
Older  reapecting  itL 

▲  BxMi'iTJTUJfc  IsBiouLABLT  Ibsuxd,  an  order  iiregolarly  obtained,  or  a  Judg« 
meni  misconceived  and  inconrectly  entered  1^  the  clerk,  la  not  the  act 
of  this  courts  and  will  be  superseded.  In  such  a  case  the  prooeedingi 
here^  and  the  jnrisdiotion  of  this  court  oontinaes  as  before. 


Tbd  was  ftD  appeal  from  a  final  decree  in  chancery.  On 
Ibich  16,  1830,  the  cause  was  reg^olarly  set  down  for  hearing, 
bat  eonnsel  not  then  appearing  on  behalf  of  the  appellants,  the 
hearing  was  continaed  until  the  next  day,  at  which  time  the 
decree  of  the  chancellor  was  a£Brmed,  without  argument  for 
want  of  appearance  by  counsel  for  appellant.  On  the  twenty- 
second  of  the  same  month,  the  remittitur  was  filed  in  the  court 
of  chancery  whence  the  appeal  had  been  taken,  and  an  order 
was  there  entered  to  carry  the  decree,  as  affirmed,  into  effect. 
April  7, 1830,  the  chancellor  stayed  the  enrolling  of  the  decree. 
The  oosts  of  the  affirmance  were  noticed  for  taxation  for  April 
8.  Thereafter  a  motion  was  made  to  vacate  the  decree  of  affirm- 
ance, reinstate  the  cause,  and  hear  the  appeal  on  its  merits. 
The  motion  was  supported  by  affidavits  satisfactorily  showing 
that  the  absence  of  the  counsel  for  appellants  had  been  oc« 
casioned  by  illness,  and  was  therefore  excusable. 

J,  mbnadge  and  2>.  B.  Ogden,  for  the  motion.  The  remitti- 
tur iasned  irregularly,  because  the  costs  of  affirmance  were  not 
inserted  therein  as  required  by  rule  nineteen  of  the  court  If  so, 
it  is  of  course  to  reinstate  the  cause:  Waters  y.  Tkam8,  8  Johns. 
666.  At  all  events,  the  default  of  the  appellants  being  excused, 
this  court  has  power  to  supersede  the  remittitur;  and  this  super- 
sedeas, when  issued,  will  nullify  all  the  proceedings  taken  in  the 
court  of  chancery:  Vtcars  v.  Hayden,  Oowp.  841. 

A,  Van  Vechien^  contra.  There  was  no  irregularity  in  issuing 
the  remittitur,  and  where  proceedings  on  an  appeal  are  regularly 
remitted,  the  court  loses  jurisdiction  and  can  not  regain  it  by 
Issuing  a  supersedeas.  A  writ  quia  improvide  emanavU  does  not 
issue  to  relieve  the  improvidence  of  a  party,  but  only  on  account 
of  the  error  or  oversight  of  the  court. 

Sataoe,  O.  J.  When  a  remittitur  has  regularly  issued,  and 
the  proceedings  have  been  sent  down  to  the  court  below,  this 
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court  has  no  longer  any  control  over  the  cause;  the  court  below 
has  become  repossessed  of  it,  and  the  jurisdiction  of  this  court 
over  it  has  ceased.  It  is  otherwise  when  the  remittitur  has  issued 
irregularly.  When  issued  irregularly,  in  contemplation  of  law, 
the  proceedings  remain  here,  and  the  order  or  decree  made  will 
of  course  be  superseded;  the  remittitur  issued  not  being  con- 
sidered the  act  of  the  court.  Here,  however,  it  was  the  act  of 
the  court.  The  appellants  not  having  appeared  to  argue,  the 
decree  appealed  from  was  affirmed  in  pursuance  of  the  rules  of 
the  court,  and  the  remittitur  regularly  issued.  If,  under  these 
circumstances,  this  cause  can  be  recalled,  then  a  cause  which 
has  been  remitted  to  the  court  below  may  be  reinstated  in  this 
court  after  argument  and  decision,  which  it  is  presumed  will 
not  be  pretended.  The  proceedings  brought  up  by  the  appeal 
have  been  remitted  to  the  court  of  chancery,  and  remain  in  that 
court;  they  are  no  longer  here,  and  it  is  not  competent  to  this 
court  to  make  any  order  on  the  subject.  There  is  nothing  in 
the  objection  that  the  remittitur  irregularly  issued;  the  costs  of 
affirmance  need  not  be  inserted  in  the  remittitur  previous  to  its 
being  sent  down.  The  absence  of  the  appellants  is  satisfac- 
torily accounted  for,  and  had  the  court  the  power,  the  motion 
ought  to  be  granted;  but  they  no  longer  possess  jurisdiction  of 
the  cause,  and  can  not  make  any  order  respecting  it. 

SuTHEBLAin),  J.,  concurred  with  the  chief  justice  in  opinion 
that  the  absence  of  the  council  was  satisfactorily  accounted  for, 
but  he  thought  that  both  upon  principle  and  authority  this 
court  had  no  longer  any  control  over  the  .cause.  This  court  is 
entirely  appellate,  and  when  proceedings  brought  here  by 
appeal  or  writ  of  error  are  regularly  remitted  to  the  court 
below,  the  jurisdiction  of  this  court  is  gone.  If  a  remittitur 
issues  irregularly,  or  if  the  party  has  irregularly  obtained  the 
order  of  this  court,  the  remittitur  may  be  superseded.  In  such  a 
ease,  in  judgment  of  law,  the  proceedings  remain  here:  Waters 
V.  Travis,  8  Johns.  566. 

It  has  been  repeatedly  holden  in  this  court,  both  collaterally 
and  when  the  question  has  directiy  arisen,  that  after  a  remitti- 
tur it  is  too  late  to  correct  an  error,  even  in  the  judgment  of  the 
court.  In  the  case  of  Murray  v.  BkUchford,  2  Wend.  221,  this 
court  modified  their  decree  after  the  remittitur  had  been  carried 
to  chanceiy;  but  it  had  not  been  received  there,  and  on  that 
ground  it  was  held  that  the  cause  might  be  considered  as  still 
remaining  here,  and  therefore  the  decree  was  corrected.  In 
Evertaon  v.  Booths  20  Johns.  600,  Chief  Justice  Spencer  ex- 
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pressed  his  doabts  whether  a  decree  of  this  court  could  be 
modified  after  it  was  made,  although  the  transcript  had  not 
been  remitted.  In  the  winter  session  of  1829,  this  court  re- 
fused to  supersede  a  remittitur  in  the  cause  of  Sqfford  y.  Stevens, 
on  the  groiind  that  jurisdiction  of  the  cause  had  been  lost. 
Upon  that  occasion,  the  case  in  Cowper  was  presented  for  con- 
sideration, bat  the  court  refused  to  grant  the  motion.  He  also 
concurred  in  opinion  with  the  chief  justice,  that  the  sending 
down  the  remittitar  previous  to  the  taxation  of  the  costs  was 
not  irregular. 

Uabot,  J.,  said  that  he  did  not  concur  with  his  brethren  that 
the  power  of  this  court  to  supersede  a  remittitur  depended  upon 
its  haying  issued  irregularly.  In  his  opinion,  it  depended  upon 
the  fact  whether  this  court  had  originally  obtained  jurisdiction 
of  the  cause,  and  whether  the  circumstances  of  the  case  were 
such  as  that  justice  required  the  interference  of  the  court.  If 
it  he  conceded  that  the  proceedings  may  be  brought  back, 
where  the  remittitur  has  issued  irregularly  or  improvidently,  it 
appeared  to  him  that  they  might  be  brought  back  whenever  the 
circumstances  were  such  as  to  warrant  the  interference  of  the 
ooort:  if  in  one  case,  in  all;  for  the  jurisdiction  of  the  court 
can  not  depend  upon  the  regularity  or  irregularity  of  the  remitti- 
tur. In  the  case  in  Cowper,  where  the  K.  B.  superseded  the  writ 
of  mittimus f  the  record  was  remanded  to  England,  and  an  amend- 
ment was  ordered.  The  supreme  court  of  the  United  States, 
after  dismissing  an  appeal  and  remitting  the  record,  reinstated 
a  cause  on  its  appearing  that  the  party  was  not  in  fault,  and 
that  the  dismissal  of  the  appeal  was  in  consequence  of  the  omis- 
sion of  the  clerk  of  the  court  below  to  send  up  the  whole  record: 
12  Wheat  10.  In  the  case  of  Safford  ▼.  Sievens,  he  said  he  was  in 
faTor  of  Tacating  the  order  of  this  oourt  after  the  remittitur  was 
sent  to  the  supreme  court,  but  that  the  court  did  not  concur 
with  him. 

The  Chahcellob  concurred  in  the  opinion  pronounced  by  the 
jadges  of  the  supreme  court  that  there  could  be  no  question 
of  the  power  of  this  court  to  supersede  a  remittitur  irregularly 
issued,  or  where  the  party  had  proceeded  Irregularly  in 
obtaining  the  order  of  the  court,  or  where  the  judgment 
of  the  court  was  misconceived  by  the  clerk  and  erroneously 
entered.  In  such  cases  the  proceedings,  he  said,  would  be  con- 
sidered as  remaining  in  this  court,  and  the  remittitur  would 
^  recalled;  but  where  the  proceedings  are  regularly  remitted 


118  Lego  v.  Oyebbagh.  [New  York, 

to  the  oonrt  below,  the  jurisdiction  of  this  court  is  gone  and 
no  order  can  sabseqnentlj  be  made  here.  In  the  case  otSaffard 
y.  Stevens,  alladed  to  by  the  judges,  double  costs  had  been 
awarded,  when  the  party  was  entitled  to  but  single  costs;  and 
after  the  remittitur  had  issued,  a  motion  was  made  to  modify  the 
judgment  entered  in  this  court,  which  was  refused  becanse  the 
record  was  not  here.  On  his  suggestion  that  relief  might  per* 
baps  be  obtained  by  supersedeas,  the  application  was  made,  but 
denied  by  the  court.  The  case  in  12  Wheaton,  he  thought  might 
be  distinguished  from  that  under  consideration;  there  the  ap- 
peal was  dismissed  under  an  erroneous  apprehension  that  the 
court  had  not  jurisdiction  of  the  cause  becanse  it  was  irregu- 
larly before  them;  but  on  discovering  that  the  difficulty  arose 
from  a  mere  clerical  error,  the  cause  was  reinstated.  In  Sraw^ 
der  T.  McArthur,  7  Wheat  58,  the  supreme  court  of  the  United 
States  had,  however,  previously  decided  that  they  could  not  re- 
hear a  cause  after  a  mandate  had  been  sent  to  an  inferior  court. 

The  chancellor  also  concurred  in  the  opinion  that  there  was 
no  irregularity  in  respect  to  the  costs;  he  expressed  his  regret 
that  under  the  circumstances  of  the  case  the  party  could  not 
be  relieved,  but  considering  this  court  as  having  lost  all  juris- 
diction of  the  cause,  he  was  of  opinion  that  the  motion  to  rein- 
state it  in  this  court  must  be  denied. 

Whereupon  the  motion  was  denied. 

Power  or  Affxllatb  Coxtbt  atisr  Rkmiititub.— After  an  appellate  court 
hai  piononnoed  its  judgment  or  deoree  in  a  caase,  and  haa  remitted  it  to  the 
conrt  below  for  enforcement,  the  jariadiction  of  such  appeUate  oonrt  ia  com« 
pletely  divested,  nnless  there  has  been  fraud,  mistake,  or  inadvertence  in  the 
proceedings;  and  such  judgment  or  deoree  is  as  binding  upon  the  court  which 
rendered  it  as  upon  inferior  tribunals.  It  becomes,  in  fact,  "the  law  of  the 
case.'*  It  can  not  be  departed  from  or  questioned  in  any  subsequent  stage  of 
the  cause,  in  the  appellate  tribunal  or  elsewhere.  The  appellate  court  can  not 
reverse,  modify,  or  amend  it  in  any  way.  Its  appellate  jurisdiction  doea  not 
extend  to  the  revision  of  its  own  judgments.  Says  Field,  G.  J.,  in  Leete  v. 
Clark,  20  CaL  417:  "The  supreme  court  haa  no  appellate  jurisdiction  over 
its  own  judgments;  it  can  not  review  or  modify  them  after  the  case  haa  onoe 
passed,  by  the  issuance  of  the  remittitur,  from  its  controL  It  construes,  for  ex- 
ample, a  written  contract,  and  determines  the  rights  and  obligations  of  the 
parties  thereunder,  and  upon  such  construction  it  affirms  the  judgment  of  the 
court  below.  The  decision  is  no  longer  open  for  consideration;  whether  right 
or  wrong,  it  has  become  the  law  of  the  casa  This  will  not  be  controverted. 
So,  on  the  other  hand,  if  upon  the  construction  of  the  contract  suppoeed,  this 
court  reverses  the  judgment  of  the  court  below,  and  orders  a  new  trial,  the 
decision  is  equally  conclusive  as  to  the  principles  which  shall  govern  op  the  re* 
trial;  it  is  just  as  final  to  that  extent  as  a  decision  directing  a  particular  judg* 
ment  to  be  entered  is  as  to  the  character  of  such  judgment.  The  court  oan 
not  recall  the  case  and  reverse  its  decision  after  the  remittitur  is  issued.  It 
has  determined  the  principles  of  law  which  shall  govern,  and  having  thus  de» 
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feviniiied,  ita  jnrifldietiofn  in  that  respect  is  gone.  And  if  the  new  trial  is  had 
in  aooordanoe  with  its  decision,  no  eiror  can  be  alleged  in  the  action  of  the 
oout  below:  Young  ▼.  Frotl,  1  Md.  3M;  MeCUUan  v.  Crook,  7  OiU,  338." 

The  same  princi|de  is  thns  stated  and  illustrated  in  the  opinion  of  Mr. 
Jnstice  Baldwin  in  Ex  patie  Sibbald  y.  UnUed  States,  12  Pet.  488,  492:  "  Ap- 
paOate  power  is  exercised  oyer  the  proceeding  of  inferior  courts,  not  on  those 
of  the  appellate  ooort  The  snpreme  court  hare  no  power  to  review  their 
dedsioDS,  whether  in  a  case  at  law  or  in  equity.  A  final  decree  in  chancery 
IS  as  conclusive  as  a  judgment  at  law:  1  Wheat.  365;  6  Id.  113, 116.  Both 
are  oondnsive  on  the  rights  of  the  parties  thereby  adjudicated. 

"  No  principle  is  better  settled,  or  of  more  universal  application,  than  that 
w>  coart  can  reverse  or  annul  its  own  final  decrees  or  judgments  for  errors  of 
fsct  or  law,  after  the  term  in  which  they  have  been  rendered,  unless  for  cleri- 
cal mistakes:  3  Wheat  591;  3  Pet.  431;  or  to  reinstate  a  cause  diBmiased  by 
mistake:  12  Wheat.  10;  from  which  it  follows  that  no  change  or  modification 
eaa  be  made,  which  may  substantially  vary  or  affect  it  in  any  material  thing. 
BiUs  of  review,  in  cases  in  equity,  and  writs  of  error  coram  vdbia  at  law,  are 
ezceptiaDS  which  can  not  affect  tiie  present  motion. 

'*  When  the  supreme  court  have  executed  their  power  in  a  case  before  them» 
and  their  final  decree  or  judgment  requires  some  farther  act  to  be  done,  it  can 
not  isBoe  an  execution,  bat  shall  send  a  special  mandate  to  the  court  below  to 
award  it:  24  8e&  Judiciary  Act,  1  Story's  Laws,  61.  Whatever  was  before 
the  court,  and  is  disposed  of,  ia  considered  as  finally  settled.  The  inferior 
ooort  is  bound  by  the  decree  as  the  law  of  the  case;  and  must  carry  it  into 
execation  according  to  the  mandate.  They  can  not  vary  it,  or  examine  it  for 
any  other  purpose  than  execution;  or  give  any  other  or  further  relief;  or  re- 
view it  upon  any  matter  decided  on  appeal  for  error  apparent;  or  intermeddle 
with  it,  further  than  to  sottle  so  much  as  has  been  remanded:  1  8.  C,  194» 
197;  1  Hen.  ft  H.  557;  3  Munf.  228.  After  a  mandate  no  rehearing  will  be 
granted.  It  is  never  done  in  the  House  of  Lords:  3  Dow.  P.  0.  157;  and  on 
a  subsequent  appeal,  nothing  is  brought  up,  but  the  proceeding  subsequent  to 
the  mandate:  5Cranch,  316;  7  Wheat.  58,  59;  10  Id.  443." 

That  the  jurisdiction  of  the  appellate  coart  is  divested  when  the  remittitur 
or  mandate  is  sent  to  and  filed  in  the  court  below,  and  that  such  appellate 
coart  has  no  farther  control  over  its  judgment  or  decree,  is  a  doctrine  which 
has  been  affirmed  in  a  large  number  of  decisions,  many  of  them  referring  to 
the  principal  case  as  an  authority  for  that  position:  Hoaackr.  Bogers,  7  Paige, 
106;  J>eUiplaine  v.  Bergen,  7  Hill,  594;  BurkleY.  Luce,  1 N.  Y.  239;  Martmy. 
WiUoH,  Id.  240;  Drener  v.  Brooks,  2  Id.  559;  Frasser  v.  Western,  3  How.  Pr. 
235;  Laison  v.  Wallace,  9  Id.  334;  Judson  v.  Gray,  17  Id.  293;  Lawrence  y, 
Bauk  qfBepublic,  6  Bob.  (N.  Y.)  497;  Orogan  v.  BueJUe,  1  CaL  193;  Mateer 
V.  Brown,  Id.  231;  Phelan  v.  San  Frandsco,  20  Id.  39;  Blanc  v.  Bovoman,  22 
Id.  23;  Rowland  V.  Kreyenhagen,2A'LSi»  52;  People  v.  Sprague,  Supreme  Court 
sf  California,  July  28,  1880,  S.  F.  Evening  Bulletin,  Aug.  3, 1880;  MaHm  v. 
HtaUer,  1  Wheat  304;  Browder  v.  McArthur,  7  Id.  58;  Santa  Maria,  10  Id. 
iS^;  WashmgUm  Bridge  Co.  v.  SUwart,  3  How.  (U.  S.)  413;  Sizerr.  Many, 
16  Id.  98;  Peck  v.  Sanderson,  18  Id.  42;  Koonanv.  Bradley,  12  Wall.  129; 
Tammeyr.  FTAite,  3  H  of  L.  Cas.  49.  In  the  case  last  cited,  it  was  held  that 
a  final  judgment  of  the  house  of  lords  could  not  be  vacated  except  by  act  of 
psiliament. 

The  remittitar  in  such  a  case,  having  been  issued  regalarly,  and  withont 
badvertence^  can  not  be  recalled:  People  v.  Sprague,  Supreme  Court  of  Cali- 
fornia, July  28,  1880,  S.  F.  Evening  Bulletin,  Augast  3,  1880.  After  the 
lemittitur  has  been  filed  in  the  court  below,  the  appellate  court  has  not  jur- 
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isdictioD,  cm  motion,  to  set  aside  the  affirmanoe  of  a  Judgmeiit^  beoaaae  the 
decision  was  not  concurred  in  by  two  jndges  who  heard  the  argomeot^  where 
there  was  an  understanding  between  the  parties  that  one  of  the  judges  who 
^participated  in  the  decision  mi^t  do  so  on  the  written  briefs  without  hearing 
Jie  oral  argument:  Blane  ▼.  Boufman,  22  OaL  23.  Nor  can  the  appeUata 
court,  on  terms,  open  the  affirmance  or  dismissal  of  an  appeal  after  remittitur 
te  filed,  becaase  printed  copies  of  the  case  were  not  served  as  required  by  a 
rule  adopted  while  the  appeal  was  pending:  Dresaer  v.  Brooks,  2  K.  T.  659. 
Nor  can  it,  after  such  remittitur,  set  aside  the  dismissal  of  an  appeal  not  pro- 
cured by  fraud  or  imposition,  or  where  the  order  has  not  been  irregularly  or 
improyidently  made:  Rowland  v.  Kreyenhagen,  24  CaL  52.  There  can  be  no 
rehearing  or  review  of  the  decision  of  the  appellate  court  after  the  mandatft 
has  been  regularly  transmitted  to  the  court  below:  Santa  Maria,  10  Wheats 
431;  Noonan  v.  Bradky,  12  Wall.  129.  A  rehearing  can  not  be  had  in  such, 
a  case,  it  seems,  even  where  counsel  were  prevented  by  sickness  from  attend- 
ing at  the  former  hearing:  Peck  v.  Sanderson,  18  How.  (U.  S.)  42.  In  Fraaser 
V.  Western,  3  How.  Pr.  235,  it  was  held  that^  after  remittitur  filed  below,  in 
a  case  of  affirmance  of  the  judgment  below,  an  application  for  an  amendment 
of  the  judgment  or  order  of  the  appellate  court,  so  as  to  allow  costs  to  infant 
respondents,  must  be  addressed  to  the  court  below,  as  the  appellate  court  had 
lost  jurisdiction.  The  costs  of  an  affirmance  need  not  be  inserted  in  the 
remittitur  before  it  is  sent  down,  but  may  be  taxed  afterwards,  as  was  done 
in  the  principal  case:  India  Bubber  Co.  v.  Babcoek,  1  Abb.  Pr.  265;  8.  C,  4 
Dner,  623.  In  Sizer  v.  Many,  16  How.  (U.  8. )  98,  there  was  a  judgment  of 
affirmance  in  the  supreme  court  of  the  United  8tates,  and  it  appeared  that 
there  had  been  no  taxation  or  allowance  of  costs  in  the  court  below,  but  that 
a  blank  had  been  left  in  the  judgment  for  the  amount.  After  the  mandate 
was  received  and  filed,  an  application  was  made  to  the  court  below  to  tax  the 
costs,  which  were  taxed  aooordingly,  and  inserted  in  the  original  judgment, 
and  a  writ  of  error  allowed.  On  this  writ  of  error  it  was  held  that,  upon  the 
transmission  of  the  mandate  to  the  court  below,  the  appellate  court  lost  jur- 
isdiction; that  the  second  writ  of  error  brought  up  only  the  proceedings  sub- 
sequent to  the  mandate;  and  that,  as  the  amount  of  the  costs  was  less  than 
two  thousand  dollars,  the  supreme  court  had  no  jurisdiotion,  and  the  writ 
was  accordingly  dismissed. 

Since  a  second  writ  of  error  or  appeal,  after  the  appellate  court  has  decided 
a  case  on  its  merits  and  has  remanded  it  to  the  court  below,  brings  up  only 
the  subsequent  proceedings,  it  is  then  too  late  to  attack  the  jurisdiction  of 
the  court  to  try  the  first  appeal:  Washington  Bridge  Co.  ▼.  Stewart,  3  How. 
(U.  8.)  413;  Martin  v.  Hunter,  1  Wheat  304.  In  the  latter  of  these  two 
cases,  however,  the  court  consented,  from  considerations  of  great  publio 
policy,  to  waive  the  objection,  and  to  examine  the  question  of  jurisdiction 
anew.  In  that  case  the  court  below,  the  supreme  court  of  appeals  of  Vir- 
ginia, refused  to  obey  the  mandate  of  the  supreme  court  of  the  United  States, 
boldly,  if  not  presumptuously,  affirming  that  the  proceedings  in  the  latter 
court  "were  coram  non  judicf"  and  not  binding  upon  them.  The  supreme 
court,  therefore,  on  the  second  writ  of  error,  decided  that  it  could  itself  pro- 
ceed to  final  judgment  and  execution  in  the  cause. 

WHTfHEB  Jurisdiction  Ix>st  bxvors  Man  date  Filed. — In  many  of  the 
cases  it  is  stated,  in  general  terms,  that  the  appellate  court  loses  its  jurisdic- 
tinn  of  the  cause  as  soon  as  the  remittitur  or  mandate  has  been  sent  to  the 
court  below.  More  accurately  speaking,  however,  the  appellate  jurisdiction 
is  retained  until  the  court  below  obtains  control  of  the  cause  by  the  filing  ut 
the  mandate  or  remittitur;  Hosaek  v.  Sogers,  7  Paige^  108;  BurUe  v.  Luce^ 
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1  K.  Y.  239;  Martim  ▼.  WUton,  Id.  240;  Lawrence  ▼.  Bank  qf  SqnMie,  6 
Roll.  (N.  T.)  497;  /tfdwm  ▼.  Orajf,  17  How.  Fr.  289;  Orogan  ▼.  Ituekle,  1 
CU.  193;  Maieer  t.  Broum,  Id.  231.  In  J7<Mael;  ▼.  Bogere,  7  Paige,  108»  it 
was  held  that  the  decree  miig^t  be  modified  after  the  remittitur  waa  delivered 
to  the  eolicitar,  and  that  thia  would  be  deemed  a  reoalling  of  the  remittitur. 
In  Oroffon  ▼.  Stutk,  I  GaL  193,  it  waa  decided  that  a  rehearing  might  be 
granted  hefote  the  remittitnr  waa  aotoally  filed  in  the  comrt  below.  In 
BurtU  ▼.  Luce,  1  N.  T.  239,  it  waa  held  that  the  appellate  ooort  had  jaris- 
diciioo  to  modify  the  judgment  so  as  to  allow  double  coets  against  a  pnblio 
cffioer  before  the  remittitur  waa  filed.  But  where  the  remittitur  had  been 
JaaiiciiT,  but  not  actually  filed,  and  a  new  trial  waa  ordered,  it  waa  held  that 
the  ooort  below  had  juriadietion  to  prooeed  with  the  cauae,  it  appearing  that 
the  remittitur  waa  in  the  poeaeeaion  of  the  party  who  objected  to  proceeding, 
and  that  he  mi^t  have  filed  it  before  such  prooeeding  waa  begun:  Jvdeon  v. 
Gray,  17  How.  Pr.  289,  293. 

In  Casb  ov  aut  iBBBOULABiTTy  Ebbob»  OB  Inadvsbtbmob  in  granting  the 

cvder  upon  which  the  remittitur  ia  founded,  the  appellate  court  doea  not  loae 

Juriadietion,  and  may  recall  the  remittitur  after  it  haa  been  aent  down  and 

filed,  and  correct  the  error  or  miatake:    Watere  v.  Travis^  8  Johna.  566; 

CkgMimberlain  t.  FUeh^  2Cow.  243;  PaJmer  v.  Lawrence,  5  N.  T.  455;  NewUm 

▼.  Harris,  8  Barb.  306;  AUen  v.  Joke,  3  Halat  135;  Vance  v.  Pefia,  36  GaL 

328;  Haaeom  ▼.  McCtte,  43  Id.  178;  Bemal  v.  Wade,  46  Id.  640;  Sacramettto 

etc.  i?.  B.  Co,  V.  Superior  Court  qfSan  Frandeco,  Supreme  Court  of  Calif  or- 

iiia»  July  27, 1880,  S.  F.  Evening  Bulletin,  July  28;  BemalY.  Donegal,  3  Dow. 

P.  C  157;  MeOamn  v.  StewaH,  4  Wik.  &  Shaw,  184;  S.  C,  in  note  to  Tom- 

aiey  ▼.  White,  3  H.  of  L.  Caa.  70.    Thua,  a  reversal  of  a  decree  by  default 

may  he  aet  aaide  after  remittitur  for  irregularity  in  not  aerving  a  copy  of  the 

mle  to  answer  the  petition  on  appeal:  Waters  v.  Traiois,  8  Johna.  566.    8o^ 

where  the  irregularity  oonaiBted  in  bringing  the  cauae  on  and  obtaining  the 

Odder  of  revetaal  in  the  absence  of  the  reapondent  in  violation  of  an  under^ 

ataiwling  between  the  counael:  ChamberkUa  v.  Fiteh,  2  Cow.  243.    So,  where 

an  order  diamianng  an  appeal  waa  granted  on  a  &lae  and  garbled  affidavit, 

such  order  waa  aet  aaide  after  remittitur:  Newton  v.  Harris,  8  Barb.  306.   So, 

where,  by  mistake  of  the  derk,  an  order  for  a  rehearing  waa  entered  aa  an 

eider  denying  the  rehearing^  and  the  miatake  waa  not  diaoovered  until  the 

leoiittitnr  was  iaaued  and  filed:  Vance  v.  Pe/la,  36  Gal.  828.    So,  an  order 

vhieh  inooReotly  stated  the  Judgment  of  the  appellate  court  waa  amended  on 

motioa  after  the  remittitur  waa  tranamitted  and  filed,  in  Palmer  v.  Lawrence, 

6  K.  T.  456.    So,  where  a  petition  for  a  rehearing  waa  deposited  in  an  ez* 

prem  office  so  aa  to  reach  the  derk  of  the  aupreme  court  within  the  time  linv 

ited  by  the  rule,  though  it  did  not  in  fact  reach  him  until  after  the  remittitur 

was  aent  down,  the  court  held  that  the  petition  waa  to  be  deemed  to  have  been 

in  the  derk'a  handa  in  time,  and  the  remittitur  waa  recalled:  Hanson  v.  McCue, 

43  CaL  178;  Bemal  v.  Wade,  46  Id.  640.    So,  where  the  order  of  the  appellate 

eoort  waa,  in  part,  that  certain  partieaahould  be  examined  on  oath  and  it  after- 

-wntdB  tranapired  that  the  partiea  were  dead  at  the  time,  the  order  waa 

amwidfid  by  omitting  that  part:  McOavin  v.  Stewart,  4  Wila.  &  Shaw,  184; 

&  C,  in  note  to  Tommey  v.  WhiU,  3  H.  of  L.  Caa.  70.     But  in  Delaplaine  v. 

Bergen,  7  WHH,  594,  an  order  for  affirming  a  judgment  waa  taken  in  the  name 

«f  a  aole  defendant  who  had  died  pending  the  writ  of  error,  no  one  appearing 

y/g  the  plaintiff  when  the  cauae  waa  reached  in  ita  order  on  the  calendar,  and 

it  waa  held  in  the  court  of  errora  that  the  default  waa  regular,  and  that  the 

remittitor  having  been  aent  down  in  pursuance  of  a  regular  order,  the  plaintifl 

ceald  not  be  relieved  upon  terma. 
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PfiOPLB  V.  MaTHBB. 

[4  Wemdkll,  329.] 

OBAXxnronio  Jubob.— A  challenge  propter  afftdmm  is  of  two  kindi:  a  ohal- 
lenge  to  the  iayor  and  for  principal  cause.  The  former  most  be  deter- 
mined by  triers,  but  the  latter  is  usually  decided  by  the  court.  If  the 
facts  are  admitted,  the  court  pronounces  upon  their  effect;  but  when  ther» 
is  a  dispute  about  them,  triers  ought  to  be  appointed,  whether  the  chal- 
lenge is  for  principal  cause  or  for  favor. 

A  Challbmgb  of  a  Juror  for  Principal  Cause  must  go  upon  the  record; 
if  demurred  to,  an  issue  of  law  is  formed,  which  the  court  must  deter- 
mine; if  the  facts  stated  as  the  ground  of  challenge  are  disputedt  aa 
issue  of  fact  arises,  which  must  be  decided  by  triers. 

Trixbs,  Waivbb  of. — ^When  an  issue  of  fact  arises  upon  a  challenge  for  prin- 
cipal cause,  and  each  party  submits  his  evidence  on  this  issue  to  the 
judge,  and  neither  demands  that  triers  be  appointed  to  dedde  it»  the 
competency  of  the  court  to  try  the  issue  can  not  be  subsequently  ques- 
tioned. 

Tbb  DsGiaiov  OF  thx  Judob  on  an  Issue  of  Fact  arising  upon  a  chal- 
lenge of  a  Juror,  will  not  be  set  aside  and  a  new  trial  granted,  except  ia 
cases  warranting  such  action,  if  the  challenge  had  been  submitted  to 
triers. 

Pabtialitt  or  Prejudice  fob  or  against  the  Bbfbndant  is  the  true 
foundation  for  challenge  to  a  juror;  hence  a  declaration  of  ofunion  made 
upon  an  actual  knowledge  of  the  case,  and  not  out  of  ill-will,  was  foiv 
merly  no  ground  for  a  challenge. 

An  Opinion  Founded  on  a  Knowledge  of  the  Facts,  or  on  informatioc 
derived  from  those  acquainted  therewith,  furnishes  a  good  oaose  of  chal 
lenge  to  a  juror. 

MuB  OB  Partiautt  OQght  to  ba  pwnmad  when  the  Juror  has 
oipiakn  withovl  iMHt^gHw 
af  tiM  teste. 
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Ddqualdigation  to  Act  as  a  Jubob  exists  whenever  a  podtiTB  ojnnion 
hjw  been  formed  or  expressed,  irrespective  of  the  evidence  on  which  the 
opinion  was  based. 

Am  QnsiQH  Baskd  oh  Mebb  Bumobs  ob  Rxpobts^  disqualifies  one  from 
acting  as  a  jnror,  if  it  is  positive  in  its  character. 

A  Htpothbtigal  Bbclabatiom  ob  Opinion  does  not  disqualify  the  juror, 
mikfls  it  appears  that  his  mind  has  acqaired  that  bias  which  operates  nn- 
eooaeionsly,  and  leads  him  to  indulge  his  own  feelings  under  the  mis« 
taken  belief  that  he  is  influenced  solely  by  the  weight  of  the  evidence, 
and  to  yield  mon  readily  to  the  evidence  which  confirms,  than  to  that 
which  conflicts  with  his  previous  impressions. 

If  TBS  Dbixndant  Bktusbs  to  Challenox  a  Jubob  who  is  shown  to  have 
a  bias  against  him,  the  prosecution  can  not  interpose  such  challenge. 

A  Lbabino  QuBsnoN  is  not  always  capable  of  being  fully  answered  by  yet 
or  mo;  for,  though  not  answerable  by  either  of  these  monosyllables,  it  is 
leading  if  it  suggests  the  response  which  the  questioner  desires. 

Whsb  thx  WiTNxaB  Affxabs  to  be  in  the  interestof  the  adverse  party,  the 
eoort  may  properly  permit  the  direct  examination  to  approach  or  assume 
the  form  of  a  cross-examination. 

QmniONs  Bxultxsq  to  Intboductobt  Matikb,  and  designed  to  bring  the 
mind  of  the  witness  to  some  point  material  to  the  issue,  may  be  put  in 
the  leading  form. 

Tbb  Wobds  "  WmrrHKB  ob  Not,"  Pbxobdino  a  Leading  Qubbtzon,  do  not 
rdieve  it  of  its  objectionable  f onn  or  character. 

A  QnnnoN  which  Assuhbs,  as  Pbotxd,  an  unproved  fact,  is  not  permissi* 
Ua  even  on  cross-examination. 

PnaortiNO  thb  Bx-EZAMiNAnoN  or  a  Wfcnxss,  is  an  exerdse  of  diMsretioA 
which  the  appellate  court  will  not  review. 

QoKnoNB  WHICH  A  WiTNXSS  Keed  NOT  Answeb. — ^If  the  direct  answer  to 
a  question  will  disgrace  the  witness,  and  fix  a  stain  of  infamy  upon  his 
obaraeter,  he  will  be  excused  from  responding  to  it,  whether  it  be  mate- 
rial  or  not  to  the  merits  of  the  cause.  It  is  not  sufficient  that  the  answer 
may  tend  to  expose  him  to  infamy;  it  must  be  such  as  will  directly  show 
such  infamy. 

Tbb  Coubt  mrsr  Judgb  that  the  Question  is  one,  the  truthful  answer  to 
which  will  directly  expose  the  witness  to  infamy,  before  it  excuses  him 
from  answering. 

A  QuEanoN  that  Cbdonates,  ob  Tends  to  GBimNATE^  a  Witnxss,  is  one, 
the  answer  to  which  will  show,  or  tend  to  show,  him  guilty  of  a  crime 
for  which  he  is  yet  liable  to  be  punished. 

When  a  Witness  Asks  to  be  Excused  vbom  Answebxng,  the  court  must 
detennine  wfaetiier  the  answer  he  may  give  can  directly  or  indirectly 
criminate  him,  by  f umishing  evidence  of  his  guilty  or  by  establishing  one 
of  several  facts,  which,  together,  fbnn  an  ample  ohain  of  testimony  to 
warrant  his  conviction,  though  this  one  &et  could  not  of  itself  produce 
that  result. 

If  thx  Anbwxb  mat  Cbhunatb  thb  WirNxas  in  the  judgment  of  tha 
court,  then  his  privilege  must  be  allowed,  without  requiring  him  to  ex- 
plain how  it  would  criminate  him. 
Thb  Pbofbb  Qubrion  to  bb  Put  to  a  Witness  Called  to  Imfbacb 
Anothbb,  is,  whether  the  former  knows  the  general  character  of  tha 
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latter,  aad  if  ao^  whether  from  such  knowledge  he  would  believe  him  on 
oath. 

ThB  CBOflSoSXAMZNATION  Ot  A  WITNESS  SWOBN  TO  ImFBAOH  AlTOTHXB*  may 

be  niffioiently  searching  and  comprehensive  to  show  the  opportonities 
which  the  former  had  of  knowing  the  character  of  the  latter,  aad  when, 
and  from  what  persons,  the  injorioos  reports  were  heard,  and  whether  the 
impated  bad  reputation  is  real,  or  has  been  created  for  a  special  purpose. 

Thx  Venue  in  a  Cbdonal  Case  must  be  laid  in  the  county  wherein  the 
offense  was  committed. 

The  Venue  in  an  Inbiciiient  vob  Conspiracy  may  be  laid  in  the  county  in 
which  the  agreement  was  entered  into,  or  in  any  county  in  which  any 
overt  act  was  done  by  any  of  the  conspirators  in  furtherance  of  their 
common  design.  Hence,  if  a  conspirBoy  be  formed  at  sea,  the  venue  may 
be  laid  in  any  county  in  which  an  overt  act  was  committed  by  one  of  the 
conspirators  on  land. 

Ck>N8PiBAa7  TO  A<xx)MPLiSH  AN  Unlawvul  Act  is  perfect  from  the  time  the 
unlawful  agreement  has  been  made.  No  overt  act  is  required  to  com* 
plete  the  crime. 

A  New  Party  to  a  PKEyiousLY  Fobmkd  CoNsniiAOY  becomes  a  fellow-con- 
spirator from  the  moment  he  agrees  to  become  a  party  to  the  unlawful 
transaction,  or  does  auy  act  in  furtherance  of  the  original  design. 

It  IS  A  GoNSFiBACY  if  the  parties  concur  in  doing  the  act,  although  they  were 
not  previously  acquainted  with  one  another.  Those  who  accede  to  a 
conspiracy  previously  formed,  and  assist  in  its  execution,  become  con- 
spirators. 

A  New  Trial  will  not  be  Granted  bbgause  the  Defendant  was  Acquit- 
ted against  the  weight  of  the  evidence,  nor,  ordinarily,  because  of  erro- 
neous instructions,  to  the  prejudice  of  the  prosecution. 

Merger  or  Grime. — ^A  conspiracy  to  commit  a  misdemeanor  is  not  merged 
in  the  misdemeanor,  if  committed.  There  can  be  no  merger  unless  one 
offense  is  of  a  higher  grade  than  the  other. 

An  Indictment  tor  Conspiracy  need  not  State  the  Overt  Acts  relied 
upon  to  establish  defendant's  guilt,  where  a  legal  offense  is  charged,  e.  g,^ 
a  conspiracy  to  assault  and  falsely  imprison  a  citisen. 

Names  op  Oo-oonspirators. — ^An  indictment,  charging  the  defendant  with 
conspiring  with  divers  persons  to  the  jurors  unknown,  is  good,  though 
the  names  were  in  fact  known  to  the  jurors.  The  names  of  the  defend* 
ant's  coadjutors  in  crime  need  not  be  stated. 

The  defendant,  Elihu  Mather,  was  indioted  as  a  conspirator 
in  the  abduction  of  William  Morgan.  Of  the  six  counts  in  the 
indictment,  only  the  second,  third,  and  fifth  were  relied  upon  at 
the  trial.  The  second  stated  that  at  Oaines,  in  the  county  of 
Orleans,  on  September  13, 1826,  the  defendant,  with  divers  per- 
sons unknown  to  the  grand  jurors,  did  conspire,  combine  etc., 
to  assault  William  Morgan,  and  to  falsely  imprison  him,  and  to 
cany  him  away  and  secrete  him  in  places,  to  said  jurors  un- 
known, and  that,  in  pursuance  of  such  conspiracy,  the  defendant 
and  such  unknown  persons  did,  at  Oaines  aforesaid,  assault 
William  Morgan,  and  against  his  will  did  carry  him  off  to  places 
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unknown  to  the  jarors.  The  third  count  charged  that  the  de- 
fendant, with  divers  persons  unknown,  etc.,  on  etc.,  did  conspire 
to  break  the  peace  and  to  commit  an  assault  on  William  Mor- 
gan, and  to  imprison  him  without  any  legal  warrant  or  justifi- 
caiiony  and  to  kidnap  and  carry  him  off  against  his  will,  etc.  In 
fthe  fifth  count  the  defendant  was  accused  with  having  made  an 
ftssault  upon  and  beaten  said  William  Morgan,  and  with  having 
unlawfully  kept  and  detained  him,  against  his  will,  for  a  long 
space  of  time,  to  wit,  for  two  months  and  upwards.  The  case 
was  tried  at  the  Orleans  circuit  in  November,  1829,  before  the 
Hon.  Addison  Gardiner,  circuit  judge.  Ten  days  were  con- 
sumed in  the  trial.  The  Morgan  referred  to  in  the  indictment 
was  believed  to  have  been  kidnaped,  and  perhaps  murdered, 
on  account  of  a  certain  book  or  pamphlet  written  by  him  and 
purporting  to  disclose  the  work  and  mysteries  of  the  society  of 
Masons. 

Stephen  Martin,  junior,  being  called  as  a  juror,  was  challenged 
by  defendant  for  principal  cause,  in  this,  that  he  bad  formed 
and  expressed  an  opinion  concerning  the  guilt  of  the  accused. 
A  witness  was  next  sworn  on  behalf  of  the  prisoner,  and  tes- 
tified to  hearing  Martin  say  that  the  Masonic  institution  was 
eoiTupt;  that  he  believed  that  Morgan  had  been  carried  away 
by  Masons  alone;  that  Moigan  had  been  carried  along  the 
Bidge  road  in  a  carriage  by  Mather;  that  Mather  knew  Morgan 
was  in  the  carriage,  and  that  he  believed  Mather  guilty.  The 
prosecutor,  to  reduce  the  challenge  from  one  for  principal  cause 
to  one  to  the  favor,  offered  to  prove  by  the  juror  challenged, 
that  the  expressions  used  by  him  were  made  from  common 
reports.  The  couri,  against  the  objection  of  the  accused,  ad- 
mitted this  evidence,  and  Martin  thereupon  testified  that  he 
Lad  no  fixed  opinion  concerning  defendant's  guilt,  other  than 
such  impressions  as  were  based  upon  the  history  and  common 
report;  that  the  reports  and  history  referred  to  were  printed 
statements  in  newspapers  and  reports  in  conversations,  and 
were  not  derived  from  any  witnesses  to  the  transaction;  that  if 
the  evidence  supported  the  circumstances  he  had  heard,  he  had  a 
fixed  belief;  but  if  those  circumstances  should  be  done  away 
with  by  the  evidence,  he  should  consider  the  accused  not  guilty; 
that  if  those  circumstances  should  not  be  proved,  his  present  be- 
lief would  be  removed.  The  judge  decided  that  the  challenge, 
as  a  challenge  for  principal  cause,  was  sustained,  ajd  set  aside 
the  juror,  to  which  the  counsel  for  the  people  excepted. 

A  challenge  for  principal  cause  was  also  interposed  to  Samuel 
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Clarky  called  as  a  juror.  He  testified  that  he  had  formed  but  had 
never  expressed  an  opinion  with  reference  to  the  guilt  of  the 
accused.  This  challenge  having  been  overruled  by  the  court, 
the  defendant  then  interposed  a  challenge  to  the  favor,  oi 
which  triers  were  appointed  and  sworn.  Clark  then  testified 
that  he  had  formed  an  opinion  that  the  prisoner  was  guilty; 
that  his  opinion  resulted  from  reading  staten:^ents  and  reports 
in  the  newspapers,  and  from  hearing  reports,  and  probably 
from  reading  the  account  of  some  trial,  or  affidavits,  or  state- 
ments on  oath  relating  to  the  abduction  of  Morgan.  Since 
forming  this  opinion  it  had  been  strengthened  by  a  statement 
made  to  him  by  a  witness,  to  the  effect  that  he,  witness,  had 
seen  defendant  drive  the  carriage  in  which  Morgan  was  sup- 
posed to  have  been  confined.  The  judge  instructed  the  triers 
that  if  they  believed  Clark  had  now  a  fixed  opinion,  which  it 
would  require  testimony  to  remove,  he  was  disqualified,  whether 
the  opinion  was  founded  on  rumor  alone,  or  on  rumor  and 
printed  statements.  To  this  instruction  the  prosecution  ex- 
cepted.   The  triers  decided  that  the  juror  was  not  indifferent. 

The  panel  of  jurors  being  exhausted,  five  talesmen  were  sum- 
moned. Counsel  then  agreed  that  if  challenges  to  the  favor 
were  made,  the  facts  proven  should  be  deemed  demurred  to  by 
the  adverse  party,  reserving  to  each  party  the  right  to  except 
to  the  decision  of  the  court  thereon.  C.  0.  Ashley,  one  of  the 
talesmen,  swore  that  he  had  neither  formed  nor  expressed  any 
opinion  of  the  guilt  or  innocence  of  the  defendant;  that  he  had 
for  eighteen  months  been  a  partner  of  James  Mather,  the  pris- 
oner's brother,  in  the  tanning  business;  that  James  was  a 
wealthy  man,  and  furnished  all  the  capital,  while  he  was  poor; 
that  he  had  lived  with  James  Mather  twenty-one  months,  dur- 
ing all  which  time  the  abduction  of  Morgan  had  never  been  the 
subject  of  conversation;  that  he  had  read  the  newspaper  ac- 
counts of  the  trials  of  Bruce  and  Whitney  for  participating  in 
Morgan's  abduction,  and  thought  at  the  time,  that  if  the  wit- 
nesses swore  true,  Morgan  had  been  carried  off  against  hia 
will,  and  that  the  defendant  drove  the  carriage  in  which  Mor- 
gan was  taken  away;  that  his  impression  as  to  defendant's 
driving  the  carriage  remained,  but  he  thought  he  had  no  fixed 
opinion  upon  the  subject  of  defendant's  guilt  or  innocence; 
that  he  could  hear  the  testimony  and  give  it  its  due  weight  with- 
out any  struggle  in  his  mind.  Counsel  for  defendant  stated 
that  he  did  not  object  to  the  juror.  The  prosecuting  attorney 
then  insisted  that,  under  the  agreement  between  counsel,  every 
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taleamau  was  to  be  considered  as  challenged  by  boib  parties. 
The  judge  conceded  this,  but  niled  that  the  defendant  had  the 
rig^bt  to  withdraw  his  challenge.  The  prosecutor  contended 
that  the  object  of  the  inquiry  was  to  ascertain  whether  the 
juror  under  examination  was  indifferent  or  not;  that,  if  shown 
to  hare  a  deliberately  formed  and  fixed  opinion,  he  was  dis- 
qualified, whether  it  was  for  or  against  the  prisoner;  and  that 
the  juror  was  certainly  under  strong  bias  of  mind  in  favor  of 
defendant,  arising  from  his  business  relations  with  defendant's 
brother.  The  judge  overruled  the  objection  to  the  juror,  and 
the  prosecution  excepted. 

Benjamin  Wright,  called  as  a  witness  for  the  people,  detailed 
a  conversation  between  himself  and  defendant  respecting  the 
abduction  of  Morgan,  in  which  the  defendant  named  several 
persons,  of  whom  witness  remembered  the  name  of  Bruce 
only,  as  being  greatly  persecuted,  and  stated  that  unless  the 
lodges  and  chapters  should  assist  them,  probably  they  and 
their  families  would  suffer;  and  that  defendant  inquired  about 
the  state  of  the  funds  of  the  lodge  and  chapter  of  the  town 
where  witness  resided;    that  witness  asked  defendant  what 
could  induce  men  of  the  character  and  standing  of  those 
named  to  engage  in  carrying  off  Morgan;  that  defendant  re- 
plied, in  substance,  that  they  probably  acted  without  much 
reflection.    The  vdtness  then  stated  that  he  had  given  all  the 
eonversation  which  he  could  recollect  in  words  or  in  substance. 
The  prosecution  then  asked  witness  ''whether  or  not  he  in 
substance  and  effect  addressed  the  defendant  as  one  of  those 
concerned  in  the  transaction  V    This  question  was  objected  to 
and  overruled.    The  prosecution  then  proposed  to  vary  the 
form  of  the  question,  so  as  to  ask  witness  **  how  he  addressed 
the  defendant  with  respect  to  his  being  one  of  the  persons 
concerned  V*    The  judge  decided  the  question  to  be  improper, 
and  the  prosecution  excepted.    Some  twenty-four  hours  after 
leaving  tiie  stand,  and  after  several  other  vdtnesses  had  testified, 
this  witness,  against  the  objection  of  the  counsel  for  the  people, 
was  recalled  and  re-examined  by  counsel  for  defendant  on  the 
same  subject  upon  which  he  had  before  been  examined. 

William  P.  Daniels,  a  witness,  on  being  asked,  by  counsel 
for  the  people,  whether  on  the  evening  of  September  13, 1826, 
he  was  at  the  house  of  Solomon  0.  Wright,  in  l)ew  Fane,  de- 
clined to  answer  on  the  ground  that  his  answer  might  implicate 
him  in  the  transaction  concerning  Morgan,  and  might  expose 
him  to  infamy.    Morgan  was  abducted  in  September,  1826« 
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No  indiotment  had  ever  been  found  against  witness  for  partici- 
pation in  the  transaction.  The  prosecution  insisted  that  no 
indictment  could  now  be  found,  because  the  statute  of  limita^ 
tioDS  had  interposed;  that  his  answer  could  not  criminate  him, 
nor  expose  him  to  infamy.  On  behalf  of  the  witness  it  was 
argued  that  Morgan  was  generally  believed  to  have  been  mur- 
dered; that  the  answer  of  witness  might  implicate  him,  as 
accessory  before  the  fact,  to  such  murder,  against  the  prosecu- 
tion for  which  offense  the  statute  of  limitations  was  inoperative; 
and  that  the  answer  might  tend  to  expose  him  to  infamy  in 
being  in  any  way  concerned  in  Morgan's  abduction.  The  judge 
decided  that  the  witness  was  not  bound  to  answer.  Counsel 
for  the  people  excepted.  Witness  was  then  asked  whether,  on 
the  evening  before  mentioned,  a  hack  or  covered  carriage  ar- 
rived  at  the  house  of  Wright.  This  question  was  also  over- 
ruled. 

The  character  for  truth  of  Esbon  Gregory,  a  witness  for  the 
prosecution,  having  been  impeached  by  other  witnesses,  who 
testified  that  the  reports  injurious  to  his  character  had  com- 
menced about  two  years  prior  to  the  trial,  the  prosecution 
offered  to  show  tl)at  those  reports  had  originated  with  and  from 
a  particular  body  of  men,  had  all  been  founded  upon  a  par- 
ticular transaction,  and  had  been  intentionally  perverted  to 
injure  the  witness'  character.  The  court  refused  to  admit 
the  evidence,  and  the  people  excepted.  In  his  charge  to  the 
juxy,  the  judge,  among  other  things,  said:  "  If  the  jury  were 
satisfied,  upon  a  review  of  the  testimony  in  relation  to  the 
removal  of  Morgan  from  the  jail  in  Canandaigua,  as  they 
probably  would  be,  that  a  design  had  been  formed  by  Lawson, 
Chesebro,  and  others  forcibly  to  abduct  or  kidnap  Morgan,  the 
inquiry  would  be,  was  the  defendant  a  party  in  that  agreement?  " 

He  then  referred  to  the  fact  that  Morgan  was  not  imprisoned 
in  Canandaigua,  in  Ontario  county,  until  the  afternoon  of 
September  12,  1826;  that  until  then  there  was  no  evidence 
of  any  conspiracy;  that  the  defendant  resided  in  Gaines, 
in  Orleans  county,  more  than  seventy  miles  distant  from  the 
place  of  the  outrage;  that  there  was  no  evidence  of  any  com- 
munication or  concert  with  defendant,  nor  was  it  shown  that  he 
was  ever  in  Canandaigua,  or  in  Ontario  county,  at  any  time, 
and  added,  "  it  established  the  fact  that  however  guilty  Mather 
might  be  iji  aiding  in  the  execution  of  the  conspiracy,  he  was 
not  a  party  to  it  originally;"  and  that,  *' although  the  jury 
should  be  satisfied  that  Mather  assisted  in  carrying  it  into  exe- 
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cation  after  its  formation,  that  fact,  in  the  opinion  of  the  ooort, 
wonld  not  constitute  him  a  party."  To  this  charge  the  proae^ 
cntion  excepted.  The  jury  found  the  defendant  not  guilty. 
The  public  prosecutor  now  moved  for  a  new  trial. 

«/.  (7.  Spencer,  special  counsel  for  the  people. 

D.  D.  Barnard,  for  the  defendant. 

By  Court,  Mabct,  J.  The  objection  to  the  decision  of  the 
circuit  judge  in  setting  aside  Stephen  Martin,  junior,  as  a  juror, 
is,  tliat  the  facts  did  not  disclose  a  principal  cause  of  chaUenge 
to  him.  The  law  relative  to  this  point  has  been  so  recently  and 
so  fully  considered  by  this  court  in  the  case  of  VermUyea  and  oth- 
ers, 6  Cow.  659,  and  7  Id.  108,  that  we  are  saved  the  labor  of 
going  back  to  the  old  cases  to  search  out,  amid  their  contradic- 
tions, the  proper  rules  to  goTcm  our  decision  on  this  part  of 
the  present  application.  This  has  been  done,  as  I  conceive,  in 
a  Toiy  satisfactory  manner.  Little  more  is  now  imposed  on  us 
than  to  make  an  application  of  them. 

A  challenge  propter  affectum  is  of  two  kinds:  a  challenge  to 
the  favor,  and  for  the  principal  cause.  The  former  is  always  to 
be  determined  by  triers,  and  the  latter  generally  by  the  court. 
If  a  juror  has  been  an  arbitrator  in  a  cause  involving  the  mat- 
ter to  be  tried,  or  the  counsel  of  one  of  the  parties,  if  he  is 
connected  by  blood  with  either  of  them,  or  if  the  challenge  is 
for  any  other  of  the  many  matters  which  of  themselves  are 
supposed  to  constitute  a  valid  objection  to  him,  and  the  facts 
on  which  the  challenge  rests  are  admitted,  the  court  is  to  pro- 
nounce the  effect  of  such  facts;  but  if  the  facts  are  disputed,  it 
seems  to  be  the  proper  course  to  submit  them  to  triers:  Trials 
per  pais,  199;  1  Chit.  C.  L.  446,  447;  6  Cow.  659. 

In  the  case  of  VermUyea,  6  Cow.  555,  Judge  Woodworth  says, 
when  there  is  a  dispute  about  the  facts  in  the  case  of  a  princi- 
pal challenge,  triers  are  to  be  appointed  as  well  as  in  that  for 
favor.  It  was  decided  in  that  case  that  a  challenge  for  princi- 
pal cause  formed  a  part  of  the  record,  and  was  brought  up  to 
this  court  by  a  certiorari,  along  with  or  as  a  part  of  the  record. 
Where  the  facts  are  not  in  dispute,  it  is  supposed  that  an  issue 
of  law  is  formed  by  a  demumr  to  the  challenge.  The  decis- 
ion of  this  issue  by  the  court  below,  when  the  record  is  duly 
brought  up,  is  to  be  reviewed  and  corrected,  if  erroneous,  by 
the  superior  tribunal.  This  was  done  in  the  case  of  The  Peojole 
V.  VermUyea  and  others,  7  Cow.  108. 

In  opposition  to  the  application  to  Mr.  Justice  Woodworth 
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for  the  allowanoe  of  a  certiorari,  it  was  urged  that  the  facts  m 
that  case  made  out  only  a  challenge  for  favor,  and  that  the 
judge  at  the  trial  was  substituted  in  the  place  of  triers  by  the 
consent  of  parties,  and  the  question  then  raised  was  to  be 
viewed  in  the  same  light  as  if  it  had  been  decided  by  the  latter. 
The  judge  admits  that  the  argument  would  be  well  founded 
if  the  facts  had  not  established  a  principal  cause  of  chal- 
lenge. The  only  act  that  was  done  in  that  case  to  substitute 
the  judge  for  the  triers,  was  to  call  on  him  to  decide  the  chal- 
lenge. It  appears  to  me  that  we  are  required,  by  the  authority 
of  that  case,  and  from  the  very  nature  of  the  issue,  it  being  an 
issue  of  fact,  to  say  that  the  parties  here  have  substituted  the 
judge  for  the  triers;  and  we  are  to  view  the  rejection  of  this 
juror  as  if  it  had  been  the  result  of  their  finding.  The  chal- 
lenge, being  for  principal  cause,  went  upon  the  record;  the 
counsel  for  the  people,  if  he  had  admitted  the  facts  on  which 
it  rested,  would  have  been  considered  as  having  demurred  to  it, 
but  he  did  not  admit  them.  He  introduced  evidence  to  show 
that  the  facts  were  not  such  as  the  defendant  contended  they 
were;  he  must,  therefore,  be  considered  as  taking  issue  on 
them  by  a  plea.  According  to  the  views  of  Mr.  Justice  Wood- 
worth  in  the  case  of  VemvUyea,  the  regular  course  there  would 
have  been  for  the  defendant  to  state  the  fact  on  which  he  re- 
lied for  cause,  and  then  the  prosecutor  would  probably  have 
elected  to  plead  or  demur.  Although,  in  point  of  fact,  nothing 
was  done  in  that  cause  towards  forming  an  issue  on  the  record 
more  than  was  done  in  this,  yet  it  was  considered  by  the  judge 
who  allowed  the  certiorari,  and  by  the  court  after  the  cause 
came  here,  as  if  a  demurrer  had  actually  been  interposed  to  the 
challenge.  It  seems  to  me  to  be  a  matter  of  course,  that  if  the 
challenge  for  principal  cause  goes  on  the  record,  it  must  be 
answered  on  the  record;  if  demurred  to,  an  issue  of  law  is 
joined,  and  the  judge  must  decide  it;  if  the  facts  stated  as  the 
cause  of  challenge  are  controverted,  an  issue  of  fact  is  formed 
for  the  triers  to  pass  upon.  If  neither  of  the  parties  ask  for 
triers  to  settle  the  issue  of  fact,  and  submit  their  evidence  to 
the  judge  and  take  his  determination  thereon,  they  can  not 
afterwards  object  to  his  competence  to  decide  that  issue.  The 
public  prosecutor  in  this  case,  by  o£fering  to  show  that  there 
was  no  cause  for  principal  challenge,  and  that  the  facts 
amounted  at  most  only  to  a  challenge  to  the  favor,  is  to  be  ro* 
garded  as  putting  in  issue  the  facts  on  which  the  challenge 
rested.    By  submitting  his  proof  to  the  judge,  without  asking 
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for  triers,  he  substituted  him  in  their  place;  we  ought  not, 
therefore,  to  interfere  with  his  decision,  if  we  would  not  with  a 
like  decision  of  triers  if  the  issae  had  been  passed  on  by  them. 
We  are  then  to  inquire  if  the  evidence  would  have  warranted 
triers  to  find  in  favor  of  the  challenge  for  principal  cause. 

All  the  oases  referred  to  on  the  argument  as  bearing  on  this 
point  were  ably  reviewed  in  The  People  v.  Vermilyea  and  others. 
The  conclusion  to  which  the  court  arrived  in  that  case  is  thus 
announced  by  the  learned  judge  who  delivered  the  opinion; 
"  Upon  the  reason  of  the  thing,  the  authority  of  adjudged  cases, 
and  the  general  understanding  of  the  bench  and  bar,  I  have  no 
doubt  that  the  law  is  not  chargeable  with  such  injustice  as  to 
warrant  the  admission  of  a  juror  who,  from  a  knowledge  of  the 
facts,  or  information  derived  from  those  who  knew  the  facts, 
shall  have  formed  or  expressed  an  opinion."  It  appears  that 
the  opinion  of  the  challenged  juror  in  that  case  had  been  made 
up  on  hearing  witnesses  testify  on  a  former  trial  concerning  the 
transaction  upon  which  he  was  called  upon  to  pass.  In  another 
part  of  the  same  opinion  the  judge  says:  "I  apprehend  that 
no  adjudged  case  can  be  found  in  any  of  the  courts  of  this 
country  where  a  juror  has  been  admitted  who  has  formed  or 
expressed  a  decided  opinion  on  the  merits  of  the  case." 

Every  change  of  facts  does  not  necessarily  call  for  a  modifica- 
^n  of  a  rule  of  law.  However  changed  they  may  be,  if  the 
feasons  for  the  rule  remain  it  must  be  applied.  Why  is  a 
juror  who  has  formed  and  expressed  an  opinion  upon  the 
merits  of  a  cause  to  be  set  aside  in  any  case?  It  is  because  he 
IB  supposed  not  to  be  indifferent  to  the  result  of  the  matter  to 
be  tried.  Such  an  opinion,  in  presumption  of  law,  is  the  effect 
of  partiality  or  prejudice  operating  on  his  mind,  perhaps  with« 
out  his  consciousness. 

We  are  asked  in  this  case  to  distinguish  between  an  opinion 
fonaed  by  being  an  eye-witness  of  a  transaction,  or  by  hearing 
the  testimony  of  those  who  were  such  witnesses,  and  an  opin- 
ion founded  on  rumors,  reports,  and  newspaper  publications, 
and  to  say  the  former  shall  be  evidence  of  partiality,  and  the 
latter  not. 

If  any  distinction  is  to  be  recognized,  I  should  be  inclined  to 
adopt  the  reverse  of  that  contended  for  at  bar.  Shall  a  grand 
juror  who  has  patiently  listened  to  all  the  evidence  on  which 
an  indictment  is  found,  or  one  who  witnessed  the  commission 
of  the  offense,  be  rejected  when  called  on  as  a  juror  to  try  the 
tccused:  and  shall  another  be  received  without  exception  who 
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has  fonned  his  opinion  on  idle  ramors  and  unanthenticated 
ports  ?  Of  those  who  entertain  an  opinion  of  the  goilt  of  the 
accused  before  his  trial,  they  that  believe  on  the  slightest  evi- 
dence, or  no  evidence  at  all,  manifest,  in  my  judgment,  a  state 
of  mind  less  prepared  to  receive  and  allow  a  fair  defense  than 
those  who  believe  on  proof  which  furnishes  prima  facie  evidence 
of  guilt. 

The  ancient  rule  of  law  on  this  subject  was,  I  apprehend,  the 
very  reverse  of  that  now  contended  for,  and  I  think  was 
founded  on  better  reasons.  Hawkins  says  that  it  is  a  good 
cause  of  challenge  on  the  part  of  the  prisoner,  that  the  juror 
hath  declared  his  opinion  beforehand  that  the  party  is  guilty, 
or  will  be  hanged,  or  the  like;  but  he  adds,  if  the  juror  made 
such  declaration  upon  his  knowledge  of  the  cause,  but  not  out 
of  ill-will,  it  is  no  cause  of  challenge:  Hawk.  b.  2,  c.  43,  sec.  28. 
If  a  juror  says  that  he  will  pass  for  one  party  because  he  knows 
the  verity  of  the  matter,  it  was  formerly  no  cause  of  challenge: 
1  Trial  per  pais^  189.  It  is  now  conceded,  and  such  were  the 
decisions  in  the  cases  of  Van  Alstyne  and  Vermilyea^  that  if  the 
opinion  of  the  juror  be  founded  on  a  knowledge  of  the  facts,  or 
on  information  derived  immediately  from  those  acquainted 
therewith,  it  constitutes  a  good  objection  to  him.  If  in  any 
case  it  would  be  safe  to  admit  a  juryman  who  had  formed  and 
expressed  an  opinion,  the  presumption  of  fairness  and  impar- 
tiality would  certainly  be  stronger  in  favor  of  him  who  founds 
his  belief  on  authenticated  facts,  than  of  him  who  has  given 
credence  to  vague  and  groundless  rumors.  The  remarks  of 
Chief  Justice  Marshall  in  the  trial  of  Burr  (1  Burr's  Trial, 
370)  are,  in  my  opinion,  very  judicious.  If  it  be  said,  he  ob- 
serves, that  the  juror  has  made  up  his  opinion,  but  has  not 
heard  the  testimony,  such  an  excuse  only  makes  the  case  worse; 
for  if  the  man  have  decided  upon  insufficient  testimony,  it  mani- 
fests a  bias  that  completely  disqualifies  him  for  the  functions  of 
a  juryman. 

The  law,  I  apprehend,  attaches  the  disqualification  to  the 
fact  of  forming  and  expressing  an  opinion,  and  does  not  look 
beyond,  to  examine  the  occasion  or  weigh  the  evidence  on 
which  that  opinion  is  founded.  Such  certainly  were  the  views 
of  the  court  in  the  case  of  Burr:  1  Burr's  Trial,  419  The  cases 
of  Blake  v.  MiUnpaugh^  1  Johns.  316;  and  Pringle  v.  Buse^  1 
Cow.  432,  contain  a  similar  doctrine. 

There  is.  however,  a  distinction  between  positive  and  hypo- 
thetical opinions.    It  was  recognized  in  the  case  of  DureH  v. 


Msj,  1830.]  Peoplb  t;.  Matheb.  133 

Metier,  8  Jotms.  40S.  The  court  in  that  case  say  that  the  juror 
had  given  no  decided  opinion  on  the  merits;  his  decLiration  wds 
hypothetical.  The  case  of  The  People  y.  Van  Aldyne,  referred 
to  by  Mr.  Justice  Woodworth,  6  Cow.  665,  was  considered,  on 
the  alignment  by  the  coonsel  for  the  people,  as  a  strong  author- 
ity on  this  point.  The  late  C.  J.  Spencer  decided  in  that  case, 
that  if  the  opinions  of  the  jurors  were  formed  on  mere  rumors 
and  reports,  such  opinions  did  not  disqualify  them.  It  appears 
to  me  enough  is  not  said  as  to.  the  particular  character  of  those 
opinions,  to  enable  us  to  determine  the  true  point  of  that  decis- 
ion. After  stating  the  case  of  Van  Alatyne,  along  with  that  of 
Coleman  v.  Eagerman  (both  of  which  were  manuscript  opinions 
received  from  the  late  0.  J.  Spencer),  Mr.  Justice  Woodworth 
remarks  that  the  principle  upon  which  these  cases  were  decided 
IS,  that  an  opinion  formed  and  expressed  by  a  juror  is  of  itself 
eridence  that  he  does  not  stand  indifferent  between  the  parlies. 
If  the  case  of  Van  Alstyne  is  to  be  understood  as  it  was  put  to 
US  on  the  argument,  the  deduction  from  it  by  the  learned  judge 
18  almost  the  reverse  of  what  it  should  have  been.  The  counsel 
for  the  people  understands  that  case  to  have  been  decided  on  the 
principle  that  an  opinion  formed  and  expressed  by  a  juror  is  not 
of  itself  evidence  that  he  dees  not  stand  indifferent,  unless  he 
has  formed  it  from  a  knowledge  of  the  facts  attending  the 
offense  charged,  or  on  the  information  of  those  who  were  ac- 
quainted witli  those  facts.  The  statement  of  the  case  of  Coleman 
V.  Hagerman  came  from  the  late  chief  justice  with  that  of  Van 
Alstyne,  and  was  intended  to  present  a  similar  principle  of  law. 
They  mnst  be  reconciled ;  but  that  can  not  be  done  if  the  opinions 
of  Uie  jurors  in  the  case  of  Van  Jlstyne  were  more  than  hypo- 
tbetieal,  or,  at  most,  slight  impressions.  A  motion,  it  seems, 
was  made  for  a  new  trial,  in  the  case  of  Coleman  v.  Hagerman^ 
on  the  ground  that  Qraham,  one  of  the  jurors,  had  used  lan- 
guage indicating  an  opinion  that  the  defendant  ought  to  be  ex- 
emplarily  punished.  It  appeared  that  this  juror  was  wholly 
unacquainted  with  the  parties  till  after  the  trial,  and  that  the 
opiniona  expressed  by  him  were  founded  on  newspaper  publica- 
tions. The  juror  swore  that  he  had  no  bias  or  partiality  for 
either  party,  and  personally  knew  nothing  of  the  assault  and 
battery  complained  of ;  yet  the  court  unanimously  awarded  a  new 
trial,  on  the  ground  that  the  juror  did  not  stand  indifferent  in 
consequence  of  the  opinions  he  had  expressed.  It  would  require 
considerable  ingenuity  to  show  any  features  in  the  situation  of 
Chraham  to  distinguish  it  from  that  of  Martin.     Martin  founded 
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his  opinion  on  printed  statements  in  newspapers  and  reports  in 
conversation.  Graham  received  his  from  newspaper  publications. 
He  was  wholly  unacquainted  with  the  parties,  knew  nothing  of 
the  assault  and  battery,  and  solemuly  deposed  that  he  had  no 
bias  or  partiality  towards  either  party.  Martin  had  heard 
nothing  directly  from  the  mouth  of  any  of  the  witnesses  to 
Morgan's  abduction.  In  his  own  opinion  he  had  no  bias;  for 
though,  if  the  circumstances  he  had  heard  should  be  supported 
by  proof,  he  had  a  fixed  opinion  of  the  defendant's  guilt;  yet, 
if  they  should  be  done  away,  he  should  not  consider  him  guilty; 
if  they  should  not  be  proved,  his  present  belief  would  be  re* 
moved. 

This  part  of  the  witness*  account  of  the  state  of  his  mind  is 
not  remarkably  perspicuous;  yet,  if  I  do  not  misapprehend  it,  he 
means  to  convey  the  idea  that  he  had  a  belief  of  the  defendant's 
guilt,  which  was  to  be  removed.  Certainly  it  can  not  be  pressed 
beyond  the  point  to  which  Oraham  went,  to  do  away  the  objec- 
tion to  him,  when  he  deposed  that  he  had  no  bias  against  or 
partiality  for  either  party.  The  authority  of  the  case  of  Cole* 
man  v.  Hagerman  well  warrants  the  decision  of  the  judge 
against  the  admissibility  of  Martin.  Too  much  stress  ought  not 
to  be  laid  on  the  juror's  declaration,  that  if  the  circumstances 
on  which  his  opinion  was  founded  should  not  be  supported  by 
the  evidence,  his  opinion  of  the  defendant's  guilt  would  be  re- 
moved. The  disqualifying  bias  which  the  law  regards^  is  one 
which  in  a  measure  operates  unconsciously  on  the  juryman,  and 
leads  him  to  indulge  his  own  feelings  when  he  thinks  he  is  in- 
fluenced entirely  by  the  weight  of  evidence:  1  Chit.  Crim.  Law, 
443 ;  Bao.  Abr. ,  tit.  Juries,  E.  6.  If  he  is  sincerely  determined  to 
discard  his  prejudices,  he  is  not  to  be  received,  because  the  law 
does  not  hold  him  capable  of  doing  so.  **  He  will  listen,"  as 
0.  J.  Marshall  has  correctly  observed,  **  with  more  favor  to 
that  testimony  which  confirms  than  to  that  which  would  change 
his  opinion.  It  is  not  to  be  expected  that  he  will  weigh  evi* 
dence  or  argument  as  fairly  as  a  man  whose  judgment  is  not 
made  up  in  the  case." 

I  have  taken  another  view  of  this  case  on  this  point,  which 
has  brought  me  to  the  same  conclusion.  The  issue  on  the  chal- 
lenge, as  has  been  before  remarked,  was  an  issue  of  fact;  and 
by  the  implied  assent  of  the  parties,  the  judge  took  the  place 
of  the  triers.  If  it  should  be  conceded  that  his  opinion  was 
against  the  weight  of  evidence,  his  error  or  mistake  would 
not  furnish  good  ground  for  granting  this  motion.    It  is  a 
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wen  established  pxinciple  of  law,  that  if  the  jnrj,  on  the  main 
iasne  in  a  oximinal  cause,  find  against  evidence  that  the  defend- 
ant is  not  guilty,  there  can  not  be  a  new  trial;  and  to  grant  a 
new  trial  because  the  triers,  or  the  judge  acting  in  their  stead, 
haye  not  coirectl j  weighed  the  facts  involved  in  a  collateral 
issae,  wonld  be  a  proceeding  in  utter  disregard  of  that  princi- 
ple. I  am  therefore  of  opinion  that  the  exception  to  the  de- 
dsion  of  the  judge  setting  aside  Martin,  a  juror  challenged  by 
the  defendant,  is  not  sustainable. 

If  I  have  not  misapprehended  the  law  applicable  to  the  point 
I  have  considered,  the  charge  of  the  judge  to  the  triers  of 
Clark,  a  juror  challenged  for  favor,  was  unexceptionable,  and 
their  deciaion  well  warranted  by  the  evidence. 

It  was  agreed  by  the  counsel  for  both  parties  that  the  tales- 
man should  be  treated  as  if  challenged  by  each  side,  and  that 
the  evidence  given  should  be  considered  as  demurred  to.    The 
duty  of  passing  on  the  jurors  consequently  devolved  on  the 
judge,  but  the  right  of  excepting  to  his  decision  in  any  case  was 
mutually  reserved.    Ashley,  a  juror  who  was  examined  under 
Uus  agreement,  showed  what  was  sufficient,  in  my  opinion,  to 
sustain  an  objection  to  him,  if  urged  by  the  defendant;  but  the 
challenge  on  his  part  was  withdrawn.     The  counsel  for  the 
people  insisted  that,  under  the  agreement,  the  only  inquiry 
^nis,  whether  the  juror  stood  indifferent  between  the  parties. 
The  judge  decided  that  although  the  evidence  showed  a  bias 
against  the  defendant,  he  might  waive  the  ol^ection,  and  the 
other  party  could  not  insist  upon  it.    There  is  no  good  reason, 
I  think,  to  impeach  the  soundness  of  this  opinion.    It  was  com- 
petent for  either  party  to  forego  any  advantage  which,  by  the 
terms  of  the  agreement,  he  had  secured  to  himself.    It  would 
he  strange  indeed  if  the  rights  that  one  party  had  under  this 
igreement  were  not  left  to  his  own  discretion,  to  be  used  or  not, 
as  should  be  seen  fit,  but  must  be  enforced  at  the  suggestion  of 
the  other  party.    The  agreement,  by  no  fair  construction,  could 
give  to  the  prosecutor  a  right  to  insist  on  a  challenge  that, 
without  such  agreement,  could  legally  come  only  from  the  de- 
fendant.   It  is  also  contended,  on  the  part  of  the  people,  that 
the  decision  of  the  judge  in  relation  to  this  juror  was  against 
the  weight  of  evidence.    The  only  direct  evidence  that  had  a 
tendency  to  raise  a  presumption  of  partiality  in  favor  of  the 
defendant  was,  that  the  juror,  who  was  destitute  of  property, 
was  a  partner  of  James  Mather,  the  defendant's  brother,  who 
Wis  a  wealthy  man  and  furnished  the  capital  used  in  their  busi- 
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ness.  I  have  seen  no  case  where  a  juror  has  been  set  aside  ou 
such  slight  grounds.  In  the  course  of  his  examination,  Ashlej 
testified  to  a  fact  that  may  well  be  thought  improbable,  but  we 
can  not  say  that  it  was  untrue.  He  had  resided  eighteen  months 
or  more  previous  to  the  trial  with  James  Mather,  and  yet  he 
said  the  abduction  of  Morgan  had  not  been  the  subject  of  con- 
versation. If  it  would  be  reasonable  to  indulge  a  suspicion  as 
to  the  correctness  of  this  statement,  still  we  look  in  vain  for 
positive  evidence  sufficiently  cogent  to  justify  our  interference 
with  the  decision  of  the  judge  by  setting  aside  this  juror.  But 
even  if  there  was  error  here,  it  was  upon  a  question  of  fact. 
The  judge  was  in  the  place  of  the  triers,  and  it  would  be  against 
the  principle  before  mentioned  to  grant  a  new  trial  on  that 
account  in  a  criminal  case,  where  there  has  been  a  verdict  of 
acquittal. 

After  Benjamin  Wright,  a  witness  called  in  behalf  of  the 
prosecution,  had  detailed  with  considerable  particularity  a  con- 
versation with  the  defendant  about  the  abduction  of  Morgan, 
he  said  he  had  given  all  the  conversation  on  the  occasion  re- 
ferred to,  which  he  could  recollect  in  words  or  in  substance. 
The  public  prosecutor  then  proposed  to  ask  the  witness  whether 
or  not  he  in  substance  or  effect  addressed  the  defendant  as  one 
of  those  concerned  in  the  transaction.  This  question  was  ob- 
jected to  and  overruled.  The  question  was  then  varied,  and  the 
vntness  was  asked  how  he  addressed  the  defendant  in  respect  to 
his  being  one  of  the  persons  concerned.  This  question  was 
also  objected  to  and  overruled.  To  each  of  these  decisions  on 
exception  was  taken.  Considerable  discretion  is  left  to  a  judge 
who  presides  at  a  trial  to  regulate  and  control  the  examination 
of  witnesses,  and  this  court  are  cautious  to  avoid  encroaching 
upon  the  proper  exercise  of  this  discretion.  If,  however,  an 
established  rule  of  law  has  been  violated,  the  party  injured  has 
an  undoubted  right  to  relief,  and  the  court  feel  no  reluctance 
in  such  a  case  to  grant  it. 

It  is  a  mistake  to  suppose  that  such  only  is  a  leading  ques- 
tion, to  which  yes  or  no  would  be  a  conclusive  answer.  A 
question  is  leading  which  puts  into  a  witness'  mouth  the  words 
that  are  to  be  echoed  back,  or  plainly  suggest  the  answer  which 
the  party  wishes  to  get  from  him:  1  Stark.  Ev.  124.  It  is  often 
a  matter  of  extreme  difficulty  to  distinguish  such  questions  as 
ought  not  to  be  tolerated  because  they  are  leading,  from  those 
which,  though  in  their  form  leading,  are  in  effect  only  calcu- 
lated to  draw  the  mind  of  the  witness  to  the  subject  of  inquiry. 
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lu  passing  on  these  questions^  the  court  ore  to  regard  in  some 
measare  the  inclinations  of  the  witnesses  as  well  as  the  subject- 
matter  to  which  the  question  relates.  If  it  is  apparent  that  the 
witness  is  in  the  interest  of  the  adverse  party,  the  court  will  be 
justified  in  going  so  far  as  to  permit  the  direct  examination  to 
take  the  character  of  a  cross-examination.  If  the  question  re- 
late to  introductory  matter,  and  be  designed  to  lead  the  witness 
with  more  expedition  to  what  is  material  to  the  issue,  it  is  cap- 
tions to  object  to  it,  even  if  it  be  leading. 

The  pernicious  influence  of  leading  questions  is  most  felt  and 
to  be  feared  when  the  object  of  inquiry  is,  to  ascertain  the  de- 
taOs  of  a  conversation,  admission,  or  agreement;  and  therefore 
more  rigor  is  called  for  and  justified  in  confining  the  direct  ex- 
amination in  such  cases  ta  its  appropriate  rules.  There  is  an 
essential  difference  between  a  direct  examination  and  a  cross- 
examination;  and  the  court  ought  not,  except  in  peculiar  cases, 
to  permit  the  former  to  assume  the  character  of  the  latter.  The 
grounds  on  which  the  judge  proceeded  in  overruling  the  ques- 
tions proposed  to  be  put  to  the  witness  Wright,  must  have  been, 
I  presame,  that  they  were  leading,  or  that  the  party  by  whom 
lie  was  called  was  subjecting  him  to  a  cross-examination.  It 
is  quite  evident  that  the  witness'  memory  as  to  the  conversation 
was  exhausted  before  those  questions  were  proposed.  The  first 
appears  to  me  to  be  a  leading  question.  I  consider  it  no  more 
nor  less  than  asking  the  witness  if  he  addressed  the  defendant 
as  one  of  the  abductors  of  Morgan.  This  seems  to  me  to  be 
very  similar  to  asking  a  witness,  after  he  had  testified  to  all  he 
knew  as  to  the  contents  of  a  letter,  if  it  had  in  it  anything 
ahont  the  writer  being  offered  a  certain  price  for  a  special  arti- 
tide  of  merchandise.  Such  a  question  is  admitted  by  Lord 
Ellenborough  to  be  a  leading  one:  Gourteen  v.  Touae^  1  Campb. 
43.  The  question  in  that  case  was  allowed  to  be  put  to  the  wit- 
ness by  the  party  calling  him,  but  it  was  for  a  particular  reason 
which  does  not  exist  in  this  case.  If  the  question  put  to 
Wright  had  been  in  the  direct  instead  of  the  alternative  form, 
it  would  clearly  have  been  exceptionable;  but  by  putting  it  in 
the  altematiTe,  the  effect  of  it  was  not  changed.  As  it  was,  it 
plainly  suggested  to  the  witness  the  answer  which  the  party 
wished  to  get  from  him.  It  therefore  conformed  to  the  very 
definition  of  a  leading  question. 

After  the  question  wa&  overruled  it  was  varied,  and  so 
varied,  I  think,  as  to  assume  the  fact  as  true,  which  it  was  the 
object  of  the  question  to  prove.    It  assumed  that  the  witness 
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did  address  the  defendant  as  one  of  the  persons  concerned  in 
carrying  ofif  Morgan,  and  only  asked  him  to  tell  the  manner  of 
the  address.  In  this  respect  I  hold  the  second  question  objec- 
tionable. Even  on  cross-examination  it  is  not  allowable  to  put 
a  question  which  assumes  a  fact  proved  which  is  not:  1  Stark.  Et. 
188. 

If  I  had  serious  doubts  as  to  the  correctness  of  the  judge's 
decisions  on  these  questions,  I  should  feel  inclined  to  hesitate 
before  granting  a  new  trial.  There  should  be  a  reasonable  ex* 
pectation  that  something  will  be  gained  by  a  further  examina- 
tion of  the  witness;  such  an  expectation  can  scarcely  be  in- 
dulged here.  It  is  conceded  that  the  witness  in  this  case  was 
intelligent,  and  it  was  not  pretended  that  he  manifested  the 
least  reluctance  to  disclose  whatever  be  knew;  his  memory  was 
exhausted  as  to  the  details  of  his  conversation  with  the  defend- 
ant, so  much  so  that  he  declared  be  had  stated  in  words  or  in 
substance  all  he  could  recollect.  The  experiment  of  submitting 
such  a  witness  to  a  sifting  cross-examination  holds  out  but  a 
faint  hope  that  more  truth  would  be  elicited  from  him;  bat  the 
right  thus  to  examine  him  does  not  exist  in  this  instance. 

The  public  prosecutor  objected  to  the  right  of  the  defendant 
to  call  and  re-examine  this  witness  in  relation  to  the  same  sub- 
ject on  which  he  had  been  examined  more  than  twenty-four 
hours  before,  and  after  several  other  witnesses  had  been  called 
and  examined  subsequent  to  his  first  examination.  When  the 
examination  is  closed  and  the  witness  dismissed  from  the  stand, 
it  is  a  matter  resting  in  the  discretion  of  the  court  which  re- 
ceives the  testimony,  to  allow  of  a  further  examination.  I  do 
not  doubt  that  this  discretion  is  often  too  indulgently  exercised, 
but  it  is  scarcely  possible  for  this  court  to  regulate  it.  Courts 
which  try  issues  of  fact  must  experience  the  inconveniences  aris- 
ing from  too  great  indulgence  in  this  respect,  and  on  them  de- 
volves the  duty  of  applying  the  corrective.  At  all  events  it  is 
a  matter  too  purely  discretionary  to  warrant  the  interference  of 
this  court,  unless  it  should  be  in  a  very  flagrant  and  oppressive 
instance.  The  case  now  presented  to  our  consideration  is  not 
of  that  character. 

In  examining  the  various  grounds  on  which  this  motion  for 
a  new  trial  is  placed,  I  am  brought  to  the  oonsidexation  of  the 
judge's  decision  excusing  Daniels,  a  witness  on  the  part  of  the 
prosecution,  from  answering  the  question  put  to  him,  on  his 
allegation  thai  the  answers  might  expose  him  to  infuny,  or  irn^ 
pilosis  him  in  the  tmnsssHon  islstifs  to  Willisas  Maqpn-    A 
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distmotion  is  to  be  taken  as  to  the  rale  of  law  between  a  qnes- 
tion,  the  direct  answer  to  which  may  fix  a  stain  of  infamy  on  the 
character  of  the  witness,  and  a  question  the  answer  to  which 
may  have  a  tendency  to  implicate  the  witness  in  a  criminal 
diarge  for  which  he  may  be  prosecuted.  The  rule  applicable  to 
the  first  question  as  laid  down  by  Mr.  Peake  is,  that  a  witness 
shall  not  be  rendered  infamous  or  even  disgraced  by  his  own 
examination  as  to  facts  not  connected  with  the  cause  in  which 
he  is  examined:  Peake  Ev.  202.  In  some  of  the  elementary 
treatises  on  evidence  the  rule  is  not  qualified  by  the  last  clause; 
but  in  all  the  cases  I  have  seen,  the  question,  the  answer  to 
which  might,  as  it  was  alleged,  disgrace  the  vntness  or  render 
him  infamous,  did  not  relate  to  a  matter  directly  connected 
with  the  merits  of  the  cause:  4  Esp.  226;  13  Johns.  82;  1  Phil, 
on  Ev.  207;  1  Stark.  Ev.  187.  The  object  of  the  interrogatoxy 
was  to  impair  the  credibility  of  the  witness. 

If  a  witness  is  allowed  to  decline  answering  when  examined 
for  one  purpose,  because  the  answer  may  show  him  infamous, 
perhaps  it  may  be  a  refinement  to  hold  that  he  is  debarred  the 
same  priTilege  when  exposed  to  the  same  result  because  the 
question  is  material  to  the  merits  of  the  cause.  If  the  objec- 
tion to  answer  be  placed,  as  it  undoubtedly  is,  on  the  ground 
that  the  witness  maybe  disgraced  thereby,  his  privilege  attaches 
when  that  result  will  be  produced  by  the  answer.  It  is  not 
reasonable  that  the  right  to  this  privilege  should  depend  on 
the  bearing  of  the  testimony  or  any  other  matter.  But  where 
the  privilege  arises  from  an  apprehension  that  the  answer  will 
expose  the  character  of  the  witness  to  the  reproach  of  moral 
tmrpitnde,  as  distinguished  from  the  danger  of  a  criminal  prose- 
eoiion,  it  is  not  enough  for  the  witness  to  allege  that  his  answer 
will  have  a  tendency  to  expose  him  to  infamy  or  disgrace.  The 
question  must  be  such  that  the  answer  to  it,  which  he  may  be 
required  by  the  obligation  of  his  oath  to  give,  will  directly  show 
the  infamy,  and  the  court  must  see  that  such  will  be  the  case 
before  they  will  allow  the  excuse  to  prevail.  No  direct  answer 
that  Daniels  could  have  given  to  the  questions  put  to  him  could 
have  fixed  on  him  the  stain  of  infamy.  The  first  question  put 
to  him  was,  whether  he  was  at  a  particular  house  on  a  particular 
daj;  a  day  when  Morgan,  as  it  was  alleged,  was  brought  there. 
The  second  question  was,  whether  a  hack  or  covered  carriage 
was  driven  to  or  arrived  at  that  house  on  the  evening  of  that 
day.  Whatever  answer  he  might  give  to  these  questions,  no 
mhiDj  or  disgrace  could  thereby  attach  to  him  as  the  imme- 


140  People  v.  Matheb.  [New  York, 

diate  result  of  the  answer.    Whether  the  rale  be  as  laid  down 
by  Mr.  Peake,  or  more  general  and  eztensiTe  in  its  operation 
no  excuse  to  exonerate  the  witness  from  answering  these  ques 
tions  could  be  drawn  from  it. 

It  may  be  urged  in  behalf  of  a  witness,  and  I  think  it  was  so 
put  to  us  on  the  argument  in  this  case,  that  if  the  answer  to 
the  question,  provided  the  witness  was  still  liable  to  a  criminal 
prosecution,  would  supply  a  link  in  the  chain  of  testimony 
which  might  be  the  only  one  undiscovered  and  wanted,  to  sus- 
tain a  criminal  proceeding  against  him,  it  might,  though  exempt 
from  a  prosecution,  supply  one  of  the  facts  by  which  the  infamy 
of  being  concerned  in  a  criminal  transaction  would  be  estab- 
lished and  publicly  proclaimed  to  the  world.  Inquisitive 
curiosity  may  go  as  far  in  bringing  together  scattered  facts  to 
trace  out  offenders  as  a  judiciaJ  investigation,  but  the  law  will 
not  look  upon  what  may  or  may  not  be  done  as  private  feelings 
shall  dictate,  as  it  views  what  it  commands  to  be  done.  It  will 
not  presume  that  an  investigation  will  be  carried  through  a 
series  of  transactions,  in  order  to  develop  the  infamy  of  an  in- 
dividual where  there  is  no  obligation  of  duty  to  do  so;  but  it 
will  presume,  where  a  fact  is  disclosed  which  will  contribute  to 
a  conviction  of  an  offender,  that  the  officers  to  whom  is  com- 
mitted the  administration  of  justice  will  use  that  fact  in  the 
detection  of  guilt.  The  distinction  which  I  have  endeavored  to 
point  out  between  the  rule  which  protects  the  witness  from  be- 
ing compelled  to  proclaim  his  own  infamy,  and  that  which 
secures  him  when  on  the  stand  from  becoming  the  unwilling 
instrument  of  his  own  conviction,  is  not  new  or  unsupported  by 
authority.  In  Macbridge  v.  Macbridge,  4  Esp.  242,  the  defend- 
ant proposed  to  ask  one  of  the  witnesses  if  she  did  not  live  in  a 
state  of  concubinage  with  the  plaintiff.  Lord  Alvanley  inter- 
posed and  prevented  the  putting  of  the  question.  He  observed : 
*'  I  do  not  go  so  far  as  others  may;  I  will  not  say  that  a  witness 
shall  not  be  asked  what  may  tend  to  disparage  him.  I  think 
those  questions  only  should  not  be  asked  which  have  a  direct 
and  immediate  effect  to  disgrace  or  disparage  the  witness.''  It 
was  said  by  Lord  Eldon  (1  Merivale,  400):  **  Upon  the  ques- 
tion of  character  I  hold  that,  supposing  a  man  to  be  liable  to  a 
penalty  of  forfeiture,  provided  he  is  sued  within  a  limited 
time  and  that  the  suit  is  not  commenced  till  after  the  limita- 
tion expires,  he  is  bound  to  answer  fully,  notwithstanding  his 
answer  may  tend  to  cast  a  very  great  degree  of  reflection  upon 
his  character  and  conduct." 
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A  more  restricted  mgnification  was  given  by  the  defendant's 
eoQDsel,  on  the  argument,  to  the  word  **  eliminate  "  than  the  cases 
warrant.  In  them,  the  expression  that  a  witness  can  not  be 
compelled  to  answer  a  question  that  criminates  or  has  a  ten-* 
dency  to  criminate  himself,  means,  that  he  is  not  required  to 
answer  a  question,  if  by  so  doing  he  must  disclose  what  will 
show  or  has  a  tendency  to  show  that  he  is  guilty  of  a  crime  for 
which  he  is  yet  liable  to  be  punished.  So  it  was  used  in  the 
esse  of  Burr,  Burr's  Trial,  424,  in  Caies  t.  Hardaaes,  8  Taunt. 
424,*  and  in  Parkhurst  v.  Lawton,  2  Swanst.  216." 

The  principal  reliance  of  the  defendant  to  sustain  the  deter- 
mination of  the  judge,  is  placed,  I  presume,  on  the  rule  of  law 
that  protects  a  witness  in  refusing  to  answer  a  question  which 
will  have  a  tendency  to  accuse  him  of  a  crime  or  misdemeanor. 
Where  the  disclosures  he  may  make  can  be  used  against  him  to 
procure  his  conviction  for  a  criminal  offense,  or  to  charge  him 
with  penalties  and  forfeitures,  he  may  stop  in  answering  before 
he  arriye  at  the  question,  the  answer  to  which  may  show  direct* 
ly  his  moral  turpitude.     The  witness  who  knows  what  the  court 
does  not  know,  and  what  he  can  not  communicate  without  being 
a  self-accuser,  is  to  judge  of  the  effect  of  his  answer,  and  if  it 
proves  a  link  in  the  chain  of  testimony,  which  is  sufficient  to 
convict  him,  when  the  others  are  made  known,  of  a  crime,  he  is 
protected  by  law  from  answering  the  question.    If  there  be  a 
series  of  questions,  the  answer  to  all  of  which  would  establish 
his  criminality,  the  party  can  not  pick  out  a  particular  one  and 
say,  if  that  be  put  the  answer  will  not  criminate  him.    *'  If  it  is 
one  step  having  a  tendency  to  criminate  him,  he  is  not  compelled 
to  answer:"  16  Yes.  242.    The  same  privilege  that  is  allowed  to 
a  witness,  is  the  right  of  a  defendant  in  a  court  of  equity  when 
called  on  to  answer.    In  Parkhurai  v.  Lowten,  before  referred 
to,  the  chancellor  held  that  the  defendant  **  was  not  bound 
to  answer  the  question,  the  answer  to  which  would  criminate 
him  directly,  but  not  any  which,  however  remotely  connected 
with  the  fact,  would  have  a  tendency  to  prove  him  guilty  of 
simony."    The  language  of  Chief  Justice  Marshall  on  Burr's 
trial  is  equally  explicit  on  this  point.     ''  Many  links,"  he  says, 
''  frequently  compose  that  chain  of  testimony  which  is  necessary 
to  convict  an  individual  of  a  crime.     It  appears  to  the  court  to 
be  the  true  sense  of  the  rule,  that  no  witness  is  compellable  to 

furnish  any  one  of  them  against  himself.     It  is  ceiiainly  not 

only  a  possible  but  a  probable  case,  that  a  witness,  by  disclos- 

L.  Cttmyr.  Hardatn,  8  TmDt.  43A.  2.  Parkkura  r,  LomUn,  2  Swanst.  2lff. 
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ing  a  single  faot,  may  complete  the  testimony  against  himself, 
and,  to  eyexy  e£Eeotiial  purpose,  accuse  himself  as  entirely  as  he 
would  by  stating  eyery  circumstance  which  would  be  required 
for  his  conviction.  That  fact  of  itself  would  be  unavailing,  bat 
all  other  facts  without  it  would  be  insufficient.  While  that  re- 
mains concealed  in  his  own  bosom  he  is  safe;  but  draw  it  from 
thence  and  he  is  exposed  to  a  prosecution.  The  rule  which  de* 
clares  that  no  man  is  compellable  to  aocase  himself ,  would  most 
obviously  be  infringed  by  compelling  a  witness  to  disclose  a 
fact  of  this  description:"  1  Burr's  Trial,  244. 

The  object  of  the  two  rules  I  have  been  considering  is  very 
different.  The  one  saves  the  witness  from  being  the  herald  of 
his  own  infamy;  the  other  from  himself  furnishing  the  means  of 
his  punishment.  The  confounding  of  these  rules  would  in  my 
opinion  produce  a  strange  result.  Would  it  be  pretended  that 
a  man  who  had  been  convicted  and  punished  for  a  particular 
offense  and  was  called  as  a  vritness  against  an  accomplice,  would 
be  excused  from  testifying  to  any  of  the  series  of  facts  in  which 
he  had  participated  with  the  accused,  the  proof  of  which  con- 
stituted the  evidence  by  which  his  guilt  was  made  manifest,  be- 
cause bis  answer  has  a  tendency  to  show  that  he  had  committed 
the  offense?  There  could  be  nothing  in  the  situation  of  such  a 
witness,  or  in  that  of  any  other  witness  who  could  not  be  ex- 
posed to  a  prosecution,  which  requires  the  application  of  a  rule 
of  law  designed  to  protect  men  from  becoming  instrumental  in 
bringing  down  upon  themselves  the  penalties  of  violated  laws. 

My  conclusion  is  that  where  a  witness  claims  to  be  excused 
from  answering  a  question  because  the  answer  may  disgrace 
him  or  render  him  infamous,  the  court  must  see  that  tiie  answer 
may,  without  the  intervention  of  other  facts,  fix  on  him  moral 
turpitude.  Where  he  claims  to  be  excused  from  answering  be* 
cause  his  answer  will  have  a  tendency  to  implicate  him  in  a 
crime  or  misdemeanor,  or  will  expose  him  to  a  penalty  or  for- 
feiture, then  the  court  are  to  determine  whether  the  answer  he 
may  give  to  the  question  can  criminate  him  directly  or  indi- 
rectly, by  furnishing  direct  evidence  of  his  guilt,  or  by  estab- 
lishiug  one  of  many  facts,  which  together  may  constitute  a 
chain  of  testimony  sufficient  to  warrant  his  conviction,  but 
which  one  fact  of  itself  could  not  produce  such  result;  and  if 
they  think  the  answer  may  in  any  way  criminate  him,  they  must 
allow  his  privilege,  without  exacting  from  him  to  explain  how 
he  would  be  criminated  by  the  answer  which  the  truth  may 
oblige  him  to  give.     If  the  witness  was  obliged  to  show  how 
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the  effect  is  produced,  the  protection  would  at  once  be  anni- 
hilated. The  means  which  he  would  be  in  that  case  compelled 
to  use  to  obtain  protection,  would  inyolye  the  surrender  of  the 
▼eiy  object  for  the  security  of  which  the  protection  was  sought. 
I  am  therefore  of  opinion  that  Daniels  should  have  been  re- 
quired to  answer  the  questions  put  to  him,  unless  the  answers 
might  have  had  a  tendency  to  implicate  him  in  a  criminal  offense 
for  which  he  was  then  liable  to  be  prosecuted. 

Daniels  could  not  have  been  indicted  for  conspiring  to  cany 
off  or  to  imprison  Morgan,  nor  for  committing  an  assault  and 
battery  on  him,  because  the  statute  of  limitations  furnished  a 
bar  to  the  proceedings.    Suppose  a  more  disastrous  fate  at- 
tended Morgan  than  has  yet  been  brought  to  light:  suppose  he 
was  murdered — ^a  catastrophe  far  from  being  too  improbable  at 
this  time  to  be  assumed  as  a  ground  for  reasoning,  or  illustra- 
tion of  an  argument — all  those  who  were  engaged  in  his  abduc- 
tion would  be  implicated  in  that  murder;  those  who  were  pres- 
ent at  its   consummation    as  principals,  and  all   others    as 
aeoesaories  before  the  fact.    Would  their  offense  be  barred  by 
the  statute  of  limitations?    All  suits,  informations,  and  indict- 
ments for  any  crime  or  misdemeanor,  murder  excepted,  must  be 
prosecuted  within  three  years  after  the  offense  is  committed:  1 
Be?.  Laws,  187.    It  is  contended,  on  the  part  of  the  people,  that 
this  exception  is  to  be  rigidly  construed,  and  should  be  taken  to 
indode  only  the  offense  of  principals  to  a  murder,  and  not  acces- 
sories before  the  fact    Whatever  is  murder  is  included  in  it. 
If  the  crime  of  an  accessory  to  a  murder  before  the  fact  is  not  a 
mnrder,  it  is  without  a  specific  name.    Homicide  is  a  generic 
term,  within  which  the  offense  of  an  accessoiy  to  a  murder  must 
fall;  bat  I  have  never  seen  an  enumeration  of  the  several  species 
of  offenses  indnded  in  it  which  will  embrace  this  crime,  if  it  be 
anything  different  from  murder.    It  can  be  neither  manslaughter 
nor  excusable  or  justifiable  homicide. 

By  the  act  concerning  murder,  1  Bev.  Laws  66,  all  willful  kill- 
ing by  poisoning  is  declared  willful  murder  of  malice  prepense, 
and  ihe  offenders  therein,  their  aiders,  abettors,  procurers,  and 
counselors,  are  to  suffer  death,  and  forfeit  in  every  behalf,  as 
in  other  cases  of  wiUf  ul  murder  of  malice  prepense.  In  the 
act  declaring  the  punishment  of  certain  crimes,  it  is  provided 
that  every  person  convicted  or  attainted  of  any  kind  of  murder, 
or  of  aiding,  abetting,  or  procuring  any  kind  of  murder  to  be 
committed,  shall  suffer  death  for  the  same:  1  Bev.  Laws  407. 
Principal  and  accessories  are  grouped  together  in  these  statutes. 
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without  any  distinction  as  to  their  punijhment  or  the  nature  of 
their  offense.    It  is  beyond  a  doubt  that  in  the  Bevised  Statutes 
the  ofifense  of  an  accessory  to  a  murder  before  the  fact  comes 
under  the  denomination  of  murder.    They  speak  of  no  such 
offense  as  distinct  from  it.    The  killings  of  a  human  beings 
by  the  act,  procurement,  or  omission  of  another,  in  cases 
where  such  killing  shall  not  be  murder  aooording  to  tiUe  1,  of 
chapter  1,  concerning  crimes  and  punishments,  is  declared  to  be 
justifiable  or  excusable  homicide  or  manslaughter:  2  Bey.  Stat. 
660.  What  is  justifiable  or  excusable  homicide,  and  what  is  man- 
slaughter, is  there  defined,  and  so  defined  as  to  exclude  the 
idea  that  the  crime  of  an  accessoiy  to  a  murder  before  the  fact 
can  be  anything  else  but  murder.    Writers  on  criminal  law 
make  some  difference  between  the  offense  of  a  principal  and  thai 
of  an  accessory,  but  this  is  chiefly  as  to  the  order  and  mode  of 
proceeding  against  them.    Ordinarily,  the  accessory  can  not  be 
convicted  before  the  principal.    They  may,  however,  be  joined 
together  in  the  same  indictment,  and  tried  at  the  same  time; 
and  this  mode  of  procedure  is  recommended  by  Mr.  Justice 
Foster,  as  the  most  eligible:  Foster,  865.    It  seems  to  be  set- 
tled that  if  a  person  be  indicted  as  principal,  and  acquitted,  be 
can  not  be  again  indicted  as  an  accessory  before  the  fact:  1 
Hale's  P.  C.  626;  2  Hawk.  244;  1  Bussell  on  Crimes,  51.    This 
must  proceed  on  the  ground  that  the  second  indictment  is  for 
the  same  offense  contained  in  the  first:  Kel.  22,  26.    Mr.  Jus- 
tice Foster,  however,  does  not  so  view  it.    He  is  of  opinion 
that  the  offense  of  the  principal  and  accessoiy  specifically  differ; 
they  may  specifically  differ  and  yet  both  be  murder.    Murder 
by  poisoning  is  different  from  that  by  shooting,  and,  as  we  have 
seen,  the  statute  implies  that  there  are  several  kinds  of  this 
crime.    Neither  the  statute  nor  common  law  has  attempted  to 
characterize  the  offense  of  an  accessory  by  a  specific  name  dif- 
ferent from  that  which  is  applied  to  the  crime  of  the  principal, 
or  to  distinguish  him  in  punishment  from  the  doom  that  awaits 
the  principal.    There  is  no  settled  grade  of  enormity  between 
them.     He  who  conceives  the  mischief  and  sets  the  assassin  to 
work,  is  as  wicked  and  deserves  as  much  severity  from  the  law 
as  be  that  strikes  the  fatal  blow.    It  is  uncontrovertible  that  he 
<7ho  procures  a  felony  to  be  committed,  is  a  felon,  and  if  the 
felony  be  a  murder,  he  is  a  murderer.    I  can  not  find  in  the  stat- 
ute of  limitations  anything  from  which  I  can  infer  that  the  legis- 
lature intended  that  any  length  of  time  should  place  an  accessory 
to  a  murder  before  the  fact  beyond  the  reach  of  punishment. 
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U  I  am  coRect  in  my  conclnsioii  that  the  offense  of  acces- 
BorieB  to  a  murder  before  the  fact  is  not  included  within  the 
Btaiate  of  limitations,  it  is  certainly  not  improbable  that  the 
witness  Daniels  might  have  had  a  fair  claim  to  the  privilege  he 
assarted  and  the  court  yielded  to  him.  After  what  took  place 
at  the  trial,  it  is  not  illiberal  to  suppose  that  Daniels  was  in- 
Tolyed  in  the  transaction  to  which  the  defendant  was  supposed 
to  be  a  party.  The  mysterious  obscurity  that  hangs  over  the 
termination  of  this  affair  justifies  a  well  founded  suspicion  that 
Moi^gan  came  to  an  untimely  end.  If  this  conjecture  is  well 
wairanted  (and  whether  it  is  so  or  not  the  witness  may  know, 
bot  can  not  be  required  to  explain),  the  court  must  see  that  his 
privilege  to  decline  answering  is  as  likely  to  esist  now  as  at  any 
period  before  the  statute  attached  to  the  minor  offenses  of  con- 
spiracy and  false  imprisonment.  I  think  the  judge  could  not 
safely  say  that  the  privilege  was  claimed  by  the  witness  in  this 
case  as  a  mere  subterfuge  to  suppress  the  truth,  and  thereby 
aid  the  escape  of  the  guilty. 

The  judge  properly  refused  to  permit  the  inquiries  which  the 
public  prosecutor  proposed  to  make  for  the  purpose  of  sustain- 
ing the  character  of  Gregory,  a  vritness  called  on  the  part  of 
the  people.  Several  persons  had  testified  to  his  bad  character. 
It  was  then  proposed,  by  way  of  supporting  his  credit,  to  in- 
troduce vritnesses  to  show  that  the  reports  against  him  had 
originated  from  a  particular  party  or  body  of  men,  and  were 
founded  on  a  particular  transaction,  which  had  been  intention- 
ally perverted  to  injure  his  character.  I  think  this  was  asking 
for  a  greater  latitude  of  inquiry  than  it  would  be  safe  to  grant. 
If  the  main  issue  formed  by  the  pleadings  is  to  be  tried  vrith 
reasonable  expedition,  collateral  issues  must  be  avoided  as 
much  as  possible.  These  issues  are  more  likely  to  multiply  in 
ascertaining  the  interest  or  testing  the  credibility  of  witnesses, 
than  in  any  other  incidents  of  a  trial.  The  rule  which,  every- 
thing considered,  has  been  found  safest  on  this  subject  is,  to 
aUow  general  evidence  to  be  given  of  general  character.  Starkie 
says,  that  the  proper  question  to  be  put  to  a  witness  who  is 
ciJled  to  impeach  another  is,  whether  he  would  believe  him  on 
oath:  1  Stark,  on  Bv.  147.  Phillips  states  that  the  mode  of 
inquiry  is  to  ask  the  witnesses  whether  they  have  the  means  of 
knovring  the  general  character  of  the  former  witness,  and 
whether,  from  such  knowledge,  they  would  believe  him  on  oath: 
1  Phil.  Ev.  212.  When  general  evidence  of  this  nature  is  given, 
impeaching  the  credit  of  a  witness,  the  opposite  party  may  go 
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into  a  oroBS-examination  to  ascertain  the  groands  of  the  an- 
favorable  opinions,  and  in  doing  that  he  may  interrogate  the 
witnesses  as  to  their  opportanities  of  knowing  the  character  of 
the  impeached  witness,  how  long  and  how  generally  the  un- 
favorable reports  have  prevailed,  and  from  what  particular 
individuals  they  heard  them. 

This  range  of  cross-examination  would  seem  to  be  sufficient 
bo  enable  the  party  calling  the  impeached  witness  to  show,  if 
such  was  the  fact,  that  the  imputed  bad  character  was  artificial, 
and  created  to  answer  a  particular  purpose.  To  authorize  fur- 
ther inquiries  would  very  much  embarrass  and  delay  trials,  and 
probably,  in  no  respect,  subserve  the  ends  of  justice.  If  the 
public  prosecutor  had  been  permitted,  in  this  case,  to  introduce 
evidence  to  show  that  the  reports  originated  with  a  particular 
party  or  body  of  men,  the  defendant  must  have  been  allowed  to 
conlxovert  the  fact  by  the  testimony  of  other  witnesses.  If  it 
was  allowable  for  one  party  to  show  that  the  bad  character 
arose  from  a  particular  transaction  which  did  not  justify  the  diii- 
paraging  reports,  the  other  party  must  be  allowed  to  show  that 
the  nature  of  that  transaction  was  such  as  to  warrant  them.  It 
was  the  duty  of  the  judge  to  exclude  these  collateral  inquiries. 

It  is  contended  that  the  judge  erred  in  instructing  the  jury 
that  to  convict  the  defendant  they  must  be  satisfied  ihat  he  was 
a  party  to  the  conspiracy  at  its  formation  originally,  and  that 
Lis  rendering  assistance  in  carrying  it  into  execution,  after  it 
was  formed,  would  not  make  him  a  party  to  it. 

The  proof  established  a  conspiracy  in  or  about  Canandaigua 
to  take  Morgan  from  the  jail  at  that  place,  and  to  carry  him 
away.  There  was  no  evidence  to  show  that  the  defendant  was 
then  a  parly  to  it.  His  first  visible  connection  with  those  who 
commenced  the  illegal  act,  if  he  was  at  all  connected  with  them, 
was  after  Morgan  had  been  removed  seventy  miles  from  Canan* 
daigua. 

The  language  of  the  charge  warrants  the  belief  that  the  judge 
thought  there  was  but  one  conspiracy  proved.  There  is  no 
proposition  better  established  than  that  the  venue  in  a  criminal 
case  must  be  laid  in  the  county  where  the  offense  was  com- 
mitted. In  indictments  for  conspiracy,  the  venue  may  be  laid 
in  any  county  in  which  it  can  be  proved  that  an  overt  act  was 
done  by  any  one  of  the  conspirators  in  furtherance  of  their 
common  design:  Archb.  Crim«  P.  6.  Where  a  conspiracy  was 
formed  at  sea,  and  an  overt  act  done  in  the  county  of  Middlesex, 
it  was  held  that  the  venue  was  properly  laid  in  that  county: 
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The  King  y.  Briaac  and  ScoU,  4  EaBt»  164.  So  in  the  case  of 
The  King  t.  Bowe8  and  others,  referred  to  in  The  King  v.  Briaae 
and  SooU,  the  conspirators  were  tried  in  Middlesex,  though 
there  was  no  proof  of  an  actual  conspiracy  within  that  county, 
and  the  acts  and  doings  of  some  of  them  were  wholly  in  other 
counties.  All  these  cases  must  proceed,  I  think,  on  the  prind* 
pie  that  the  crime  is  committed  where  the  OTert  act  is  per- 
formed. I  admit  that  it  is  the  illegal  agreement  that  consti- 
tutes the  crime;  when  that  is  concluded  the  crime  is  perfect, 
and  the  conspirators  may  be  convicted  if  the  crime  can  be  proved. 
No  overt  act  need  be  shown,  or  even  performed,  to  authorize  a 
conviction.  If  conspirators  enter  into  the  illegal  agreement 
in  one  county,  the  crime  is  perpetrated  there,  and  they  may 
be  immediately  prosecuted;  but  the  proceedings  against  them 
must  be  in  that  county.  If  they  go  into  another  county  to  exe- 
cote  their  plans  of  mischief,  and  there  commit  an  overt  act,  they 
may  be  punished  in  the  latter  county  without  any  evidence  of  an 
express  renewal  of  their  agreement.  The  law  considers  that 
wherever  they  act,  there  they  renew,  or  perhaps,  to  speak  more 
properly,  they  continue  their  agreement,  and  this  agreement  is 
renewed  or  continued  as  to  all  whenever  any  one  of  them  does 
an  act  in  furtherance  of  their  common  design.  In  this  re- 
spect conspiracy  resembles  treason  in  England,  when  directed 
against  the  life  of  the  king.  The  crime  consists  in  imagining 
the  death  of  the  king.  In  contemplation  of  law,  the  crime  is 
committed  wherever  the  traitor  is,  and  furnishes  proof  of  his 
iricked  intention  by  the  exhibition  of  any  overt  act. 

If  the  proposition  which  I  have  stated  relative  to  conspirators 
be  correct  (and  there  is  no  accounting  for  the  decisions  on  the 
subject,  unless  it  be  upon  the  principle  I  have  mentioned),  it 
necessarily  follows  that  whenever  a  new  party  concurs  in  the 
plana  originally  formed,  and  comes  in  to  aid  in  the  execution  of 
them,  be  is  from  that  moment  a  fellow-conspirator.  He  com- 
mits the  offense  whenever  he  agrees  to  become  a  party  to  the 
transaction,  or  does  any  act  in  furtherance  *of  the  original 
design. 

If  this  conclusion  is  properly  deduced  from  the  authorities 
tefened  to,  the  judge  erred  in  saying  to  the  jury  that  although 
it  should  satisfactorily  appear  that  the  defendant  assisted  in 
eanying  the  conspiracy  into  execution  after  its  formation,  that 
fact  would  not  make  him  a  party  to  it.  This  doctrine  of  the 
judge  would  seem  to  render  it  impossible  for  a  new  party  to  be 
added  to  the  original  conspirators.    Can  it  be  true,  that  if  two 
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men  conspire  to  commit  a  criminal  act,  and  afterwards  twenty 
others  co-operate  with  them  in  executing  the  plan,  these  last 
are  not  conspirators  ?  If  a  series  of  acts  are  to  be  performed 
with  a  view  to  produce  a  particular  result,  he  who  aids  in  the 
performance  of  any  one  of  these  acts  in  order  to  bring  about 
the  result,  must  have  the  intention  to  effectuate  the  end  pro- 
posed; and  if  he  operates  with  others,  knowing  them  to  have 
the  same  design,  there  is  in  fact  an  agreement  between  him  and 
them;  his  criminal  intent  is  not  to  be  distinguished  from  the 
intent  of  those  who  first  formed  the  plans  of  the  conspiracy. 
If  two  thirds  of  the  journeymen  of  any  particular  mechanic  art 
in  a  city  should  agree  to  turn  out  for  higher  wages,  and  after 
the  agreement  was  formed  the  other  third  should  join  them, 
would  those  who  last  acceded  to  the  design  be  less  exposed  to 
the  penalties  of  the  law  than  those  who  originated  it?  Would 
not  their  concurrence,  without  any  particular  proof  of  an  agree- 
ment to  concur,  be  conclusive  against  them  ?  If  it  had  been 
proved  that  the  defendant  in  this  case  had  met  persons  in  Or- 
leans county 9  who  had  Morgan  in  their  custody,  and  on  being 
made  acquainted  with  their  views,  had  expressed  his  approba- 
tion of  their  original  undertaking,  and  given  them  his  aid  in 
accomplishing  it,  would  he  not  have  been  involved  in  the  con- 
spiracy ?  I  can  not  bring  my  mind  to  entertain  a  doubt  on  the 
subject.  But  it  may  be  said  ,that  the  case  supposed  shows  a 
new  conspiracy.  I  concede  that  it  does;  but  it  shows  a  new 
conspiracy  no  more  than  one  would  be  shown  by  proving  that 
the  defendant  assisted  in  carrying  the  conspiracy  into  execution 
after  it  was  formed.  It  may  be  that  the  judge  only  meant  to 
say,  that  the  acts  of  the  defendant,  being  merely  in  furtherance 
of  the  design  of  the  conspirators,  would  not  make  him  a  party 
to  the  conspiracy.  They  certainly  would  not,  unless  he  knew 
of  the  designs  of  the  conspirators,  and  intentionally  lent  his  aid 
to  them.  It  is  settled  on  good  authority  that  the  fact  of  con- 
spiring need  not  be  proved:  2  Day,  205:  1  Wm.  Bl.  392.  If 
parties  concur  in  doing  the  act,  although  they  were  not  pre- 
viously acquainted  with  each  other,  it  is  a  conspiracy:  Per 
Lord  Mansfield,  1  Hawk.  c.  72,  sec.  2,  note.  Lord  Kenyoo 
says,  in  Bex  v.  Hammond  db  Webb^  2  Esp.  Cas.  719:  ''  If  a  gen- 
eral conspiracy  exists,  you  may  go  into  general  evidence  of  its 
nature  and  the  conduct  of  its  members,  so  as  to  implicate  men 
who  stand  charged  with  acting  upon  the  terms  of  it,  years  after 
those  terms  have  been  established,  and  who  reside  at  a  great 
distance  from  the  place  where  the  general  plan  is  carried  on.'' 
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Tbese  cases  show  that  all  who  accede  to  a  conspiracy  after  its 
formation,  and  while  it  is  being  executed,  become  conspirators. 
I  am  of  opinion  that  the  jadge  misdirected  the  jury  as  to  the 
law,  when  he  stated  to  them  that  the  defendant,  if  he  was  not 
a  party  at  the  formation  of  the  conspiracy  originally,  would  not 
become  such  by  assisting  to  carry  it  into  execution. 

Bat  under  the  circumstances  of  this  case,  I  entertain  serious 
doubts  whether  the  court  ought  (assuming  that  it  has  the  right), 
to  grant  a  new  trial  for  this  misdirection.  In  ordinary  cases 
the  court  do  not  grant  a  new  trial  if  the  judge  has  misstated 
the  law  to  the  jury,  unless  it  is  probable  that  the  result  of  the 
trial  has  been  iJiereby  changed.  In  criminal  cases,  where  the 
defendant  has  once  been  acquitted,  the  reluctance  to  grant  new 
trials  has  ever  been  yery  great.  It  is  a  conceded  rule  of  law, 
not  to  grant  a  new  trial  in  such  cases  because  the  verdict  is 
against  eridenee.  Whether  a  new  trial  can  be  granted  where 
there  has  been  an  acquittal  without  infringing  the  rights  of  the 
defendant,  eyen  where  the  court  haye  misdirected  the  jury,  is 
now  an  unsettled  question.  If  the  power  exists,  it  oaght  not  to 
be  exercised,  unless  it  is  reasonable  to  infer  that  the  misdirec- 
tion of  the  court  has  been  the  cause  of  the  acquittal.  Was  the 
Terdict  of  acquittal  in  this  case  the  result  of  the  judge's  error  as 
to  the  law  ?  I  do  not  belieye  that  we  should  be  warranted  in 
saying  that  it  was.  I  do  not,  howeyer,  mean  to  be  understood, 
that  I  approve  of  the  yerdict  of  the  jury.  This  court  look  at 
the  facts  only  with  a  yiew  to  ascertain  and  settle  the  questions 
of  law  that  arise  in  the  case. 

There  is  no  complaint  of  the  judge's  charge,  so  far  as  it  re- 
lated  to  the  count  for  the  false  imprisonment.  On  that  count  the 
JQiy  acquitted  the  defendants  If  they  did  not  think  the  eyidence 
sufficient  to  convict  him  of  falsely  imprisoning  Morgan,  they 
could  not,  consistently,  on  the  same  evidence  convict  him  of 
conspiring  to  imprison  him.  The  conspiracy,  so  far  as  it  could 
affect  the  defendant,  was  made  out  by  the  proof  of  acts  as  distin- 
gaished  from  an  agreement;  and  if  they  were  not  sufficient  to  es- 
tablish the  charge  of  a  false  imprisonment,  they  were  insufficient 
to  establish  that  of  a  conspiracy.  The  evidence  relied  on  to  con- 
vict the  defendant  was,  that  he  drove  a  carriage  which  it  was 
sapposed  contained  Morgan,  knowing  that  he  was  in  it,  and 
detained  there  against  his  will.  If  the  testimony  did  not  es- 
tablish that  fact,  there  was  not  sufficient  proof  to  warrant 
a  conviction  for  a  conspiracy,  and  the  jury,  by  acquitting  the 
defendant  of  the  charge  of  false  imprisonment,  have  said  that 
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fact  was  not  establiahed.  OonsideiiDg  the  character  of  the 
evidence  given,  the  acqnittal  on  the  count  for  the  false  im- 
prisonment necessarily  involved  the  acquittal  on  that  for  a 
conspiracy  under  proper  instructions  as  to  the  law  applicable  to 
the  latter  charge.  I  can  not,  therefore,  persuade  myself  ihai 
the  error  of  the  judge  contributed  to  the  acquittal  of  the  de- 
fendant, and  I  am  against  granting  a  new  trial  on  that  account. 

Something  was  said  on  the  argument  in  favor  of  granting  a 
new  trial  because  the  verdict  was  against  evidence,  but  this 
point  was  properly  yielded  by  the  counsel  for  the  people.  The 
law  is  well  settled,  as  I  have  had  occasion  in  the  course  of  this 
opinion  to  remark,  that  a  new  trial  can  not  be  granted  where 
there  has  been  an  acquittal  because  the  verdict  is  against  evi- 
dence. I  have  now  disposed  of  the  points  made  on  behalf  of 
the  motion  for  a  new  trial. 

There  were  other  views  presented  to  us  by  the  defendant's 
counsel,  and  fully  argued  on  both  sides,  on  which  it  was  ex- 
pected that  the  court  would  express  an  opinion.  The  conclusion 
to  which  I  have  arrived  in  examining  the  grounds  of  the  motion 
for  a  new  trial  does  not  render  it  necessary  that  any  other  point 
should  be  considered;  but  as  there  are  several  other  causes  to 
be  tried  in  which  it  is  highly  probable  that  the  questions  raised 
by  the  defendant  here  will  arise,  it  may  be  desirable  in  relation 
to  them  that  the  court  should  express  an  opinion  on  the  other 
points  made  in  this  cause.  In  doing  this  we  are  not  anticipat- 
ing questions.  The  points  we  are  about  to  examine  were  not 
only  raised  in  this  case,  but  fully  and  ably  argued  under  a  be- 
lief that  it  would  be  necessary  to  pass  on  them  in  deciding  the 
present  motion. 

It  is  insisted  that  the  indictment  in  this  case  is  insufficient, 
because  it  does  not  contain  a  particular  specification  of  the 
crime,  and  does  not  set  forth  the  overt  acts  relied  on  as  evi- 
dence to  manifest  the  defendant's  guilt.  The  first  count  charges 
the  defendant  with  having  conspired  and  combined,  etc.,  at 
Qaines,  in  the  county  of  Orleans,  with  divers  persons  unknown, 
unlawfully  to  harass,  vex,  oppress,  assault,  and  falsely  imprison 
one  William  Morgan,  etc.  The  decision  in  LawberfB  ca9e,  9 
Cow.  678,  was,  that  if  an  indictment  for  a  conspiracy  does  not 
set  forth  the  object  specifically,  and  show  that  such  object  is  a 
legal  crime,  it  should  state  particularly  the  means  intended  to  be 
used  by  the  conspirators,  and  show  that  those  means  are  orimi* 
nal.  This  rule  has  not,  though  the  defendant's  counsel  sup* 
posed  it  had,  a  particular  application  to  the  case  before  us. 
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beeanae  this  indictment  sets  forth  a  legal  crime  as  the  object  of 
the  conspiracy — ^the  taiae  imprisonment  of  a  citizen.  The 
crime  explicitly  appears.  In  relation  to  stating  OYcrt  actn 
in  the  indictment,  I  apprehend  the  coansel  for  the  defendant 
has  been  misled  as  to  the  law  by  assimilating  conspiracy  to 
treason.  In  several  respects  there  is  an  analogy  between  them, 
bat  the  necessity  of  setting  forth  overt  acts  in  an  indictment 
for  treason  arises  from  statutory  provisions,  which  were  not 
made,  as  I  conceive,  in  affirmance  of  the  common  law.  Tho 
offense  in  treason  is  an  act  of  the  mind;  but  as  it  could  bo 
proved  only  by  external  acts,  there  was  much  reason  for  requir- 
ing (as  several  acts  of  parliament  have  done)  some  of  those  acts 
to  be  stated.  This  is  a  deviation  from  the  common  rule  iu 
pleading,  which  requires  the  crime,  or  cause  of  action,  to  be 
stated,  and  not  the  evidence  by  which  it  is  to  be  proved.  The 
compassing  the  death  of  the  Idng  is  the  treason;  the  overt  acts 
are  the  means  made  use  of  to  effectuate  the  intentions  or  imagi- 
nations of  the  heart.  The  overt  acts,  as  they  are  the  only 
things  that  can  be  proved,  are  the  charges  to  which  the  accuseJ 
has  to  answer:  Foster,  194.  No  person  can  be  convicted  of 
treason  against  whom  an  overt  act  can  not  be  proved;  but  this 
is  not  the  case  in  conspiracy;  it  is  not  a  mental  offense;  it  does 
not  consist  in  intents  and  imaginations.  It  exists  where  there 
are  no  overt  acts  other  than  the  agreement.  I  have  alluded 
already  to  several  authorities  which  declare  that  conspirator^^ 
may  be  convicted  if  no  act  has  been  done  towards  the  accom- 
plishment of  their  designs.  This  certainly  would  not  be  the 
case  if  an  overt  act  must  be  set  forth  in  the  indictment.  Mr. 
Chitty  says,  it  is  usual  to  frame  the  indictment  stating  the  con- 
spiracy, and  then  showing  that  in  pursuance  of  it  certain  overt 
acts  were  doup^  but  it  is  holden  sufficient  to  state  the  conspiracy 
alone:  3  Chit.  Crim.  L.  989;  S.  C,  2  Lord  Baym.  1167;  1  Salk. 
174.  Starlde  declares  that  a  general  averment  that  the  def  endan  t 
did  conspire,  etc.,  to  accomplish  an  object  apparently  criminal,  is 
sufficient  without  showing  in  what  manner  and  by  what  means 
the  conspiracy  was  to  be  produced.  In  strictness,  it  is  not  nec- 
eaaaiy  to  allege  any  overt  act  done  in  pursuance  of  the  crimi- 
nal design:  Stark.  G.  PL  170, 171.  In  Bex  v.  Kinnerdey  and 
Moore,  1  Str.  193,  it  was  decided  that  no  overt  act  need  bo 
laid  in  the  indictment,  and  several  cases  are  there  referred  to 
wherein  such  indictments  were  held  good. 

It  is  supposed  that  a  conspiracy  to  commit  a  crime  is  merged 
in  the  crime  when  the  conspiracy  is  executed.    This  may  be  so 
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where  the  ozime  is  of  a  higher  grade  than  the  oonspiraoy,  and 
the  object  of  the  conspiracy  is  fully  accomplished;  but  a  con- 
spiracy is  only  a  misdemeanor,  and  when  its  object  is  only  to 
commit  a  misdemeanor,  it  can  not  be  merged.  Where  two 
crimes  are  of  eqoal  grade,  there  can  be  no  legal  technical 
merger.  This  court  had  this  question  under  consideration  in 
the  case  of  Bruce,  and  there  intimated  an  opinion  that  a  con- 
spiracy to  commit  a  misdemeanor  was  not  merged  in  the  mis- 
demeanor when  actually  committed. 

As  those  who  were  concerned  with  the  defendant,  if  he  waa 
one  of  the  conspirators,  or  some  of  them,  were  known  (as  it  ap- 
peared on  the  trial  they  were)  to  the  grand  jury  when  the  indict- 
ment in  this  case  was  found  by  them,  the  allegation  therein  that 
the  defendant  conspired  with  persons  unknown,  is  improper,  it 
is  said,  and  that  on  such  an  indictment  the  defendant  can  not 
be  convicted.  An  indictment  should  contain  so  much  certainty 
as  clearly  to  designate  not  only  the  particular  kind  of  offense, 
but  the  specific  criminal  act  for  which  the  accused  is  to  answer. 
If  there  has  been  a  murder,  the  name  of  the  person  killed 
must,  if  it  can  be  ascertained,  be  stated  in  the  indictment. 
This  the  accused  may  reasonably  require,  that  he  may  know 
wiiat  he  has  to  answer;  but  if  he  had  associates,  I  apprehend 
that  they  need  not  be  named,  because  a  charge  of  that  nature 
may  be  made  sufficiently  certain  without  a  disclosure  of  their 
names.  So  if  a  person  is  charged  with  a  larceny,  the  indict- 
ment ought  to  show  who  was  the  owner  of  the  goods  stolen, 
that  the  accused  may  know  for  what  act  he  has  to  answer.  But 
in  a  charge  of  conspiracy,  it  seems  no  more  necessary  to  specify 
the  names  of  the  defendant's  coadjutors  than  in  an  indictment 
for  an  assault  and  battery  to  name  others  besides  the  accused 
who  were  concerned  in  the  trespass,  if  the  fact  were  really  so. 
In  Kinnersley  and  Moore^  a  case  is  mentioned  where  this  point 
was  directly  passed  on.  This  bill  presented  to  the  grand  jury 
charged,  that  Heme,  with  A.  and  cxim  miiUia  aliis,  conspirated 
to  accuse  B.  of  a  felony.  The  grand  jury  returned  the  bill, 
with  an  ignoramia  as  to  A.  Then  the  charge  against  Heme, 
as  presented  by  the  indictors,  was,  that  he,  with  many  others, 
conspired,  etc.  The  indictment  was  objected  to  as  insufficient 
on  a  motion  to  arrest  the  judgment;  but  the  court  denied  the 
motion,  and  said  the  indictment  was  sufficient,  it  being  found 
that  Heme,  with  many  others,  did  conspire,  etc.,  and  it  might 
have  been  so  laid  at  first.  Where  a  person  was  indicted  for 
engrossing  hay  and  straw,  and  the  act  was  charged  to  be  done 
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bj  him  and  twenty-seTen  others^  an  exception  was  taken  to  the 
indictment,  that  the  names  of  each  person  of  the  twenty-seven 
was  not  set  forth;  it  was  overruled  on  the  ground  that  it  was 
not  necessary  to  set  out  their  names:  Cro.  Oar.  380.  It  does 
not  appear  that  the  persons  not  named  were  unknown,  or  that 
the  indictment  in  either  case  charged  them  to  be  unknown.  I 
am  satisfied,  on  reason  and  aathority,  that  the  objection  taken 
to  the  indictment  in  this  case  on  this  account  is  not  sustainable. 

The  right  of  a  court  to  grant  a  new  trial  in  case  the  defend- 
ant has  been  acquitted,  is  called  in  question  by  the  defendant. 
That  such  right  does  not  exist  where  the  ground  of  the  appli- 
cation is  that  the  finding  is  against  evidence,  is  conceded;  but 
whether  a  new  trial  can  be  granted  where  the  acquittal  has  re- 
sulted from  the  error  of  the  judge  in  stating  the  law  to  the 
jury,  seems  to  be  involved  in  much  doubt.  It  is  a  very  import- 
ant question,  and  not  necessary  to  be  now  settled;  the  court 
have,  therefore,  deemed  it  discreet  to  forbear  expressing  an 
opinion  on  it  till  a  case  shall  arise  requiring  them  to  do  so. 

Motion  for  a  new  trial  denied. 


Cballmxqm  or  Jubob. — On  this  sabjeot,  the  foregoing  decision  is  oited  as 
sn  sotharitj  for  the  following  positions:  That  in  case  of  a  challenge  for  prin- 
cipal caaae^  an  iasne  most  be  formed  and  tried,  and  must  appear  on  the  record 
lor  the  poxpose  of  review:  People  v.  Bodine,  1  Denio,  906;  Clark  v.  Vcm 
Vratutem,  20  Barb.  281;  that  the  ooort  may  act  as  a  trier  of  sach  challenge 
hgr  ooBsent  of  parties,  and  that  consent  will  be  presumed  if  there  is  no  objec- 
tioo  thereto,  or  if  no  request  is  made  to  submit  the  matter  to  triers:  C^Brien 
T.  PeopU,  3  Abb.  Pr.  N.  S.  %12i  S.  C,  36  N.  T.  279;  that  one  who  has  ex- 
ptessef^  aa  opinion  on  the  facts  as  stated  by  a  party,  is  subject  to  challenge 
as  a  juror:  Roffen  v.  Sogers,  14  Wend.  133,  where  the  principal  case  is  re- 
lerred  to^  also,  as  canyingthe  right  of  challenge  further  than  previotls  decisions; 
that  in  order  to  disqualify  one  to  act  as  juror,  the  opinion  formed  by  him  upon 
the  ease  must  be  positive  and  not  hypothetical:  LindsUy  v.  People,  6  Park. 
244,  per  Daniels,  J.,  dissenting;  that  a  positive  opinion  formed  and  ex- 
is  a  good  cause  of  challenge:  Freeman  ▼.  People,  4  Denio,  33;  that  a 
chalknge  to  favor  may  be  allowed  after  a  challenge  for  cause  has  been  over- 
nkd:  Carnal  v.  People,  1  Park.  Crim.  279.  In  People  v.  Bodine,  1  Edm.  91, 
Bdmonds^  J.,  refers  to  People  v.  Master,  as  having  first  established  the  rule 
that  aa  opinion  formed  on  rumors,  reports,  and  newspaper  publications  will 
disqualify  a  juror,  and  expresses  his  judgment  that  the  rule  must  be  rigidly 
ifstricted  to  opinions  of  a  fixed  and  decided  character. 

A5SWKB8  TKKDnio  TO  Cbiminatb  Witnesr. — ^That  a  witness  is  not  bound 
to  soswer  a  question  where  the  answer  would  subject  him  to  punishment,  or 
render  him  infamous  or  disgraced,  is  held  in  People  v.  Herriek,  7  Am.  Dec. 
364.  But  mere  liability  to  a  civil  action  will  not  excuse  him:  Taney  v. 
Kemp,  Id.  673.  The  whole  subject  of  the  privilege  of  witnesses  as  to  refus- 
ing to  answer  questions  which  will  tend  to  criminate  or  disgrace  them,  is  dia- 
ensMd  in  its  various  bearings  in  the  note  to  Fries  v.  Brtigler,  ante,  52.  The 
principal  case  is  dted  and  approved  as  authority  for  the  following  positions 
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with  respect  to  this  sabject:  Thftt»  generally,  a  witness  is  not  boand  to  aa« 
swer  a  question  tending  to  snbject  him  to  criminal  pmushment  or  penal  lia- 
bility, if  it  wonld  form  one  link  in  the  chain  of  proof  required  to  convict  hinit 
or  if  the  court  can  perceive  that  it  may  tend  to  criminate  him:  Bellinger  t. 
People,  8  Wend.  596;  Bums  v.  KempekaU,  24  Id.  363;  Henry  v.  Bank  qf 
SdmcL,  5  Hill,  542,  per  Putnam,  Senator;  Mwd  v.  Florence,  0  How.  Pr.  396; 
WheOer  v.  Dixon,  14  Id.  153;  PeopU  v.  KeUy,  21  Id.  55;  &  C,  12  Abb.  Pr. 
152;  Anable  v.  AnabU,  24  Id.  93;  that  if  there  is  no  legal  provision  to  protect 
the  witness  against  the  use  of  his  testimony  against  him  on  his  own  trial,  he 
is  not  oompeUable  to  answer:  PeopU  v.  KeUy,  24  How.  Pr.  373;  S.  C,  24  N. 
Y.  82;  that  the  witness  may  be  compelled  to  answer  where  a  prosecution 
against  him  Ib  barred  by  statute:  Wolfe  v.  Ooulard,  15  Abb.  Pr.  338;  that » 
witness  can  not  be  compelled,  in  such  a  case,  to  show  how  or  why  his  answet 
would  criminate  him:  Moloney  v.  Dotoa,  2  Hilt.  258;  that  it  is  for  the  court  to 
determine  whether  the  case  is  such  that  the  witness'  answer  can  criminate 
him,  and  that  the  witness  is  then  to  judge  of  his  own  knowledge  of  particular 
facts,  whether  he  can  safely  answer:  Curtis  v.  Knox,  2  Denio,  343,  per  Lott^ 
Senator;  that  where  the  object  of  a  question,  which  will  tend  to  disgrace  the 
witness,  is  to  impair  his  credibility,  he  should  not  be  required  to  answer: 
Lohman  v.  People,  1  N.  Y.  385.  In  O.  W,  Turnpike  Co,  v.  Loomis,  32  N. 
Y.  137,  the  case  is  referred  to  as  not  sustaining  the  rule  laid  down  in  People 
V.  Blakely,  4  Park.  Crim,  176^  that  a  judgment  may  be  reversed  on  the  ground 
of  the  exclusion  of  questions  tending  to  degrade  a  witness,  but  wholly  irrele- 
vant. 

Ihpkachmknt  or  WrnnBSB8.^See^  on  this  subject.  Blue  t.  KMy,  15 
Am.  Dec.  95,  and  note;  Evans  v.  Smith,  17  Id.  74,  note;  AUen  v.  Toung,  Id. 
130;  and  Clyess  v.  Cliess,  poU,  As  to  what  is  the  proper  form  of  inquiry 
where  a  witness  is  called  to  impeach  the  character  and  credibility  of  another, 
the  rule  laid  down  in  People  v.  McUher,  is  referred  to  with  approval  in  Bake^ 
man  v.  Hose,  18  Wend.  151,  per  Tracy,  Senator;  People  v.  Ahbot,  19  Id.  198; 
People  V.  Hector,  Id.  579;  and  OiWert  r.  Sheldon,  13  Barb.  625. 

DisoBEnoN  or  Cottbt  as  to  Lsadiko  QuEsnoifs  Ain>  Bboalliko  Wrr- 
NB8S. — ^The  rule  laid  down  in  the  above  case,  that  the  court  may,  where  a  wit- 
ness is  manifestly  adverse,  permit  leading  questions  to  be  put  by  the  party 
calling  him,  is  approved  in  Weber  v.  Kingsland,  8  Bos.  439.  In  Fleming  v 
lloUenhack,  7  Barb.  273,  the  case  is  approved  on  the  point  as  to  what  con 
stitutes  a  leading  question.  That  the  court  may,  in  ita  discretion,  permit  m 
witness  to  be  recalled  is  held,  on  the  authority  of  the  foregoing  decision,  in 
Dunekler  v.  Kocker,  11  Barb.  389;  and  in  People  v.  Cook,  8  N.  Y.  77. 

Ck>NSPiKAC7,  What  Indiotablb  as. — A  valuable  case  on  this  subject  ia 
State  V.  Buchanan,  9  Am.  Dea  534.  See,  also,  Commomoealth  ▼.  Judd,  8 
Am.  Dec.  54;  Commonwealth  v.  McKisson,  11  Id.  630;  Staie  v.  Younger,  17 
Id.  571.  The  principle  announced  in  People  v.  Mather,  that  where  a  con- 
spiracy is  entered  into  in  one  county,  and  an  act  consummating  the  offense  is 
committed  in  another,  an  indictment  will  lie  in  the  latter  county,  is  ap* 
proved  and  applied  in  People  v.  RaMun^  21  Wend.  638. 
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Thallhimeb  v.  Bbinoeebhoff. 

[4  WkHUBLL,  8M.] 

DmBLARjoiosa  of  ak  Aobkt  abb  not  Evidence  against  his  Fbinoipa£» 
mJoM  they  are  a  part  of  the  res  guta;  if  made  siibBeqaeiit  to  the  trana- 
action,  or  after  the  contract  has  been  entered  into,  they  are  not  eTidence. 
When  the  contract  has  been  fnlly  consummated,  even  thongh  entered 
into  by  the  agent  acting  within  the  scope  of  his  authority,  he  has  no 
power  to  thereafter  mi^e  declarations  or  admissions  in  reg^  to  it» 
which  will  affect  the  righte  of  his  principal. 

AenoH  of  aflsompsity  tried  at  the  New  York  circuit,  in  De- 
eember,  1827,  before  Hon.  Ogden  Edwards,  one  of  the  circnit 
jiidgee,  to  recover  one  f  oarth  of  certain  moneys  receiyed  by  the 
defendant  on  a  compromise  of  certain  actions  of  ejectment 
prosecuted  by  him  as  the  attorney  of  plaintiff  and  others.  The 
plaintiff  showed  that  the  defendant  had  made  a  large  number 
of  conToyances  to  the  occupants  in  possession,  and  had  received 
the  consideration  named  in  such  conveyances,  and  then  rested. 
The  defendant  then  offered  evidence  to  show  that  one  Heniy 
B.  Teller  was  the  agent  of  plaintiff  in  the  transactions  in  con* 
tiov6Xfl|y;  and  that  the  defendant  had  settled  with  plaintiff's 
•gent.  To  show  this  settlement,  certain  evidence  in  the  nature 
of  admissions  made  by  said  Teller,  some  seventeen  months 
after  the  alleged  settlement,  was  admitted  by  the  court  against 
plaintiff's  objection.  The  defendant  had  a  verdict,  which 
plaintiff  moved  to  vacate.  The  facts  are  sufficiently  explained 
in  the  opinion  of  the  court. 

8.  O,  HunHngton^  for  plaintiff. 

A  Bleedber,  for  defendant. 

By  Court,  Mabot,  J.  The  decision  of  the  court  in  6  Oowen, 
90  [15  Am.  Dec.  808],  where  this  cause  is  reported,  on  a  motion 
for  a  new  trial  on  the  part  of  the  defendant,  a  verdict  then  hav- 
ing been  found  for  the  plaintiff,  disposes  of  most  of  the  questions 
presented  by  the  case  now  brought  before  us.  There  is  one 
question,  however,  arising  on  the  present  case,  which  was  not 
then  under  consideration. 

It  is  contended  that  improper  evidence  was  admitted  to  estab- 
lish the  settlement  between  the  defendant  and  Henry  B.  Teller. 
The  defendant  attempted  to  show,  and  I  think  did  show  suffi- 
ciently, that  Teller  was  the  plaintiff's  agent  in  relation  to  the 
business  out  of  which  the  claim  embraced  in  this  suit  arose. 
The  defense  on  the  trial  was,  that  the  defendant  had  in  good 
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faith  paid  over  the  money  that  the  plaintiff  had  a  right  to  re- 
•oeive  on  the  compromise  of  the  ejectment  suits,  to  Teller,  the 
plaintiff's  agent,  and  that  the  whole  matter  had  been  folly 
eettled  with  him  as  such  agent. 

To  make  out  this  defense,  the  defendant  was  permitted  to  in- 
troduce an  account  current  between  him  and  Teller,  the  last 
entry  on  the  debit  side  of  which  was  in  November,  1816.  There 
was  no  cTidence  that  this  account  was  made  out  on  a  settlement 
between  the  parties  to  it,  or  that  it  ever  had  the  sanction  of 
Teller  before  the  time  when  he  made  an  affidavit,  in  March, 
1818,  which  was  also  received  in  evidence  in  behalf  of  the  de- 
fendant. In  this  affidavit  Teller  says  that  the  allegations  and 
matters  in  a  certain  answer  put  in  to  a  bill  in  chancery  by  the 
defendant  are  true.  The  answer  contained  the  allegation  of  the 
settlement  which  the  defendant  attempted  to  prove,  and  the  de- 
fendant was  permitted  to  read  in  evidence  a  part  of  the  answer, 
which  was  explanatory  of  the  account.  It  appears  to  me  that 
the  judge  erred  in  receiving  this  evidence.  His  decision  pro- 
ceeded on  the  ground  that  Teller  was  the  agent  of  the  plaintiff, 
and  that  his  acts  and  admissions  in  relation  to  the  matters 
vrithin  the  scope  of  his  agency  might  be  proved  against  his  prin- 
cipal. The  agent's  acts  are  the  acts  of  the  principal,  and  may 
be  proved  in  the  same  manner  as  a  party's  own  acts.  It  is  to  be 
observed,  however,  that  the  specific  act  of  a  settlement  of  the 
plaintiff's  claim  in  this  case  was  not  attempted  to  be  proved. 
As  I  have  before  observed,  there  was  no  proof  that  the  account 
current  had  ever  been  seen  by  Teller  before  the  date  of  the 
affidavit. 

Was  the  affidavit  admissible  evidence  ?  The  plaintiff  was  an 
entire  stranger  to  the  chancery  suit  in  which  it  was  used;  he 
could  not,  therefore,  be  concluded  or  affected  by  the  proceed- 
ings or  proof  in  that  suit.  If  upon  any  principle  the  affidavit 
could  be  received,  it  must  be  as  the  admission  of  an  agent.  The 
general  rule  on  this  subject  is,  that  what  an  agent  does  or  says 
within  the  scope  of  his  authority  is  binding  upon  the  principal. 
Not  only  the  agreement  that  he  makes,  but  all  his  declarations 
affecting  or  qualifying  such  agreement,  are  binding  on  the 
principal;  but  what  an  agent  says  at  another  time,  or  of  his  own 
authority,  is  not  evidence  against  the  principal:  Stark,  on  £v., 
4  pt.  42,  43. 

In  making  the  settlement  with  the  defendant,  if  one  was  ever 
made.  Teller  might  be  considered  the  agent  of  the  plaintiff, 
and  all  that  he  did  or  said  on  that  occasion  might  propisrly 
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be  receiyed  in  eyidence;  but  what  be  eaid  at  anotber  time, 
though  it  related  to  tbe  same  transaction,  was  not  admissible- 
testimony.  It  will  be  recoUected  that  the  affidavit  was  not  made 
until  near  seventeen  months  after  the  last  item  in  the  account 
current. 

In  the  case  of  Beniham  v.  Benson,  Qow's  N.  P.  46,  C.  J. 
Dallas  says:  *'  It  is  not  true  that  where  an  agency  is  established 
the  declarations  of  an  agent  are  admitted  in  evidence,  merely  be- 
cause they  are  his  declarations;  they  are  only  evidence  when  they 
foim  a  part  of  the  contract  entered  into  by  the  agent  on  the  be* 
half  of  his  principal;  and  in  that  single  case  they  become  admissi- 
ble." To  this  e£Eect  is  the  law  laid  down  in  the  case  of  Fairlie  v. 
ILutings,  10  Yes.  123.  Where  a  party  is  bound  by  the  act  of 
his  agent  and  the  declarations  of  the  ageut  qualify  or  affect  that 
act,  these  declarations  maybe  proved  against  the  principal;  but 
they  are  not  proved  as  admissions  or  declarations  merely,  but 
as  a  part  of  the  rea  gestce.  The  act  and  the  words  together  make- 
tbe  whole  thing  to  be  proved.  The  fact  to  be  established  in  this 
case  was  the  settlement  by  the  agent  of  the  plaintiff  with  tho 
defendant,  or  the  payment  to  the  agent  all  the  moneys  received 
on  account  of  the  plaintiff.  What  was  done  and  said  at  tho 
settlement,  or  when  the  moneys  were  actually  paid  over,  might 
well  be  proved;  but  not  Teller's  representation  of  it,  even  if  it 
had  been  made  in  an  hour  after  the  business  was  closed.  The 
length  of  time  between  the  adjustment  of  the  accounts  and  tho 
mAlntinr  of  the  affidavit  seems  to  me  to  take  away  all  plausibility 
for  admitting  it  as  proper  evidence  in  this  cause. 

The  defendant's  answer  to  a  bill  in  chancery  in  a  suit  to 
which  the  plaintiff  was  not  a  party  could  not  have  been  admitted 
on  any  other  principle  than  that  it  was  referred  to  and  its  ac- 
curacy established  by  Teller's  affidavit.  The  affidavit  being  de- 
cided to  be  improper  evidence,  the  answer  which  was  admitted 
on  the  strength  of  it,  must  be  rejected  as  improper  also.  I  am, 
therefore,  of  opinion  the  judge  erred  in  overruling  the  objection 
to  the  affidavit,  and  the  defendant's  answer  in  the  chancery  suit. 

The  plaintiff,  in  the  course  of  the  trial,  offered  to  prove  the 
discharge  of  Teller  under  the  act  to  abolish  imprisonment. 
This  evidence  was  objected  to  and  overruled.  This  decision  of 
the  judge  is  made  one  of  the  grounds  on  which  the  plaintiff 
rests  his  motion  for  a  new  trial.  The  object  of  this  proof  was 
not  explained  when  offered;  nor  is  its  relevancy  now  perceived; 
I  can  not,  therefore,  say  that  the  judge  erred  in  excluding  it. 
The  opinion  of  Sutherland,  J. ,  delivered  on  the  former  motion 


168  Gay  t;.  Ballou.  [New  TorV, 

for  a  new  tria!,  appears  to  me  to  dispose  of  all  the  other  ques- 
tions in  the  case:  6  Cow.  90  [15  Am.  Deo.  808]. 
Motion  for  a  new  trial  granted. 


DiOLAiUTiONS  or  AGX5T  AS  BvmsNGX  AaAiNST  Pbxhoipaii. — Sae^  with 
■pect  to  this  question,  JUathtr  v.  Phelps,  1  Am.  Deo.  65;  RobtrU  t.  Burht,  12 
Id.  325,  and  note;  State  Bank  v.  Johneon,  Id.  645;  Burlington  t.  Cakiie,  18 
Id.  691.  The  doctrine  of  the  principal  case,  on  this  point,  is  improved  in 
StewaH  v.  WelU,  6  Barb.  81;  Ka9a(m  v.  MiUa,  8  How.  Pr.  381;  LMn  ▼.  ffud^ 
eon  River  R.  R.  Co.,  17  N.  Y.  133. 

A  previous  decision  in  this  case,  involving,  however,  diflinent  qnettlooSv  is 
reported  in  ThaUhimer  v.  Btinckerhof,  15  Am.  Deo.  808. 


Gat  v.  Ballou. 

[4  WtanxBLL,  408.] 
Stxp-gkild^  Liabujit  fob  Support  of.— A  husband  is  not  liable  for  tlM 

SQpport  of  his  wife's  child  by  a  former  husband. 
AonoN  AGAINST  AK  Inpaitt  poe  Nigbssabixs  may  be  maintained  without 

showing  an  express  promise  to  pay  therefor. 
An  Ezpbbss  Promisx  is  Bbquisitb  to  snpport  an  action  on  a  demand  for 

articles  other  than  necessaries  famished  to  defendant  while  an  infant. 
A  Step-pathxr  mat  Maintain  an  Achon  for  necessaries  famished  his 

minor  step-child. 

AoiiON  by  a  step-father  against  his  stepH9on  for  his  mainte- 
nance, whilst  an  infant,  for  the  period  of  three  years  and  a  half, 
and  for  necessaries  furnished  during  that  time.  Plaintiff 
married  defendant's  mother  in  1819.  Defendant,  who  was  then 
about  seyenteen  years  of  age,  went  to  reside  with  plaintiff  and 
continued  to  reside  with  him  until  May  1,  1828.  The  claim  of 
plaintiff  against  defendant,  as  set  forth  in  the  bill  of  particulars, 
embraced  three  hundred  and  forty-six  dollars  for  boarding, 
lodging,  washing,  and  mending,  being  at  the  rate  of  two  dollars 
per  week  for  the  one  hundred  and  seventy-three  weeks  between 
Januazy  4,  1820,  and  May  1,  1823,  and  forty-five  dollars  and 
thirty-eight  cents  for  sundiy  items  paid  for  defendant  to  school 
teachers,  merchants,  physicians,  tailors,  and  shoemakers.  The 
defendant,  shortly  previous  to  attaining  his  majority,  was  fur- 
nished by  plaintiff  with  the  bill  of  charges  against  him,  and 
though  be  made  no  objection  at  that  time  to  any  specific  item, 
and  said  he  did  not  know  but  it  was  right,  yet  he  stated  that  he 
should  like  to  have  the  advice  of  counsel  and  should  take  time 
to  consider  it.  After  reaching  his  majority,  the  defendant  had 
expressed  a  willingness  to  settle  with  plaintiff  and  to  pay  what 
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he  owed  him,  if  anyihiiig.  The  referees  to  whom  the  case  was 
referred,  reported  in  favor  of  plaintiff  for  one  hundred  and 
eighty-six  dollars  and  ninety-one  oents.  Whereupon  a  motion 
was  made  on  behalf  of  defendant,  to  set  aside  the  report. 

8.  Bearddey^  for  the  defendant. 

W.  H.  Maynard,  for  the  plaintiff. 

By  Court,  SuTHERLAim,  J.  A  husband  is  not  bound  to  maintain 
his  wife's  child  by  a  former  husband.  The  statute  of  43  Eliz., 
e.  2,  sec.  7,  of  which  ours  is  a  transcript,  1  Bev.  Laws.  286,  sec. 
21,  extends  only  to  natural  relations:  Ttibb  y.  Edrrison^  4  T.  B. 
118;  Cooper  y.  MarHn,  4  East,  76;  and  the  authorities  citedin  those 
cases.  The  plaintiff,  therefore,  was  under  no  obligation,  either 
legal  or  moral,  to  support  the  defendant. 

The  referees,  who  stand  in  the  place  of  the  jury,  haye  found 
that  the  articles  furnished  by  the  plaintiff  were  necessaries;  and 
that  the  defendant  promised  to  pay  for  them.  The  evidence 
sapports  that  finding. 

All  the  charges  are  for  boarding,  lodging,  schooling,  clothing, 
and  physician's  bills;  and  there  is  no  eyidence  or  allegation  that 
they  were  unsuitable  in  any  respect  to  the  condition  of  the  de- 
fendant: Bing.  on  Inf.  86, 87;  Oom.  on  Cont.  164, 166;  2  Kent's 
Com.  196.  The  report  was  not  questioned  on  that  ground  upon 
the  argument;  but  it  was  contended  that  there  was  no  eyidence 
of  an  express  promise  on  the  part  of  the  defendant  to  pay,  and 
that  no  promise  can  be  implied. 

The  eyidence  of  the  defendant's  promise  is  certainly  as  strong 
as  it  was  in  the  case  of  Cooper  y.  Martin,  4  East,  76.  In  that 
ease  the  only  eyidence  was,  that  the  defendant,  in  conyersation 
with  his  sister  (who  mentioned  her  own  intention  of  paying  for 
her  board),  said  that  he  should  have  paid  the  plaintiff,  but  for 
his  eldest  brother,  who  adyised  him  not  to  do  so.  It  was  not 
denied  that  this  was  sufficient  eyidence  of  a  promise;  but  the 
aignment  in  that  case  was,  that  the  plaintiff  was  bound  to 
w^iti^iti  the  defendant,  and  that  the  defendant's  promise, 
therefore,  was  without  consideration.  But  it  was  held  by  all 
the  judges  that  there  was  a  good  consideration,  and  a  sufficient 
promise.  In  the  case  at  bar,  two  witnesses  (Mitchell  and 
Storm)  testified  that  they  had  heard  the  defendant  declare  that 
be  was  willing  to  settle  with  Mr.  Gay,  and  pay  him  what  he 
owed  him,  if  anything.  Another  witness  (Loomis)  testified  that 
he  heard  the  defendant  say  that  plaintiff  had  let  him  haye  some 
artieles  of  clothing,  but  he  thought  he  had  charged  him  for 
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more  than  he  had  had.  The  defendant  and  the  witness  exam- 
ined the  plaintiff's  account  (which  was  substantially  the  same 
as  that  exhibited  on  the  trial);  and  the  defendant  said  he  did 
not  know  but  it  was  right,  but  should  like  to  have  advice  and 
consider,  etc.    He  made  no  objection  to  any  item. 

An  express  promise,  I  apprehend,  need  not  be  proved,  in 
order  to  render  an  infant  liable  for  necessaries.  Where  the 
plaintiff's  demand  is  not  for  necessaries,  and  the  issue  is  upon 
a  new  promise  after  the  defendant  came  of  age,  an  express 
promise  must  be  proved;  because,  there  never  having  been  any 
legal  obligation  on  the  part  of  the  defendant,  he  can  not  be 
legaUy  liable  without  such  promise.  A  moral  obligation  is  suf- 
ficient to  support  an  actual  promise,  but  will  not  raise  or  sup- 
port an  implied  one:  Thrupp  v.  Fielder,  2  Esp.  628;  3  Id.  160; 
Harmer  v.  KiOmg^,  5  Id.  102;  2  Evans'  Pothier,  123,  No.  16;  11 
Mass.  U7;  1  Pick.  202;  4  Id.  48;  Peake's  Ev.  260.  But  an 
infant  is  liable  for  necessaries,  in  the  same  manner  as  an  adult 
is  liable;  and  his  contract  or  promise  to  pay  is  to  be  established 
in  the  same  manner.  If  an  infant  direct  a  tailor  to  make  him  a 
suit  of  clothes,  an  express  promise  to  pay  for  them  is  not  neces- 
sary in  order  to  make  him  responsible;  or  if  he  be  accommo- 
dated with  board  and  lodging  suitable  to  his  condition,  while 
pursuing  his  academical  or  professional  studies,  he  is  bound  to 
pay  what  they  are  reasonably  worth,  though  no  actual  promise 
to  pay  can  be  proved.  The  promise  is  implied,  and,  being  for 
necessaries,  it  is  legal  and  binding. 

The  admissions  of  the  defendant  in  this  case  afford  sufficient 
evidence  that  the  items  of  the  plaintiff's  account  were  paid  or 
furnished  at  the  defendant's  request;  and  being  suitable  and 
necessary  for  a  person  in  his  condition,  the  law  implies  a  prom- 
ise on  his  part  to  pay  for  them. 

In  Wailing  v.  7b2Z,  9  Johns.  141,  an  infant  was  sued  by  a 
physician  for  medicine  and  attendance.  The  only  evidence  on 
the  part  of  the  plaintiff  was  the  admission  of  the  defendant 
that  the  items  charged  were  correct,  but  she  at  the  same  time 
said  she  had  not  employed  the  plaintiff,  and  that  she  was  under 
the  age  of  twenty-one  years.  It  was  held  that  the  plaintiff 
could  not  recover  upon  this  evidence.  The  court  remark,  that 
"  for  anything  that  appeared,  the  defendant  was  living  with  her 
father,  and  the  medicine  and  attendance  were  furnished  at  his 
request."  Such,  they  held,  was  the  reasonable  intendment;  and 
an  infant  who  lives  with  and  is  maintained  by  her  father,  can 
not  bind  herself  for  necessaries.    The  confessions  of  the  in&nt» 
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ihej  obeerre,  when  all  taken  together,  showed  that  she  was  not 
responaible,  admitting  the  medicine  had  been  famished,  with- 
oat  Bomeihing  more  being  proved  by  the  plaintiff.  If  it  had 
appeared  in  that  ease  that  the  defendant  had  no  parent,  and 
that  the  medicine  and  attendance  were  furnished  on  her  credit 
alone,  I  apprehend  the  plaintiff  would  have  recovered. 
Motion  to  set  aside  report  of  referees  denied. 

Ivfaht's  TiTABTT.rnr  ior  Nbcbssabies. — ^An  infant's  contract  for  neoes- 
niiei  is  not  binding,  where  he  is  living  with  his  parent:  BuU  v.  Connolly,  15 
Am.  Dee.  612.  An  infant  is  absolutely  bound  by  his  contracts  for  neoes- 
luieB  only,  and  then  only  for  their  actual  value;  and  a  horse  does  not  come 
onder  the  head  of  necessaries:  Rainwater  v.  Durham,  10  Am.  Dec.  637. 

RAtmcATiOK  or  Invaht's  Voidable  Ck)NTRAcr9.— In  Thompaon  v.  Lay, 
16  Am.  Dec  325,  it  is  held  that  an  express  promise,  after  coming  of  age,  is 
fifiwiiy  to  confirm  an  infant's  contract,  except  for  neoeesaries,  and  that  an 
admission  of  liability  will  not  suffice.  For  other  decisions  as  to  the  ratifioa- 
tum  of  infanta*  contracts  in  this  series,  see  the  note  to  Thompson  v.  Lay,  16 
Am.  Dec  326.  The  doctrine  of  the  principal  case,  on  this  point,  is  approved 
hAd^erman  ▼.  Runyon,  3  Abb.  Pr.  112;  S.  C,  1  Hilt.  170;  Millard  r.  ffew- 
kU,  19  Wend.  302;  Bronson  v.  Wiman^  10  Barb.  429;  Bank  of  Silver  Creek  v. 
Bnmmng,  16  Abk  Pr.  28a 

dnP-GBILDBXV,    SXKVIGES    OF,    ANB    NbGBSBABIBS    FuaXOSHSD    TO. — In 

rrUUame  v.  Hutehimon,  5  Barb.  123;  &  C,  3  N.  T.  312,  it  ib  held,  referring  to 
Gay  T.  Balkm,  as  anthority,  that  a  husband  is  not  bound  to  maintain  his  wife's 
children  by  a  former  husband.  In  Sharp  v.  Cropaey,  11  Barb.  227>  it  is  said 
that  the  principal  case  is  overruled,  with  respect  to  the  liability  of  a  step-son 
OQ  his  implied  promise,  or  express  promise,  during  minority,  to  pay  for  neoes- 
laries  fuxidshed  by  the  step-father.  The  court  say:  ''IHie  case  of  Oay  v. 
LaUoy,  4  Wend.  403,  cited  on  behalf  of  the  defendant  in  error,  must  be  con- 
■iilered  as  overruled,  so  far  as  it  holds  that  a  step-son  is  liable,  either  upon 
an  implied  promise,  or  upon  an  express  promise  during  minority  to  pay  for 
necessaries  furnished  by  his  step-father.  The  rule  would  seem  to  be  this, 
that  the  step-father  is  not  bound  to  support  his  step-children,  nor  the  latter 
to  render  him  any  serrices,  but  if  he  maintains  them,  or  they  labor  for  him, 
they  will  be  deemed  to  have  dealt  with  each  other  in  the  character  of  parent 
and  child,  and  not  as  strangers,  without  obligation  en  the  part  of  the  father 
to  pay  for  his  children's  services,  or  on  the  part  of  the  children  to  remunerate 
their  Irthflr  for  their  support" 


Sheldon  v.  Skcnneb. 

^4  WanxBLL,  626.] 
Thx  Tms  AVD  Flags  at  which  a  Deuvsbt  ob  Tbndxb  of  Sfbouwo 
Chatxxls  may  be  made  must  be  determined  from  the  nature  of  the  oon- 


Thi  Place  wherx  Cuicbkssomz  Chattkls  may  be  delivered  in  pursuanoe 
of  a  contract  must  be  ascertained  by  notifying  the  obligee  and  request- 
ing him  to  name  the  place  where  he  will  receive  them.     Delivery  must 
be  made  at  the  place  designated,  unless  it  is  an  unreasonable  one. 
Am.  Dko.  Vol..  XZI— 11 
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TBB  FLAOI  WHKBB  A&TIGLE8  ABB  TO  BE  DSUTKEBD^  thoogfa  not  DUMd  ift 

the  oontract^  niAy  often  be  determined  from  the  natore  of  the  tmiaM>- 
tion,  and  the  ntostion  and  IrasinfleB  relations  of  one  or  of  both  of  tlka 
partiet. 

A  TkHDBB  OV  ChATTBUB    in    PuBSUAKOB   of  a   CoHTBAOT  lOB  THBIB   Db- 

UVB&T,  though  it  diBohaigee  the  original  obligation,  and,  if  not  aooepted, 

oonTerts  the  obligor  into  the  bailee  of  the  obligee,  does  not  Justify  tlka 

obligor  in  abandoning  or  destroying  the  property.    He  most  take  cara 

of  it  at  the  expense  and  risk  of  the  obligee. 
TiTBHivG  Hogs  fattbd  on  thb  Shabbb  into  thb  Szbbbt,  beeanse  ths 

owner  fails  to  oome  and  receiye  thenut  after  being  notified  to  do  so^  is  a 

breach  of  duty,  for  which  he  is  entitled  to  reoover  if  damaged  thereby. 
A  Tbnakot  in  Common  Abisbs  whbn  thb  Ownxb  ov  Hogs  delivers  thsm 

to  another  person  who  agrees  to  fatten  them  on  the  shares. 
A  Go-TBNANT  OF  TWO  OB  MOBB  Chattelb  hss  no  anthori^  to  partitioii  or 

divide  them  without  the  assent  of  his  oo-tenants. 
A  Tenant  in  Common  mat  Maintain  Tbotbb  againbt  bib  Go-iXBAirr 

for  destroying  their  chattel,  as  by  taming  their  bogs  into  the  stnei  and 

thus  causing  their  loss. 

Ebbob  from  the  Monroe  common  pleas,  Skmner,  being  the 
owner  of  fifty  bogs,  let  tbem  to  Sheldon  to  fatten  on  the  shares, 
and  to  deliver  one  half  to  Skinner  at  the  end  of  the  season. 
He  kept  them  through  the  season,  and  then,  on  December  2, 
l828y  notified  Skinner  that  the  hogs  were  fat  and  ready  for 
deliyeiy,  and  that  he  must  attend  to  the  division  in  three  or 
four  days,  and  take  away  his  portion,  or  they  would  be  turned 
into  the  street.  Skinner  answered  that  he  should  not  take 
t  hem  away.  Sheldon  waited  until  December  20,  when,  because 
Skinner  did  not  attend  to  receive  his  share  of  the  hogs,  he 
made  a  division  of  them  himself,  and  turned  the  portion  he 
had  allotted  to  Skinner  loose  in  the  street,  whereby  they  were 
lost.  Skinner  then  brought  an  action  against  Sheldon  in  the 
justice's  court.  His  declaration  contained:  1.  A  count  in  trover 
for  the  conversion  of  fifty  hogs;  and,  2.  Another  count,  in  case, 
on  bailment  alleging  that  plaintiff  let  the  defendant  have  fifty 
liogs  to  fatten  on  the  shares,  but  that  defendant  turned  them 
iuto  the  highway,  whereby  they  were  lost. 

At  the  trial,  the  court,  at  the  request  of  plaintiff^  instructed 
the  jury  that  the  defendant  was  not,  under  the  ciroumstanoes, 
justified  in  turning  the  hogs  into  the  street.  The  defendant 
excepted  to  this  instruction;  and  the  jury  found  a  verdict  in 
f.ivor  of  plaintiff,  for  forty-two  dollars  and  twenty-two  cents 
damages,  on  which  judgment  was  enteredt 

C^  M,  Lee,  for  plaintiff  in  error. 

8,  BoughUm,  for  defendant  in  error. 
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Bj  Conriy  Savaob,  0.  J.  What  partioular  points  were  dis- 
coflBed  in  the  court  below,  the  bill  of  exceptions  does  not  dis- 
close. I  presume,  howeyer,  that  the  ground  on  whioh  the  court 
decided  was  that  the  tender  should  have  been  made  to  the 
plaintiff  at  his  yard,  where  the  hogs  were  taken  by  the  defend- 
ant;  and  that  tuning  the  plaintiff's  share  of  them  into  the  street 
was  not  a  deliyery  to  the  plaintiff.  The  contract,  as  stated,  is 
merely  that  the  defendant  should  fatten  the  plaintiff's  hogs  on 
shares.  What  share  each  is  to  have  is  not  stat.ed.  It  is  fair  to 
presiune  that  each  was  to  have  half,  and  the  defendant  states  in 
his  plea  that  he  offered  the  plaintiff  one  half.  It  does  not  ap- 
pear, by  the  bill  of  exceptions,  that  it  was  urged  by  the  plaintiff 
b  the  court  below  that  the  hogs  were  not  fattened,  that  the  no- 
tice was  insufficient,  or  that  the  division  was  irregular.  But 
the  point  presented  seems  to  have  been,  whether  turning  the 
hogs  into  the  street  was  a  sufficient  tender  to  the  plaintiff.  If 
any  other  point  was  intended  to  be  raised  here,  it  should  appear 
to  be  presented  by  the  bill  of  exceptions. 

The  contract  in  this  case,  growing  out  of  the  taking  of  the 
Logs  to  fatten  on  shares,  has  been  discussed  by  counsel  as  a 
promise  to  deliver  to  the  plaintiff  one  half  of  the  hogs  when  fat- 
tened. In  ascertaining  the  rights  and  duties  of  parties  to  a 
contract  for  the  delivery  of  specific  articles,  much  depends  on 
the  tenns  used.  If  this  is  a  contract  to  deliver  the  hogs,  the 
time  and  place  mast  be  ascertained  from  the  nature  of  the  con- 
tract. First,  as  to  time:  The  time  can  not  be  at  any  particular 
day,  because  that  depends  upon  a  contingency — ^the  fattening  of 
the  hogs.  It  can  not  be  an  obligation  to  be  performed  upon 
demand;  for  the  delivery  is  to  be  made  when  the  hogs  shall  be 
fattened;  a  fact  which  must  be  within  the  knowledge  of  the  de- 
fendant in  the  court  below,  but  not  necessarily  of  the  plaintiff. 
Secondly,  as  to  place:  If  this  were  to  be  considered  an  obli- 
gation to  deliver  fat  hogs,  without  any  place  being  mentioned, 
the  articles  being  such  as  are  called  cumbersome,  the  defendant 
woold  not  be  bound  to  carry  them  about  with  him  to  seek  the 
plaintiff;  but  it  would  be  his  duty  to  apply  to  the  plaintiff  to 
Imow  where  they  should  be  delivered,  and  to  deliver  them  at 
such  place,  if  not  an  unreasonable  one.  There  are  cases  in  which 
the  articles  are  to  be  delivered  at  a  particular  place  from  the 
nature  of  the  contract,  though  no  place  be  mentioned.  Thus, 
in  an  obligation  by  a  merchant,  payable  in  goods,  or  by  a  me- 
chanic, in  articles  manufactured  by  him,  or  by  a  farmer,  payable 
in  eonntiy  produce,  ihe  place  of  payment  is  the  store,  the  shop, 
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or  the  farm  of  the  obli;;;or:  5  Cow.  51G.  But  in  cases  where  the 
place  of  delivery  is  not  designated  bj  the  contract,  either  ex- 
pressly or  impliedly,  the  rule  as  above  stated  is  applicable;  the 
obligor  must  seek  the  obligee,  and  deliver  the  articles  at  the 
place  he  appoints,  if  reasonable:  Co.  Lit.  210,  b;  Slingerland 
V.  Morse,  8  Johns.  477;  4  Cow.  453.  In  Slingerland  v.  Morse, 
the  court  considered  the  tender  good,  being  made  at  the  place 
where  the  goods  were  received,  and  where  they  had  continued; 
and  in  that  case  there  was  proof  that  the  plaintiff  did  not  mean. 
to  remove  the  goods  from  his  tenant;  he  only  wanted  to  fix  the 
defendants  with  the  amount  of  rent  distrained  for.  If  a  similar 
tender  in  this  case  would  be  sufficient,  such  tender  has  not  been 
shown.  There  was  no  tender  at  the  yard  of  the  defendant,  but 
notice  to  the  plaintiff  to  come  and  receive  the  property.  If, 
however,  there  is  any  analogy  between  the  cases,  it  seems  to  me 
to  be  this:  that  as  the  defendant  had  received  the  property  on 
the  premises  of  the  plaintiff,  it  was  his  duty  to  deliver  them  at 
the  same  place. 

Another  question  arises,  and  was  probably  most  considered 
by  the  court  below,  to  wit:  Suppose  the  notice  by  the  defend- 
ant and  subsequent  tender,  without  objection  to  time  or  place, 
sufficient  to  discharge  the  liability  of  the  defendant  on  his  con- 
tract, was  he  justified  in  turning  the  hogs  into  the  street,  and 
thereby  causing  a  total  loss  to  the  plaintiff?  The  doctrine  of 
this  court  is,  that  the  effect  of  a  tender  and  refusal  correctly 
made  of  a  specific  article  is  analogous  to  the  French  conaigna- 
lion:  Slingerland  v.  Morse,  8  Johns.  474.  *'  The  effect  of  a  con- 
signation, if  it  is  adjudged  to  be  valid,  is,  that  the  debtor  is 
thereby  absolutely  discharged;  and  although  subiUiUUe  juris  he 
continues  to  be  the  owner  of  the  things  consigned  until  they  are 
taken  away  by  the  creditor,  they  are  no  longer  at  his  risk,  but  at 
that  of  the  creditor,  who,  from  being  a  creditor  of  a  certain  amount 
generally,  becomes  the  creditor  of  the  particular  articles  which 
are  so  consigned,  tanqaam  certorum  corporum;  and  he  is  no 
longer  the  creditor  of  his  original  debtor,  who  is  entirely  lib- 
erated, but  of  the  consignatory,  who  obliges  himself  by  a  quasi 
contract  to  deliver  the  articles  in  his  custody  to  the  creditor  if 
the  consignation  is  adjudged  good,  or  to  the  debtor  if  it  is  de- 
clared to  be  null : "  Pothier,  378.  The  creditor  '*  must  therefore 
resort  to  the  specific  articles  tendered,  and  the  person  in  whose 
possession  they  are,  holds  them  as  his  bailee  and  at  his  risk:" 
8  Johns.  478.  If  it  be  conceded  therefore  that  the  tender  in 
this  case  was  sufficient  to  discharge  the  defendant  from  his  con* 
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tracty  it  does  not  follow  that  he  might  abandon  or  destroy  the 
properly  tendered.  On  the  contrary,  he  was  bound  to  take  oare 
of  it  at  the  risk  and  expense  of  the  plaintiff.  In  the  language 
of  Kent,  J.,  8  Johns.  Cas.  258,  the  defendant  became  trus- 
tee for  the  plaintiff  for  the  safe-keeping  of  the  hogs.  In  the 
language  of  the  court  in  Slingerland  v.  Morse,  he  held  them  as 
the  plaintiff's  bailee,  and  at  his  risk.  It  was  the  duty,  therefore, 
of  the  defendant  to  have  taken  care  of  the  hogs  at  the  risk  and 
expense  of  the  plaintiff.  It  is  asked,  how  was  he  to  be  paid  for 
the  keeping  ?  The  only  answer  necessaiy  to  be  given  is,  that 
the  law  has  provided  a  remedy  in  such  a  case.  How  is  a  bailee 
in  any  case  to  be  paid;  for  instance,  an  agister  of  cattle?  The 
defendant,  having  been  guilty  of  a  violation  of  duty  in  turning 
the  hogs  into  the  street,  is  liable  for  the  damages:  whether  on 
the  contract,  or  in  a  special  action  on  the  case,  or  in  trover,  are 
questions  not  arising  upon  this  bill  of  exceptions. 

In  discussing  the  last  question,  I  have  taken  for  granted  that 
the  tender  was  sufficient;  but  I  have  previously  stated  that  sup- 
posing this  to  be  a  case  of  payment  in  specific  articles,  the 
tender  was  not  sufficient.     In  the  case  of  Coii  v.  Houston ,  3 
Johns.  Cas.  243,  the  obligation  was  to  deliver  a  quantity  of 
coal,  without  specifying  time  or  place.     The  defendants  fre- 
quently urged  the  plaintiffs  to  take  the  coal,  they  then  having 
sufficient.     The  plaintiffs  at  one  time  said  they  would  call  and 
look  at  it.    They  once  offered  the  coal  for  sale,  and  once  prom- 
ised to  take  it  away;  but  they  never  refused.     The  court  con- 
sidered their  conduct  an  acceptance  of  the  coal,  or  a  waiver  of 
any  further  act  on  the  part  of  the  defendant.    In  this  case 
there  was  no  acceptance,  nor  did  the  plaintiff  waive  any  rights 
which  he  had.    When  notified  to  come  and  take  away  the  hogs, 
he  said  he  should  not;  but  whether  because  they  were  not  fat- 
tened, or  because  the  defendant  was  bound  to  deliver  them  at 
his  (the  plaintiff's)  yard,  does  not  appear.     On  the  question  pre- 
sented by  the  bill  of  exceptions,  I  entertain  no  doubt.     The 
defendant  was  not  justified  in  turning  the  hogs  into  the  street. 
There  is  another  view  of  this  case  which  strikes  me  as  more 
correct.    The  plaintiff  delivered  to  the  defendant  twenty-seven 
bogs  to  be  fattened  on  shares.    The  plaintiff  was,  before  the 
delivery,  sole  owner.     What  were  the  rights  of  the  parties 
after   delivery    to  the    defendant?     It    seems    to    me    they 
were  tenants  in  common  in  each  and  every  hog.     If  the  hogE 
were  fattened,  the  parties  certainly  were  tenants  in  common  be- 
fore the  division  was  made.    It  was  not  competent  for  one 
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tenant  in  common  of  two  chattels,  without  the  consent  of  the 
other  tenant  in  common,  to  appropriate  one  chattel  to  himself, 
and  the  other  to  his  co-tenant.  One  may  dispose  of  his  share 
of  the  property  held  in  common,  and  the  purchaser  becomes  a 
co-tenant  with  the  other  tenant  in  common:  15  Johns.  180. 
The  turning  the  hogs  out  in  the  street,  without  any  further  ac* 
count  of  them,  is  at  least  jprtma/ocie  evidence  of  a  destruction; 
and  the  defendant  below  was  entitled  to  recover  in  trover. 
One  tenant  in  common  may  maintain  trover  against  his  co-ten* 
ant,  where  there  is  a  destruction  of  the  chattel:  8  Johns.  178; 
2  Id.  470.  In  every  point  of  view,  therefore,  the  judgment  be* 
low  was  right,  and  must  be  affirmed. 


Teztdeb  of  SPBomo  A&txcles.— Ab  to  what  oonstitates  a  anffioient  tendor 
of  specific  articles  to  satisfy  a  contract,  and  as  to  the  efifoot  of  snch  a  tenderp 
see  the  note  to  Barney  v.  BUaa,  12  Am.  Dec.  700^  and  MUehell  v.  Merrill^  IS 
Id.  128.  As  to  the  time  and  place  of  snch  a  tender,  see  the  note  to  Boies  v. 
Bates,  12  Id.  673.  That  a  tender  and  refusal  of  specific  chatteLs,  which  ope- 
rates to  discharge  the  debt  and  to  eztingoish  the  relation  of  debtor  and  cred- 
itor, vests  the  property  in  the  creditor  and  creates  the  relation  of  bailor  and 
bailee,  is  held,  citing  the  principal  case,  in  Brooklyn  Bank  v.  De  Cfravw,  23 
Wend.  945.  In  Moore  v.  Hudson  River  R.  R,  Co*^  12  Barb.  158,  the  doctrine 
of  Sheldon  v.  Skinner  is  held  not  to  be  applicable  to  an  agreement  to  take  the 
stock  of  a  railroad  company  at  par  for  work  done,  for  the  reason  that  it  ia 
not  an  agreement  for  jwyment  in  specific  articlea 

Ck>NVZB8roN  BT  TxzTANT  IN  Goioioir. — See,  on  this  pointy  BeU  ▼.  La/yman^  15 
Am.  Dec  83;  Hyde  v.  SUmt,  18  Id.  501.  The  principal  case  is  referred  to  as 
an  authority  on  this  sabject  in  Benedict  v.  Howard,  31  Baib.  572.  That 
property  held  in  oonmion  is  not  divisible,  except  by  consent^  is  held,  citing 
Skddum  V.  Skinner,  in  Fobes  v.  Shatiuek,  22  Barb.  509. 


Paoeabd  v.  GmidAH. 

[4  WftXDKLL,  613.] 

TBOfVMSL  AOAiKST  A  CoiocoN  Cabbibb  wiU  not  lie  if  the  goods  intnisted  t» 

him  were  lost  or  stolen  before  the  demand  for  their  retom  or  deliveiy 

was  made. 
dABB  m  THB  Pbofkb  AonoK  AOAiHST  A  Coucoir  Cabbibb  if  the  goods  wece^ 

lost  or  stolen,  so  that  the  carrier  ooold  not  deliver  them  when  the  de» 

mand  therefor  was  made. 
Fob  Nbouobncb  a  carrier  is  not  liable  in  trover. 
Fob  THB  DiBBCT  Act  of  a  CABBiBa,  as  the  delivery,  throng  mistake,  of 

goods  to  a  third  person,  or  the  wrongful  refusal  to  deliver  goods  in  hi* 

posseasion,  he  is  liable  in  trover. 

AonoN  of  trover,  tried  at  the  Albany  ciroait  in  August,  1837. 
Tne  plaintiff  Bought  to  recover  for  a  box  of  goods,  which  he 
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had  intended  to  transport  by  defendant's  canal  boat  from  Al- 
bany to  Canghnawaga,  in  Montgomery  county.  New  York.  It 
was  proved  that  this  box,  instead  of  being  sent  to  the  boat 
with  plaintiff's  other  boxes,  was  taken  to  the  wharf  late  in  the 
evening  by  a  cartman,  who  left  it  on  the  wharf,  and  in  unload- 
ing it  from  his  cart,  was  aided  by  a  hand  from  the  defendant's 
boat.  This  was  after  dusk,  and  it  soon  became  very  dark.  The 
plaintiff,  having  demanded  the  goods,  brought  this  action. 

The  court  instructed  the  jury  that  if  the  goods  were  delivered 
to  defendant,  the  plaintiff  was  entitled  to  recover,  if  defendant 
had  either  converted  them  to  his  own  use  or  refused  to  deliver 
them  when  demanded;  but  refused  to  give  the  instructions  re- 
quested by  defendant,  which  were  to  the  effect  that,  to  sustain 
this  action  of  trover,  plaintiff  must  show  that  the  goods  had 
been  in  the  possession  of  defendant,  with  his  knowledge  and 
consent;  that  he  had  converted  them  to  his  own  use,  or  that, 
haYing  them  in  his  possession  when  the  demand  was  made,  he 
had  refused  to  deliver  them;  that,  if  the  goods  had  been  lost  or 
stolen,  or  bad  been  delivered  to  some  person  other  than  the 
defendant,  in  consequence  of  which  the  defendant  could  not 
deUver  the  goods  when  demanded,  then  that  trover  could  not 
be  maintained,  although  the  property  had  once  been  in  defend- 
ant's possession.  The  defendant  excepted  to  this  refusal;  the 
jury  returned  a  verdict  against  him  for  two  hundred  and  fifty- 
nine  dollars  and  seventy-one  cents  damages,  and  thereafter 
be  moved  for  a  new  trial. 

L.  Ford^  for  defendant. 

D.  CcLdy,  for  plaintiff. 

By  Court,  Savaob,  0.  J.  The  judge  erred  in  his  charge  to 
the  jury.  It  had  previously  been  decided  in  this  case  (6  Cow. 
757  [16  Am.  Dec.  475])  that  a  demand  and  refusal  \b  prima  facie 
eridenoe  of  conversion,  but  the  defendant  may  give  evidence  to 
negative  the  presumption  of  a  conversion  arising  from  such 
refusal  on  demand;  and  that,  on  the  evidence  in  this  ca6e,«ib 
should  have  been  submitted  to  the  jury  whether  there  had  been 
a  conversion  in  fact.  The  judge  should  also  have  charged  tho 
jozy  as  requested,  that  trover  would  not  lie  if  they  were  satisfied 
that  the  goods  were  lost  or  stolen,  or  by  accident  had  been  deliv- 
ered to  a  wrong  person,  and  that  therefore  the  defendant  could 
sot  deliver  them  when  demanded.  It  is  very  plain,  from  the 
testimony,  that  the  fifth  box  never  went  on  board  the  defend- 
ant's boat;  and  if  being  thrown  down  on  the  dock  was  a  de- 
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liverj,  which  we  have  decided  it  was  not,  still  one  of  the  boxes 
mubt  have  been  stolen  or  taken  awaj  bj  accident  or  mistake  bj 
some  other  person;  and  in  such  case  trover  does  not  lie. 

TroTer  lies  not  against  a  carrier  for  negligence,  as  for  losiug 
a  box,  but  it  does  for  an  actual  wrong:  Salk.  655;  nor  for  goods 
lost  or  stolen  from  a  carrier  or  wharfinger;  there  must  be  an  in* 
jorious  conyersion,  something  more  tban  a  bare  omission:  5 
Burr.  2825.  Where  a  carrier  loses  goods  by  accident,  trover 
does  not  lie;  but  where  he  is  an  actor,  and  delivers  them  to  fK 
third  person,  though  by  mistake,  the  action  lies:  Peake,  49. 
It  lies  also  where  the  defendant  refuses  to  deliver  the  goods  ac- 
cording to  contract,  he  having  the  possession:  1  Taunt.  391;  4 
Esp.  157.  But  if  lost  or  stolen,  so  that  he  can  not  deliver 
them,  and  his  inability  does  not  ariBC  from  any  act  of  his  own, 
trover  does  not  lie,  though  case  does. 

In  this  case,  the  presumption  is  the  fifth  box  was  never  put 
on  board  the  defendant's  boat;  but  if  it  was,  it  was  afterwards 
lost  or  stolen.  The  defendant  had  it  not,  and  could  not  de- 
liver it  when  demanded;  and  that  inability  did  not  arise  from 
any  tortious  act  on  his  part,  though  it  may  have  arisen  from 
his  negligence.     Trover  is  therefore  not  the  appropriate  remedy. 

New  trial  granted,  costs  to  abide  the  event. 


LiABiUTY  OF  Ck>MMON  Carriiers. — See  Craig  v.  Childrt98^  14  Am.  Dec. 
751,  and  other  cases  in  the  American  Decisions  cited  in  the  note  theretow 
See,  also,  a  previous  decision  in  this  case:  Packard  v.  Oetoian,  16  Am.  Deo. 
475.  As  to  when  trover  will  lie  against  a  common  carrier,  innkeeper,  etc,  the 
principal  case  is  cited  in  Hallenbake  v.  Fiafi,  8  Wend.  548;  McMorrU  v.  Simp* 
$on,  21  Id.  615;  ScoviU  v.  Or^filh,  12  N.  Y.  515;  PeopU  v.  WiUeO,  6  Abb. 
Pr.  40;  S.  C,  26  Barb.  81:  Etmay  v.  Fanning,  5  How.  Pt.  231;  S.  a,  9 
Barb.  188;  Morris  v.  Third  Ave.  B.  R.  Co.,  1  Daly,  206;  &  O.,  23  How.  Pk-. 
346;  Needles  v.  Howard,  1  E.  D.  Smith,  60,  jxr  Woodruff,  JT.;  Hawkms  ▼. 
J7(2^iiiais  6  Hill,  586. 


Calking  v.  Baldwin. 

[4  WKin>BiJi,  607.] 
COKFXNBATION    FOB    DaMAOXS    OCCASIONED    BT    AN    ACT    AUTHORIZED  BT 

Statute,  mnst  be  sought  in  the  mode  prescribed  by  that  statate,  if  it  be 
a  publio  statate;  bat  if  it  be  a  private  statate,  compensation  may  be  ob- 
tained throagh  the  remedy  given  by  it,  or  by  action  according  to  the  com- 
mon law. 
Public  Statute,  What  is. — A  statute  giving  an  individual  designated 
therein  power  to  construct  a  dam  at  a  place  named,  of  such  height  as 
may  be  necessary  for  improving  the  navigation  of  Seneca  river,  and 
pointing  out  the  "^•^""Ar  in  which  the  dam  is  to  be  constructed  and  re- 
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quiring  it  to  be  connected  with  a  canal  and  lock,  of  capacity  sufficient 
to  aocommodate  the  largest  siaod  boats,  is  a  public  statate. 
SxaxOTORT  Rkkedt,  When  Supplants  thx  Onb  bt  Common  Law.— The 
rule  that  the  giving  of  an  affirmative  remedy  by  statute,  without  any 
words  of  negation,  does  not  supplant  the  pre-existing  common  law 
remedy,  does  not  apply  to  acta  done  by  express  authority  of  the  statute 
for  a  public  purpose;  nor  can  either  party  resort  to  the  common  law  ac- 
tion in  such  a  case,  because  the  other  has  not  proceeded  to  have  the 
damages  assessed  in  the  mode  prescribed  in  such  statute. 


AcnoH  on  tbe  case  for  flowing  the  lands  of  plaintiff  by  erect- 
ing a  dam  on  Seneca  river.  Plea  that  the  Seneca  river  waa 
a  public  highway  used  for  navigating  boats,  rafts,  etc.;  and 
thai  by  an  act  of  the  legislature  entitled,  **  An  act  to  authorize 
J.  C.  Baldwin  to  erect  a  dam  across  the  Seneca  river,''  passed 
February  24,  1809,  it  was  enacted  that  it  should  be  lawful  for 
J.  C.  Baldwin,  his  heirs  or  assigns,  to  erect  and  maintain  a 
dam  across  the  Seneca  river,  at  the  head  of  the  rapids  com- 
monly called  McHarrie's  rifts,  of  such  height  as  should  be  neces- 
sazy  for  improving  the  navigation  of  the  river,  not  exceeding 
seven  and  one  half  feet  on  the  rapids  above  the  dam,  etc. ;  that 
said  Baldwin  might  enter  upon  any  land  necessary,  upon  first 
paying  the  owner  such  damages  or  compensation  as  they  should 
agree  upon,  and  in  case  of  their  inability  to  agree,  making  it 
the  duty  of  Baldwin  to  apply  to  any  three  judges  of  the  com- 
mon pleas  of  Onondaga  to  assess  the  damages,  etc.;  and  that 
in  case  of  damages  resulting  from  flowing  of  the  waters,  occa- 
sioned by  the  dam,  like  proceedings  for  the  assessment  of  dam- 
ages might  be  had  either  upon  the  application  of  Baldwin  or  of 
the  owners  of  the  land  so  injured;  that  all  the  damages  com- 
plained of  were  the  result  of  works  made  under  the  authority 
of  the  statute,  and  that  the  plaintiff  had  never  applied  for  any 
assessment  of  damages,  in  the  mode  prescribed  therein.  To 
this  pleu  the  plaintifis  demurred,  and  the  defendant  joined  in 
the  demurrer. 

C.  P.  Kirldandt  for  plaintiff.  The  act  relied  upon  by  the  de- 
fendant is  a  new  private  statute;  and  the  remedy  designated 
therein  is  cumulative  merely:  Crittenden  v.  WHaony  5  Cow.  165 
(15  Am.  Dec.  462];  2  Inst.  200;  The  People  v.  The  Hillsdale  and 
Chaiham  TampUce  Co.,  2  Johns.  190. 

J.  A.  Spencer,  for  defendant.  The  statute  authorizes  public 
works,  and  is,  therefore,  a  public  statute;  and  plaintiffs  are 
limited  to  the  remedy  therein  given:  Bac.  Abr.,  tit.  Statutes, 
T.  sec.  1,  2,  6,  11;  2  Johns.  162;  4  T.  B.  794;  20  Johns.  735; 
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11  IfaBS.  864;  12  Id.  466;  8  Ck>w.  160;  Com.  Dig.  by  Day,  Ac- 
tion upon  statute,  0. 

By  Court,  Mabot,  J.  To  detennine  the  principles  of  law  ap- 
plicable to  this  case,  we  must  first  ascertain  the  character  of  the 
act  of  the  legislature  under  which  the  defendant  justifies.  The 
demurrer  admits  the  injuiy  complained  of,  and  there  is  no  dis- 
pute about  the  right  to  compensation.  If  this  be  a  private  act 
as  contradistinguished  from  a  public  act,  the  law  which  was 
applied  to  the  case  of  CriUenden  ▼.  WUaon^  6  Ck>w.  167  [15 
Am.  Dec.  462],  must  govern.  The  plaintiffs  are  not  in  such  a 
case  confined  to  the  remedy  given  by  the  act,  but  may  proceed 
by  action  according  to  the  common  law.  But  if  the  work 
authorized  by  the  act  be  of  a  public  character,  the  case  is  altered, 
and  the  compensation  which  individuals  are  entitied  to  receive 
for  injuries  occasioned  by  it  must  be  sought  in  the  way  pointed 
out  by  the  act,  and  not  otherwise. 

A  critical  inspection  of  the  act  will  setUe  the  question  as  to 
the  nature  of  the  work.  The  power  to  erect  the  dam,  it  is  true, 
is  given  to  an  individual,  his  heirs  and  assigns,  but  I  appre- 
hend that  the  nature  of  the  work  is  not  determined  by  that 
circumstance.  The  execution  of  a  public  improvement  may  as 
well  be  committed  to  an  individual  or  to  a  company  as  to  publio 
agents.  What  is  the  declared  object  of  the  statute  ?  It  is  the 
construction  of  a  dam  at  the  head  of  McHame's  rift  of  such 
height  as  shall  be  necessary  for  improving  the  navigation  of  the 
Seneca  river.  It  is  to  be  constructed  in  a  particular  manner 
pointed  out  in  the  act  so  as  to  admit  of  the  passage  of  rafts  over 
it.  In  addition  to  this,  a  canal  and  lock  are  to  be  made  for  the 
passage  of  the  largest  sized  boats  on  the  river.  The  river  is  a 
public  highway.  The  objects,  so  far  as  I  have  detailed  them, 
are  all  of  a  public  nature;  but  it  is  not  to  be  expected  that 
either  an  individual  or  a  company  would  make  a  public  im- 
provement without  provision  for  remuneration  of  the  expenses 
which  must  necessarily  attend  the  operation.  The  act  secures 
certain  privileges  to  Mr.  Baldwin  and  his  heirs  or  assigns.  It 
allows  him  to  exact  toll  on  property  passing  the  lock  and  canal, 
and  to  take  the  water  for  mills  and  hydraulic  works  from  the 
dam;  and  he  is  made  liable  for  all  injuries  which  the  owners  of 
the  lands  in  the  vicinity  of  the  work  may  sustain  thereby. 
There  is  nothing  in  his  rights,  privileges,  or  duties,  that  distin- 
guishes this  work  from  that  made  by  the  Delaware  and  Hudson 
Oanal  Company,  or  the  board  of  commissioners  for  the  con- 
struction of  the  Albany  basin.    Both  these  associations  have 
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rights  and  privileges  secared  to  them,  which  are  supposed  to  be 
quite  sufficient  to  counterbalance  tbe  burdens  and  responsibili- 
ties which  they  necessarily  assume  by  embarking  in  the  enter- 
prise; but  these  rights  and  privileges  do  not  make  the  under- 
taking a  private  matter.  The  improvement  authorized  by  the 
act  under  consideration  has  all  the  characteristics  usually 
nmrlriTiff  the  distinction  between  private  and  public  works.  I 
can  not  hesitate  to  pronounce  it  a  public  work. 

The  principles  settled  by  the  court  for  the  correction  of  errors 
in  the  case  of  Sogers  v.  Bradshaw,  20  Johns.  735,  applied  to  this 
case,  are  fatal  to  the  right  of  the  plaintifib  to  sustain  this  action. 
I  think  the  statute  authorizing  this  work  is  as  much  a  protection 
to  the  defendant  as  the  canal  laws  are  to  the  agents  of  the  state 
for  acta  done  by  them  in  prosecuting  those  great  works  of  in- 
ternal improvement.  The  legislature  have  prescribed  the  mode 
in  which  the  damages  of  the  plaintiffs  shall  be  ascertained,  and 
in  that  mode  only,  can  they  properly  seek  compensation.  The 
role  of  oonstruciion,  that  if  a  statute  gives  a  remedy  in  the 
affinnative,  without  a  negative  expressed  or  implied,  for  a  mat- 
ter which  was  actionable  at  common  law,  the  party  is  not  de- 
prived of  his  common  law  remedy,  but  may  elect  to  take  it  or 
that  offered  by  the  statute,  does  not,  I  apprehend,  apply  to  acta 
done  by  the  express  authority  of  the  legislature  for  a  public  pur- 
pose. Such  certainly  has  not  been  the  doctrine  applied  to  suits 
against  our  public  agents  employed  on  our  works  of  internal 
improvement,  and  such  is  not  the  doctrine  that  I  am  willing  to 
apply  to  this  ease. 

The  second  point  made  on  the  part  of  the  plaintiffs  supposes 
that  the  defendant,  by  neglecting  to  have  the  damages  assessed 
as  the  law  directs,  is  in  default,  and  therefore  is  liable  to  be 
proceeded  against  according  to  tbe  common  law.  Where  either 
party  has  power  to  carry  into  effect  the  statute  remedy,  one  can 
not  be  in  default  more  than  the  other  for  not  beginning  first. 
The  act  under  which  the  decision  in  the  case  of  The  People  v. 
The  WUadale  and  Chatham  Turnpike  Company,  2  Johns.  190^ 
was  made,  is  not  like  this.  There  the  company  alone  had  ,the 
right  to  have  the  damages  assessed;  here,  the  right  is  reciprocal 
to  both  parties. 

Judgment  for  defendant  on  demurrer,  with  leave  to  plaintiffs 
to  reply  on  payment  of  costs. 

(Stad  to  the  poiiit  that  damages  from  a  pnblic  improvement  must  be  aaoer- 
Inied  in  the  manner  pointed  oat  by  statate,  and  not  by  action,  in  BcUdwtt^ 
▼.  CoJOcmB,  10  Wend.  178  (same  caae);  Davidson  v.  Mayor  etc  <^  New  York, 
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27  How.  Fr.  347;  Sdden  ▼.  Delaware  etc  Canal  Co.^  29  K.  Y.  641,  per  Selden, 
J. ;  that  if  the  Uw  does  not  make  the  aaseMment  and  payment  of  damages  a 
condition  precedent  to  entry  and  oocnpation,  it  is  sufficient  if  it  provides  for 
compensation,  and  sndh  compensation  need  not  precede  the  cntiy :  SmUJi  v. 
Helmer,  7  Bsrb.  426.  In  Harris  v.  Thampmm,  9  Id.  364,  the  question  at  ia- 
soe  in  the  principal  case  is  explained. 


Stabbugk  v.  Mubbay. 

(s  Wbhbbll.  us.] 

Teb  Judokxht  OB  Dbcbbb  of  a  Court  of  a  SiarEB  Statb  may  be  ezain- 
ined  into  in  a  snit  here,  for  the  purpose  of  ascertsining  whether  snch 
court  had  jurisdiction. 

No  Eff£ct  will  bs  Given  the  Judoiodit  of  a  Ck>UBT  of  a  Sister  State, 
if  it  be  shown  that  the  court  had  no  jurisdiction  of  the  person,  or  of  the 
subject-matter. 

The  Eeoobd  of  a  JimoiOEHT  of  a  Court  of  a  Sister  State,  though  it 
states  that  the  defendant  appeared  to  the  suit,  may  be  contradicted  and 
its  effect  destroyed,  by  proof  that  the  defendant  did  not  so  appear,  and 
was  never  subject  to  the  jurisdiction  of  the  court. 

Jurisdiction  Obtained  by  the  Attachicent  of  Goods  of  a  NoN-REsn>Birr 
will  not  authorize  the  court  to  render  a  judgment  which  will  bind  the  de- 
fendant personally  in  the  state  where  he  resides,  if  he  was  never  served 
with  process,  and  never  appeared  to  the  action. 

A  Want  of  Jurisdiction  is  not  Shown  bt  a  Plea  that  the  defendant 
was  not  in  the  state  where  the  judgment  was  entered,  nor  in  any  manner 
subject  to  its  laws;  but,  when  the  action  was  begun,  was  and  has  ever 
since  been  a  resident  of  another  state. 

Judgment  of  a  Court  of  a  Sister  State,  not  impeached  for  want  of  juris- 
diction, is  entitled  to  full  faith  and  credit. 

AoTioK  of  debt  on  a  judgment  of  the  conrt  of  common  pleaa 
of  Suffolk,  in  Massachusetts,  rendered  at  April  term,  1827,  for 
three  hundred  and  ninety-three  dollars  and  thirty-six  cents. 
Defendant  pleaded:  1.  That  when  the  action  in  which  the  judg- 
ment was  entered  was  begun,  the  defendant  was,  and  ever 
since  has  been,  a  resident  of  New  York  city,  in  the  state  of  New 
York,  and  that  he  was  not  at  any  time  within  the  state  of  Mas- 
sachusetts, nor  subject  to  its  laws  or  the  jurisdiction  of  its  courts; 
2.  That  the  action  in  which  the  judgment  sued  upon  was  ren- 
dered was  not  commenced  otherwise  than  by  the  attachment  of 
certain  goods,  then  in  Massachusetts;  that  the  defendant  was 
then,  and  has  ever  since  been,  a  citizen  and  resident  of  New 
York;  that  no  process  of  any  kind  was  ever  served  upon  him, 
and  he  never  appeared  thereto  in  person  nor  by  attorney.  To 
the  first  plea  plaintiffs  demurred,  and  defendants  joined  in  the 
demun-er.    To  the  second  plea,  plaintiffs  replied  that  it  ought 
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not  to  be  admitted  or  received,  at  least  as  to  that  part  which 
states  that  defendant  did  not  appear  in  person  nor  by  attorney, 
because  the  record  avers  and  declares  that  the  defendant  did 
appear,  etc.  Defendant  demurred  to  this  replication ,  and  plaint- 
iffs joined  in  the  demurrer. 

F.  J.  BeUSj  for  plaintiffs.  The  judgment  sued  upon  is  con- 
cloBi?e  in  the  courts  of  Massachusetts;  if  so,  it  is  by  the  con- 
Btitution  and  laws  of  the  United  States,  equally  conclusive 
elnewhere.  The  only  plea  that  can  properly  be  interposed  is 
nultid  record:  Mills  v.  Duryee,  7  Cranch,  418;  Edmpton  v.  Mc- 
Connell,  3  Wheat.  234;  Green  v.  Sarmiento,  1  Pet.  0.  C.  74; 
Field  V.  Oibbs^  Id.  155.  The  cases  of  Borden  v.  FUchy  15  Johus. 
121  [8  Am.  Dec.  225];  Andrews  v.  Montgomery,  19  Id.  162  [10 
Am.  Dec.  213];  Shumvoay  v.  StiUman,  4  Cow.  292  [15  Am.  Dec. 
374],  only  refuse  to  give  effect  to  the  judgments  of  the  courts  of 
a  sister  state  when  they  are  procured  through  fraud,  misrepre- 
sentation, or  without  first  obtaining  jurisdiction  over  the  defend- 
ant The  last  named  case  rests  chiefly  upon  Bissell  v.  Briggs, 
9  Mass.  462  [6  Am.  Dec.  88],  which  was  overruled  in  17  Mass. 
546.  The  first  plea  is  clearly  bad;  it  may  be  true,  and  yet 
plaintiffs  entitled  to  recover:  20  Johns.  208.  The  replication 
is  good.  The  record  is  conclusive  evidence  of  the  facts  therein 
stated:  Co.  Lit.  260,  a;  16  Johns.  55;  2  Man.  &  Sel.  567;  1  Conn. 
1;  2  Mass.  471;  1  East,  555;  1  Stark.  Ev.  205;  10  Wheat.  469; 
5  Conn.  102;  4  T.  B.  593;  1  Mass.  404;  1  Pick.  435. 

S.  J£.  Hopkins,  for  defendant.  It  may  be  shown,  even  against 
tbe  averment  in  the  record,  that  the  court  had  no  jurisdiction: 
IT.B.  62;  3  Wils.  297;  Kirby,  119;  9  East,  192;  10  Co.  75. 
Tbe  decision  in  Mills  v.  Daryee,  7  Cranch,  481,  is  not  conclu- 
sive  against  the  defendant:  Andrews  v.  Montgomery,  19  Johns. 
162  [10  Am.  Dec.  213];  Shwmway  v.  StiUman,  4  Cow.  492  [15 
Am.  Dec.  374];  BisseU  v.  Briggs,  9  Mass.  467  [6  Am.  Dec.  88]; 
Aldrick  V.  Benry,  4  Day,  380.* 

By  Court,  Mabcy,  J.  The  states  being  independent  sover- 
eignties, judgments  recovered  in  the  courts  of  one  state  would 
bo  foreign  judgments  in  every  other,  but  for  that  clause  in  the 
constitution  of  the  United  States  which  declares  that  **  full  faith 
and  credit  shall  be  given  in  each  state  to  the  acts,  records,  and 
judicial  proceedings  of  every  other  state:"  Art.  4,  sec.  1,  Con- 
stitation  of  the  TJ.  S.  The  same  section  authorizes  congress  to 
prescribe  the  manner  of  proving  such  acts,  records,  and  pro* 

I.  AldHck  y.  Kimuy,  4  Oonn.  880  [10  Am.  Dec.  Ul]. 
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ceedings,  and  tho  effect  thereof.  This  was  done  by  an  act  passed 
the  twentjHsixth  of  May,  1790.  Becords  and  judicial  proceed- 
ings, when  authenticated  as  that  act  directs,  are  to  receive  such 
faith  and  credit  in  everj  court  within  the  United  States  as  they 
have  by  law  or  usage  in  the  courts  of  the  state  from  whence  the j 
are  taken. 

The  obvious  effect  of  these  provisions  should  have  been  to 
cause  judgments  recovered  in  one  state  to  be  regarded  in  evexy 
other  in  much  the  same  light  as  domestic  judgments;  but  this 
was  not  so.  From  some  of  the  early  cases,  it  appears  that  a 
judgment  rendered  by  a  court  of  one  state  was  not  considered 
conclusive  between  the  parties  by  courts  of  other  states,  in  the 
same  manner  and  to  the  same  extent  as  judgments  rendered  by 
their  own  courts.  Such  a  judgment  was  declared  to  be  prima 
facie  evidence  of  debt  only,  and  that  in  an  action  upon  it  brought 
in  another  state,  the  consideration  might  be  examined  into :  1  Coi. 
460 ;  1  Mass.  401  [BarileU  v.  Knighi,  2  Am.  Dec.  36].  This  was  giving 
but  very  little  effect  to  that  provision  of  the  constitution  to  which 
I  have  referred,  and  judgments  in  sister  states  were  by  these  de- 
cisions made  but  little  more  efficacious  than  foreign  judgments. 
The  state  courts  which  had  made  these  decisions  became  con- 
vinced that  they  had  not  gone  far  enough  to  satisfy  the  consti- 
tution; but  they  were  exceedingly  reluctant  to  go  so  far  as  to 
give  such  judgments  the  character  and  full  effect  of  domestic 
judgments. 

The  supreme  court  of  Massachusetts,  in  the  case  of  BisseU  t. 
BriggSf  9  Mass.  462  [6  Am.  Dec.  88],  placed  judgments  rendered 
in  other  states  on  ground  considerably  higher  than  that  on 
which  foreign  judgments  stand;  but  it  did  not  raise  them  to  the 
full  dignity  and  effect  of  domestic  judgments.  C.  J.  Parsons 
viewed  the  questions  veiy  closely,  and  came  to  conclusions  in 
which  the  courts  of  that  state,  as  well  as  those  in  almost  all  the 
other  states,  have  repeatedly  concurred.  These  conclusions  can 
not  be  more  clearly  expressed  than  in  the  language  of  that  able 
judge.  He  says:  ''Judgments  rendered  in  any  other  of  the 
United  States  are  not,  when  produced  here  as  the  foundation  of 
actions,  to  be  considered  as  foreign  judgments,  the  merits  of 
which  are  to  be  inquired  into,  as  well  as  the  jurisdiction  of  the 
courts  rendering  them;  neither  are  they  to  be  considered  as 
domestic  judgments  rendered  in  our  own  courts  of  record, 
because  the  jurisdiction  of  the  courts  rendering  them  is  a  sub- 
ject of  inquiry.  But  such  judgments,  as  far  as  the  court  ren- 
dering them  had  jurisdiction,  are  to  have  in  our  courts  full  faith 
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«nd  credit.  They  may,  therefore,  be  declared  on  as  evidences 
at  debts  or  promises;  and  on  the  general  issue,  the  jurisdiction 
of  the  courts  rendering  them  is  put  in  issne,  but  not  the 
merits  of  the  judgment." 

The  case  of  MiBs  v.  Duryee,  7  Cranch,  418,  was  decided  in 
tiie  supreme  court  of  the  United  States,  about  the  same  time 
the  decision  in  Bissdl  v.  Briggs  was  pronounced;  but  from  the 
circumstance  that  no  allusion  is  made  in  either  of  the  opinions 
deliyered  in  the  latter  case  to  the  views  entertained  by  the 
supreme  court  of  the  United  States  on  the  same  subject,  it  is  to  be 
inferred  that  these  views  were  not  then  known  in  Massachusetts. 
It  was  asserted  on  the  argument  that  the  decision  of  the  court 
in  the  case  of  Bissell  v.  Briggs,  so  far  as  it  is  denied  to  a  judg- 
ment of  a  sister  state,  the  same  conclusiveness  that  is  yielded  to 
a  domestic  judgment,  was  overruled  by  the  case  of  the  (7om- 
numwealih  v.  Green,  C.  J.  Parker  says,  in  the  course  of  his 
opinion  in  the  case  of  Hall  v.  WUliamay  6  Pick.  232  [17  Am.  Dec. 
856]:  "  This  court  yielded  a  painful  deference  to  the  decision 
of  Mills  T.  Duryee,  without  that  close  examination  it  would  have 
received  if  presented  to  them  otherwise  than  incidentally,  and 
if  its  bearing  had  been  of  importance  in  the  case  then  before 
the  court." 

The  case  of  MSb  v.  Dvryee  has  been  under  the  consideration 
of  most  of  the  state  courts,  and  they  have  generally  refused  to 
consider  it  a  binding  authority  to  the  extent  contended  for  by 
the  plaintifis  in  this  suit.  This  court  has  done  so  in  several 
instances.  In  the  case  of  Borden  v.  Filch,  15  Johns.  121  [8 
Am.  Dec.  225],  it  determined  that  the  judgment  or  sentence  of 
the  court  of  a  sister  state  might  be  examined  into  in  a  suit  here, 
80  far  as  relates  to  the  jurisdiction  of  the  court,  and  no  effect  or 
validity  would  be  given  to  it,  if  it  appeared  that  the  court  ren- 
dering it  had  not  jurisdiction  of  the  person  as  well  as  the  subject- 
matter.  The  case  of  Andrews  v.  Montgomery,  19  Johns.  162 
[10  Am.  Dec.  218],  recognizes  and  affirms  the  same  doctrine. 
The  decision  of  this  court  in  Shumway  v.  SHUman,  4  Cow.  272, 
[15  Am.  Dec.  874],  was  upon  a  question  in  most  respects  like 
the  one  raised  by  the  demurrer  to  the  first  plea  in  the  case  be- 
fore us.  In  that  case,  it  was  explicitly  decided  "  that  it  was 
competent  for  the  defendant  to  show,  by  a  special  plea,  that 
the  court  in  which  the  judgment  was  rendered  had  no  jurisdic- 
tion either  of  the  subject-matter  or  of  the  person." 

The  courts  of  Connecticut,  Pennsylvania,  New  Hampshire, 
New  Jersey,  and  Kentucky  have  also  decided  that  "  the  jurisdic- 
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tion  of  the  court  rendering  a  judgment  may  be  inquired  into 
when  a  suit  is  brought  in  the  courts  of  another  state  on  that 
judgment:"  Thurber  v.  Slackboume,  N.  H.  246;^  Benton  v. 
Bingot,  10  Serg.  &  B.  240;'  Aldrich  v.  Eenney,  4  Conn.  280,-* 
Curiia  v.  GibbSy  Penn.  405;*  Boyers  v.  Coleman,  Harden,  413.* 
This  doctrine  does  not  depend  merely  on  the  authority  of  ad- 
judged cases;  it  has  a  better  foundation;  it  rests  upon  a  princi- 
ple of  natural  justice.  No  man  is  to  be  condemned  without  the 
opportunity  of  making  a  defense,  or  to  have  his  property  taken 
from  him  by  a  judicial  sentence,  without  the  privilege  of  show* 
ing,  if  he  can,  the  claim  against  him  to  be  unfounded.  If  a 
party  has  a  right  to  defend  himself  in  an  action  upon  a  judg- 
ment of  a  sister  state,  by  showing  a  want  of  jurisdiction  in  the 
court  that  rendered  it,  he  must  be  permitted  to  plead  such  facts 
as  make  out  the  defense.  The  general  issue  in  an  action  of 
debt  on  a  judgment  of  a  sister  state  would  properly  be  like  that 
in  an  action  of  a  domestic  judgment  nul  tid  record.  But  in  the 
cases  decided  in  Massachusetts,  New  Hampshire,  Connecticut, 
and  New  Jersey,  nil  debet  was  declared  to  be  a  good  plea. 
The  defendants  in  such  cases  are  not  confined,  however,  to  the 
simple  plea  of  the  general  issue.  In  most  of  the  cases  reportea, 
they  have  interposed  special  pleas  like  the  first  in  this  case. 
This  court  decided,  in  Skumway  v.  SHUman,  that  there  was  not 
any  objection  on  the  ground  of  principle  to  the  plea  in  that 
case  which  was  designed  to  deny  a  notice  of  or  an  appearance 
to  the  action  in  the  original  suit.  In  HaU  v.  Williams  [17  Am. 
Dec.  356],  the  second  and  third  pleas  were,  as  to  the  subject- 
matter  of  them,  like  the  second  plea  in  this  case.  There  were 
two  defendants.  They  pleaded  first,  nul  liel  record;  secondly, 
that  they  had  no  notice  of  the  original  action,  and  that  they  did 
not  appear  in  it  or  authorize  any  one  to  appear  for  them.  Third* 
ly,  one  of  them  pleaded  separately  that  he  never  was  an  in- 
habitant of  the  state  in  which  the  original  suit  was  prosecuted, 
or  a  resident  therein,  and  that  he  never  bad  notice  of  the  origi- 
nal action  or  appeared  thereto.  To  the  second  and  third  pleas 
there  was  a  replication  like  that  to  the  second  plea  in  this  case, 
which  was,  that  the  defendants  are  estopped  from  denying  an 
appearance  by  the  record  which  shows  that  they  did  appear. 
The  record  was  set  forth,  and  it  did  not  show  the  fact  which 

1.  Tkwrber  y.  Blaekboume,  1  Kew  Hampahlre.aia. 
9.  BtiUom  T.  Burgot,  10  8«ig.  &  B.  340. 

3.  AtdriA  T.  Kinnesf,  4  Oonn.  880  [10  Am.  Deo.  lU}. 

4.  CurtU  v.  Oibbs,  1  Penn.  [N.  J.J  40S. 
6.  Sogeny.  Coleman,  Hardin, 423. 
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ms  alleged  as  matter  of  estoppel — ^the  appearance  of  both  de- 
fendants. Judgment  was  therefore  given  against  the  replica- 
tion setting  np  the  estoppel.  All  the  cases  show  that  matters 
may  be  pleaded  other  than  the  simple  denial  of  the  existence  of 
the  record. 

But  it  is  strenuously  contended  that  if  other  matter  may  be 
pleaded  by  the  defendant,  he  is  estopped  from  asserting  any- 
thing against  the  allegation  contained  in  the  record.    It  im- 
ports perfect  verity,  it  is  said,  and  the  parties  to  it  can  not  be 
heard  to  impeach  it.    It  appears  to  me  that  this  proposition  as- 
sumes the  veiy  fact  to  be  established «  which  is  the  only  ques- 
tion in  issue.    For  what  purpose  does  the  defendant  question 
the  jurisdiction  of  the  court?    Solely  to  show  that  its  proceed- 
ings and  jadgments  are  void,  and  therefore  the  supposed  record 
is  not,  in  truth,  a  record.    If  the  defendant  had  not  proper  no- 
tice of,  and  did  not  appear  to  the  original  action,  all  the  state 
courts,  with  one  exception,  agree  in  opiuion  that  the  paper  in- 
troduced as  to  him  is  no  record;  but  if  he  can  not  show,  even 
against  the  pretended  record,  that  fact,  on  the  alleged  ground 
of  the  uncontrollable  verity  of  the  record,  he  is  deprived  of  his 
defense  by  a  process  of  reasoning  that  is,  to  my  mind,  little  less 
than  sophistry.    The  plaintiffs,  in  effect,  declare  to  the  defend- 
ant, the  paper  declared  on  is  a  record,  because  it  says  you  ap- 
peared, and  you  appeared  because  the  paper  is  a  record.     This  is 
reasoning  in  a  circle.    The  appearance  makes  the  record  uncon- 
trollable verify,  and  the  record  makes  the  appearance  an  unim- 
peachable fact.    The  fact  which  the  defendant  puts  in  issue 
(and  the  whole  current  of  state  court  authority  shows  it  to  be  a 
proper  issue)  is  the  validity  of  the  record,  and  yet  it  is  con- 
tended that  he  is  estopped  by  the  unimpeachable  credit  of  thai 
very  record  from  disproving  any  one  allegation  contained  in  it» 
Unless  a  court  has  jurisdiction,  it  can  never  make  a  record  which 
imports  uncontrollable  verity  to  the  party  over  whom  it  has 
usorped  jurisdictiouy  and  he  ought  not  therefore  to  be  estopped, 
by  any  allegation  in  that  record,  from  proving  any  fact  that 
goes  to  establish  the  truth  of  a  plea  alleging  a  want  of  jurisdic- 
tion.    So  long  as  the  question  of  jurisdiction  is  in  issue,  the 
judgment  of  a  court  of  another  state  is,  in  its  effect,  like  a  for- 
eign judgment:  it  ia prima  facie  evidence;  but  for  all  the  pur- 
poses of  sustaining  that  issue,  it  is  examinable  into  to  the  same 
extent  as  a  judgment  rendered  by  a  foreign  court.    If  the  juris- 
diction of  the  court  is  not  impeached,  it  has  the  character  of  a 
record,  and  for  all  purposes  should  receive  full  faith  and  credit* 
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Let  the  law  as  I  have  laid  it  down  be  applied  to  the  pleadings 
in  this  case.  The  first  plea  does  not  show  a  want  of  jurisdio- 
tion.  The  defendant  says  that  when  the  suit  was  commenced 
he  was^  and  ever  since  has  been,  a  resident  of  the  citj  of  New 
York,  and  that  he  had  not  been  within  the  state  of  Massa- 
chusetts, or  bound  by  the  laws,  or  in  any  manner  subject  tc 
the  jurisdiction  of  the  courts  of  that  state.  Pleading  is  the 
statement  of  facts  which  show  a  cause  of  action  or  a  matter  of 
defense.  The  law  arising  from  these  facts  is  not  proper  to  be 
introduced  into  a  declaration  or  plea:  1  Chit.  216.  That  part 
of  the  plea  in  this  case  which  alleges  that  the  defendant  was 
not  bound  by  the  laws,  or  in  any  manner  subject  to  the  juris- 
diction of  the  courts  of  the  state  of  Massachusetts,  is  a  state- 
ment of  law  and  not  of  facts  impeaching  the  jurisdiction  of  the 
court,  rendering  the  judgment  on  which  this  action  is  brought. 
It  is  a  question  of  law,  to  arise  from  facts  which  the  defendant 
is  to  disclose,  whether  he  was  bound  by  the  laws  of  Massachu- 
setts, or  subject  to  the  jurisdiction  of  its  courts.  I  shall,  there- 
fore, consider  this  plea  as  if  this  allegation  were  not  in  it;  or 
in  other  words,  I  shall  consider  only  the  facts  stated  in  it.  Al- 
though the  defendant  was  not  in  the  state,  he  might  have 
authorized  the  entry  of  his  appearance.  He  might  have  ap- 
peared by  an  attorney,  and  fully  contested  the  right  of  the 
plaintiff  to  recover.  If  he  authorized  his  appearance,  or  if  he 
procured  bail  to  be  put  in  for  him,  or  if  he  retained  an  attorney 
to  appear  and  defend  the  suit,  his  person  would,  by  either  of 
these  acts,  be  submitted  to  the  jurisdiction  of  the  courts  and 
either  of  them  might  have  taken  place,  and  the  plea  as  to  all  the 
facts  stated  in  it  be  entirely  true.  Chief  Justice  Parsons,  in 
the  case  of  BisseU  v.  Briggs,  supposes  that  where  proceedings 
were  instituted  by  process  of  attachment  in  one  state  against 
the  property  of  a  citizen  of  another,  he  might  appear  in  person, 
or  by  attorney,  to  defend  his  property  without  thereby  giving 
the  court  jurisdiction  of  his  person.  The  court  would  not  in 
such  a  case,  I  concede,  have  jurisdiction  over  his  person  for  any 
other  but  the  direct  objects  of  the  proceedings;  and  as  far  as 
those  were  concerned,  he  would  be  subjected  to  the  authority 
of  the  court.  If  a  citizen  of  one  state  should  go  into  another  to 
claim  property  seized  on  attachment,  and  subject  the  attaching 
creditors  to  costs  and  expenses,  which  in  the  due  course  of  pro- 
ceedings  should  be  adjudged  to  them  by  a  court  of  competent 
authority,  will  it  be  pretended  that  he  could  resist  the  payment 
of  these  costs  and  expenses  on  the  ground  that  he  was  not  sub- 
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ject  to  the  juxisdiction  of  the  court  ?  For  all  the  fair  and  direct 
objects  of  the  Boit,  he  was  within  its  jurisdiction.  So  if  the 
proceedings  were  not  in  rem,  but  the  property  ot  the  defendant 
was  attached  to  compel  him  to  appear  and  answer  to  proceed- 
ings in  perBonam,  and  he  did  in  fact  appear  and  litigate  the 
cause  with  the  plainti£f,  he  could  not  be  heard  to  question  the 
jurisdiction  of  that  court  oyer  his  person.  I  do  not  think 
Chief  Justice  Parsons  intended  to  say  more  than  this:  that 
when  a  court  had  the  jurisdiction  of  the  person  of  a  defendant 
for  one  purpose,  it  could  not  legally  bind  him  by  a  judgment 
or  sentence  in  a  distinct  and  different  manner. 

The  secood  plea,  in  my  opinion,  presents  a  complete  defense. 
The  &cts  therein  stated  show  that  the  court  in  which  the  judg- 
ment was  rendered  could  not  have  acquired  jurisdiction  of  the 
defendant's  person;  but  these  facts  are  inconsistent  with  the 
statement  in  the  record.    My  views  in  relation  to  the  estoppel 
by  the  record  are  already  expressed.    To  say  that  the  defendant 
may  show  the  supposed  record  to  be  a  nullity  by  showing  a 
want  of  jurisdiction  in  the  court  which  made  it,  and  at  the  same 
time  to  estop  him  from  doing  so,  because  the  court  haTe  in- 
serted in  the  record  an  allegation  which  he  offers  to  prove  un- 
true, does  not  seem  to  me  to  be  very  consistent.    Under  the 
operation  of  such  a  rule,  a  court  could  always  sustain  its  juris- 
diction if  it  had  any  solicitude  to  do  so;   or  rather,  the  party 
who  had  the  benefit  of  its  decision,  and  who  by  the  practice  of 
most  tribunals  is  intrusted  with  making  the  record,  would  not 
fail  to  put  it  beyond  the  power  of  his  opponent  to  show  a  want 
of  jurisdiction.    This  point  has  been   adjudicated  upon.    In 
the  case  of  HaU  y.  WiUiams,  before  referred  to,  the  plaintiffs  put 
in  a  replication  like  the  one  in  this  case.     The  precise  question 
as  to  the  estoppel  by  the  record  was  raised  by  the  pleadings, 
but  it  was  not  directly  decided.     The  plaintiff  was  deceiyed  as 
to  the  effect  of  the  record;  it  did  not,  in  fact,  contain  the  matter 
of  estoppel  which  he  had  set  forth  in  his  replication.    The  court, 
howeyer,  intimate  an  opinion  pretty  distinctly  in  favor  of  the 
replication.    They  say:  "  If  it  had  appeared  by  the  record  that 
the  defendants  had  notice  of  the  suit,  or  appeared  in  defense, 
we  are  inclined  to  think  it  could  not  be  gainsaid."    A  more 
direct  authority  on  the  other  side  of  the  question  is  found  in 
ihe  case  of  Jldrich  y.  Kinney,  4  Conn.  380  [10  Am.  Dec.  151}. 
There  the  defendant  was  permitted  to  show  that  he  had  no  no- 
tice of  the  suit,  and  did  not  appear,  although  it  appeared  by 
the  record  produced  that  he  had  appeared  by  attorney.    This 
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is  a  direct  authority  against  the  principle  bj  which  it  is  at- 
tempted to  sustain  the  replication  in  this  case.  If  the  allega- 
tion in  the  record  of  an  appearance  by  an  attorney  is  examinable 
into  in  an  action  on  the  judgment,  and  may  be  disproved,  I 
can  not  see  why  the  allegation  of  an  appearance  of  the  party  in 
person  is  not  in  like  manner  questionable.  I  am,  therefore,  of 
opinion  that  the  demurrer  to  the  plaintiff's  replication  is  well 
taken. 

The  plaintiffs,  therefore,  are  entitled  to  judgment  on  their 
demurrer  to  the  first  plea,  and  the  defendant  is  entitled  to 
judgment  on  his  demurrer  to  the  replication,  with  leave  to  each 
party  to  amend  on  payment  of  costs. 


JuDOKEMT  or  SiSTBB  Statb.  Efvbct  ov.— Fof  a  full  diBcaanon  of  this  tab- 
jeoi,  see  the  note  to  BartUt  v.  Knight,  2  Am.  Dea  42.  See»  also,  Skmnwajf 
V.  StUlman,  15  Id.  S7i,  and  ffaU  v.  WUUanu,  17  Id.  356,  and  the  citations 
given  in  the  notea  thereto,  and  Freeman  on  Jndgmenta,  sec.  461.  The  doc- 
trine of  Starbueh  v.  Murray,  that  a  judgment  of  a  aister  atate  may  he  im* 
peached  in  an  action  thereon,  by  ahowing  want  of  joriadiction  over  the  aub- 
ject-matter  or  the  peraon,  ia  approved  in  Long  y.  Long,  1  Kill,  599;  Browm 
V.  Nichols,  9  Abb.  Pr.  K.  8.  10,  per  Maaten,  referee,  and  Kerr  v.  Ktrr,  41 
N.  Y.  275.  So  in  an  action  in  a  atate  ooort  on  a  judgment  of  a  United  States 
district  court:  Gardner  v.  Tyler,  16  Abb.  Pr.  22;  S.  C,  25  How.  Pr.  22a 
But  in  caae  of  a  judgment  of  a  aiater  atate,  where  the  defendant  appeared  to 
the  action,  he  ia,  of  courae,  concladed  thereby  aa  effectually  aa  if  it  were  a 
domeatic  judgment:  Vischer  ▼.  Viaeher,  12  Barb.  645.  In  Monroe  ▼.  Douglas, 
4  Sandf.  Ch.  180,  the  principal  caae  ia  cited  aa  an  authority  for  the  poaition 
that  judgmenta  and  decreea  in  rem,  founded  upon  regular  proceedinga  and 
notice  to  the  partiea  intereated,  will  be  upheld  in  another  atate  or  country. 
But  a  judgment  in  rem,  rendered  without  notice,  doea  not  bind  the  party  per- 
aonally,  even  in  the  atate  where  it  waa  rendered:  De  WiU  ▼.  Bennett,  3  Barb. 
99.  In  Bradsltaw  v.  Heath,  13  Wend.  416»  and  Mervin  v.  Kumbel,  23  Id. 
295,  the  principle  of  Starbuck  ▼.  Murray  waa  held  applicable  to  a  judgment 
rendered  without  notice  or  appearance  againat  one  who  waa  not  an  inhabitant 
of  the  atate,  or  within  the  juriadiction  of  the  court 

Ck>NGLU8ivsNX88  ov  JuDOMBNTS  OxNSBALLT. — ^Thc  dictum  of  Judge  Marcy, 
in  hia  opinion  in  Starbuck  v.  Murray,  that  the  record  of  a  judgment,  whether 
rendered  in  a  aiater  atate  or  foreign  country,  or  in  a  domeatic  tribunal,  does 
not  import  abaolute  verity,  unleaa  there  waa  juriadiction,  not  only  of  the  aub- 
ject-matter,  but  alao  of  the  peraon  of  the  party;  and  that  one  who  ia  aought 
to  be  concluded  by  auch  a  judgment  may  impeach  it  by  ahowing  the  want  of 
auch  juriadiction,  notwithatanding  the  recital  of  facta  conferring  juriadiction 
appearing  in  the  record  itaelf,  haa  been  approved  in  a  number  of  aubeequent 
New  York  caaea:  WriglU  v.  Douglas,  10  Barb.  Ill;  Mervin  v.  Kumbel,  23 
Wend.  296,  per  Bronaon,  J.;  Baldum  v.  Kimmel,  1  Bob.  116;  &  C,  16  Abb. 
"Br.  362,  per  Bobertaon,  J.;  Bolton  v.  Jacks,  6  Bob.  198;  Adams  v.  Saratoga 
etc  R.  R,  Co.,  10  K.  T.  333;  Pendleton  v.  Weed,  17  Id.  77,  per  Oomatock,  J. 
But  aee  Freeman  on  Judgmenta,  aec.  133,  where  thia  dictum  of  Judge  Marcy,  and 
similar  ditta  in  other  caaea,  are  criticiaed.  The  principal  caae  ia  cited,  alao^ 
in  Qouid  v.  Glass,  19  Barb.  188,  to  the  point  that  recitala  of  juriadiction  in  a 
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or  Older  are  not  ooncloBivo,  and  that  no  court  or  ofBoer  can  acqmire 
jnriadiction  bj  aaying  that  he  has  it;  and  in  PoUer  v.  Merehanta*  Bank,  28  K. 
T.  653,  634^  per  Mnllin,  J.,  to  the  point  that  saoh  redtala  are  nevertheleaa 
prima/ade  evidence  of  jarisdiction.  That  the  presumption  Im  in  favor  of  the 
jurisdiction  of  »  ooiizt  of  genersl  jurisdiction,  see  Ohemung  Canal  Bank  v 
JmUon^  SK.  T.  202;  diang Starbvek  v.  Jiurray. 


SaYAOOOL  t;.    BOUGHTON. 

[S  WSHDSLL,  170.] 

IB  Void  upon  us  Face,  and  Dobs  not  JusriFr  ax  Owwioesl  in 
exeentiDg  it,  if  it  appesrs  therefrom  that  it  issaed  from  a  ooort  which 
had  no  jurisdiction  over  the  subject-matter  of  the  action  or  of  the  person 
sgamst  whom  it  is  directed 
A  SimsTXRi^L  OvncEB  mat  Jusmr  xtvdeb  a  Wbit  Bbqulab  ok  m 
Facb,  whether  issued  from  a  court  of  general  or  of  limited  jurisdiction, 
if  the  sabject-matter  of  the  suit  is  within  the  jurisdiction  of  the  court, 
and  nothing  appears  in  the  process  to  apprise  the  officer  of  any  want  of 
ion  over  the  person  affected  by  the  process. 


DsmiBBER  to  replication.  Declaration  in  trespass  for  false 
impriBoninent  and  assault  and  battery.  Pleas  by  defend- 
ant: 1.  The  general  issue;  2.  A  justification  as  constable,  under 
an  execution  issued  by  a  justice  of  the  peace,  on  a  judgment  ren- 
dered against  plaintiff  in  assumpsit  for  seven  dollars  and  thirty- 
eight  cents;  3.  A  similar  justification,  setting  forth  the  judg- 
ment. Beplioation  by  plaintiff  alleging  that  the  justice  did  not 
iasne  any  process,  nor  in  any  way  obtain  jurisdiction  over  plaint- 
iff; nor  did  plaintiff  appear  in  that  action,  nor  authorize  any 
appearance  for,  or  judgment  against  him,  etc. 

if.  Ibgffari^  for  defendant.  The  execution  was  regular  on  its 
iaee»  and  purported  to  issue  in  an  action  whereof  the  justice  had 
jurisdiction  of  the  subject-matter.  It  was,  therefore,  sufficient 
to  jratify  any  ministerial  officer  in  innocently  executing  it:  9 
Johns.  229;  10  Id.  138,  365;  12  Id.  896;  13  Id.  184. 

P.  L.  Tracy  ^  for  plaintiff.  The  process  of  a  court  of  limited 
and  special  powers  will  not  justify  a  ministerial  officer,  unless 
the  court  had  jurisdiction:  15  Johns.  157;  1  Wend.  213  [BixseU 
T.  GoU,  19  Am.  Dec.  480];  19  Johns.  40. 

By  Court,  Mabct,  J.  What  an  officer  is  required  to  show  to 
justify  himself  in  the  execution  of  process,  is  not  veiy  clearly 
settled.  There  is  considerable  contrariety  of  authority  on  the 
subject  Where  it  appears  on  the  face  of  the  process  that  the 
court  or  magistrate  that  issued  it  Lad  not  jurisdiction  of  the 
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subjecirmatter  of  the  suit,  or  of  the  person  of  the  party  against 
whom  it  is  directed,  it  is  void,  not  only  as  respects  the  court  or 
magistrate  and  the  party  at  whose  instance  it  is  sued  out,  but  it 
affords  no  protection  to  the  officer  who  has  acted  under  it. 

Where  the  court  issuing  the  process  has  general  jurisdiction^ 
and  the  process  is  regular  on  its  face,  the  officer  is  not,  though 
the  party  may  be,  affected  by  any  irregularity  in  the  proceedings. 
Where  a  judgment  is  vacated  for  an  irregularity,  the  party  ia 
liable  for  the  acts  done  under  it;  but  the  officer  has  a  protection 
by  reason  of  his  regular  writ:  1  Lev.  95;  1  Sid.  272;  1  Str. 
509.  More  strictness  has  been  required  in  justifying  under 
process  of  courts  of  limited  jurisdiction.  Many  cases  may  be 
found  wherein  it  is  stated  generally  that  when  an  inferior 
court  exceeds  its  jurisdiction,  its  proceedings  are  entirely  void, 
and  afford  no  protection  to  the  court,  the  party,  or  the  officer 
who  has  executed  its  process. 

This  proposition  is  undoubtedly  true  in  its  largest  sense, 
where  the  proceedings  are  coram  non  judice,  and  the  process 
by  which  the  officer  seeks  to  make  out  his  justification  showa 
that  the  court  had  not  jurisdiction;  but  I  apprehend  that  it 
should  be  qualified  where  the  subject-matter  of  the  suit  is  with- 
in the  jurisdiction  of  the  court,  and  the  alleged  defect  of  juris- 
diction arises  from  some  other  cause.  A  court  may  have 
jurisdiction  of  the  subject-matter,  but  not  of  the  person  of  the 
parties.  If  it  does  not  acquire  the  latter,  its  proceedings  derive 
no  validity  from  the  former.  A  justice  of  the  peace  who  should 
give  judgment  against  a  person  on  a  promissory  note  under 
fifty  dollars,  without  having  issued  process  of  any  kind  against 
him,  or  taken  his  confession,  or  without  his  voluntary  appear- 
ance in  court,  would  exceed  his  jurisdiction  and  be  responsible 
to  the  party  injured;  so  would  the  party  who  procured  the 
court  to  exceed  its  authority.  But  would  the  officer  to  whom 
an  execution  on  this  judgment  had  been  issued  be  liable  for  acta 
done  in  obedience  to  it,  if  nothing  appeared  to  show  that  the 
justice  had  not  jurisdiction  of  the  defendant's  person  ?  This  is 
the  question  presented  by  the  demurrer  in  this  case. 

A  distinction  has  long  existed  in  cases  of  this  kind  between 
the  court  which  exceeds  its  jurisdiction  and  the  party  at  whose 
instance  it  takes  place,  and  a  mere  ministerial  officer  who  exe- 
cutes the  process  issued  without  authority.  This  prevails,  as 
we  have  seen,  where  a  judgment  has  been  obtained  in  a  court 
of  general  jurisdiction  which  is  subsequently  set  aside  for  ir« 
regularity.    The  officer  has  a  protection  that  the  party  has  not^ 
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And  that  whether  the  oonrt  from  which  the  process  issues  is  a 
eoort  of  general  or  limited  jttrisdiction.  The  right  of  a  mete 
ministerial  officer  to  justify  under  his  process  where  the  court 
or  party  can  not,  was  considered  but  not  settled  in  the  case  of 
Smith  Y.  Bancher  and  oQiers^  decided  in  1734.  This  case  is 
found  in  2  Str.  993;  2  Bam.  331;  Cunn.  89,  127;  Cases  t. 
Haidwicke,  62;  2  Eel.  144,  pi.  123.  The  reports  agree  as  to 
the  facts,  but  not  as  to  some  points  in  the  opinion  of  the  court. 
Process  was  issued  from  the  chancellor's  court  of  Oxford  against 
Smith,  who  was  arrested  and  committed  to  jail.  The  proceed- 
ings were  instituted  without  proTing  what  was  requisite  to  give 
the  court  jurisdiction.  The  plaintiff  who  procured  the  pro- 
ceedings, the  vice-chancellor  who  held  the  court,  and  the 
officers  who  executed  the  process,  wert  all  sued  by  the  defendant 
Smith  for  false  imprisonment.  They  united  in  their  plea  of 
justification  and  were  all  pronounced  guilty.  Sir  John  Strange 
makes  the  court  say  that  some  of  the  defendants,  namely,  the 
officer  and  jailer,  might  have  been  excused  if  they  had  justified 
without  the  plaintiff  and  vice-chancellor.  The  court  of  common 
pleas  in  England,  in  their  opinion  in  the  case  of  Perkin  v. 
Proder  and  Oreen,  2  Wils.  382,  say  that  Lord  Hardwicke 
denied  that  such  could  have  been  the  case.  It  appears  from 
the  case  as  reported  in  Hardwicke's  cases,  69,  that  the  point  of 
the  officer's  liability  was  not  settled;  for  it  is  there  said  that 
there  was  no  need  of  giving  a  distinct  opinion  as  to  the  action 
lying  against  theuL 

In  Hill  V.  Baieman,  2  Str.  710,'  the  distinction  in  favor  of  the 
officer  is  clearly  taken.  The  plaintiff  had  been  fined  under  the 
game  laws,  and  was  immediately  sent  to  Bridewell,  without  any 
attempt  to  levy  the  penalty  upon  his  goods.  This  the  justice 
had  not  a  right  to  do,  and  was  held  liable  for  the  imprison- 
ment; but  the  constable  was  justified,  because  the  matter  was 
within  the  jurisdiction  of  the  justice.  I  understand  by  this 
case  that  the  justice  had  not  authority,  or,  in  other  words,  had 
not  jurisdiction,  to  issue  process  to  commit  the  party  until  he 
had  attempted  to  levy  the  fine  upon  his  goods;  but  that  after 
he  had  made  that  attempt  without  success,  he  had  authority  to 
commit  him.  The  process,  though  unauthorized  by  the  cir- 
cumstances of  the  case,  would,  under  other  circumstances,  have 
been  proper.  The  issuing  of  the  process  was  a  matter  within 
the  justice's  jurisdiction.  This  was  enough  for  the  officer's 
jostification.    It  is  further  said  in  this  case,  if  the  justice  makes 

1.  amUkr.  Btrndder,  X  1  Btr.  710. 
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a  warrant  which  is  plainly  out  of  his  jurisdiction,  it  is  no  ]ustifi« 
cation.  This  I  understand  to  mean  a  warrant  which  appears  on 
its  face  to  be  such  as  the  justice  could  in  no  case  issue. 

The  views  I  have  of  this  case  are  confirmed  by  that  of  Sher^ 
gold  y.  Eolloway,  2  Str.  1002.  There  the  justice  issued  a  war- 
rant on  a  complaint  for  not  paying  wages,  and  the  defendant,  a 
constable,  arrested  Shergold  on  it.  He  was  sued  for  this  ar« 
rest.  The  court  said  the  justice  had  no  authority  in  any  instance 
to  proceed  by  warrant;  a  summons  being  the  only  process.  The 
constable  could  not,  therefore,  justify;  he  was  presumed  to 
know  that  under  no  circumstances  could  a  warrant  be  issued  in 
such  a  case;  therefore  the  court  say  there  was  ''no  pretense 
for  such  a  jurisdiction."  This  decision  would  doubtless  have 
been  differeut  if  it  had  appeared  that  under  any  state  of  things 
a  proceeding  by  warrant  was  allowable  in  such  a  case;  for  then 
the  court  would  assume  for  the  officer's  protection  that  such  a 
state  of  things  did  exist,  or,  at  least,  he  should  not  be  required 
to  judge  whether  it  did  or  not.  His  duty  and  his  protection 
both  depend  upon  the  assumption  that  the  justice  had  deter- 
mined correctly,  that  those  circumstances  had  happened  which 
called  for  a  warrant,  if  under  any  circumstances  a  warrant  could 
issue.  In  the  case  of  Moravia  v.  Sloper,  WiUes,  80,  the  same 
distinction  which  has  been  noticed  in  the  cases  before  referred  to 
is  still  more  distinctly  put  forth.  It  is  there  said  that  "  though 
in  case  of  an  officer  who  is  obliged  to  obey  the  process  of  the 
court,  and  is  punishable  if  he  does  not,  it  may  not  be  necessary 
to  set  forth  that  the  cause  of  action  arose  within  the  jurisdiction 
of  the  court,  it  has  always  been  holden,  except  in  one  case  (the 
correctness  of  which  Chief  Justice  Willes  controvertedin  another 
part  of  his  opinion),  and  we  are  all  clearly  of  opinion  that  it  ia 
necessary  in  the  case  of  a  plaintiff  himself." 

Lord  Eenyon  says,  in  the  case  of  The  King  v.  Danaer,  6  T.  R. 
242,  "  a  distinction,  indeed,  has  been  made  with  respect  to  the 
persons  against  whom  an  action  may  be  brought  for  taking  the 
defendant's  goods  in  execution,  by  virtue  of  the  process  of  an 
inferior  court,  where  the  cause  of  action  does  not  arise  within 
its  jurisdiction;  the  plaintiff  in  the  cause  being  considered  a 
trespasser,  but  not  the  officer  of  the  court."  A  court  of  admi- 
ralty, I  apprehend,  will  not  be  considered  a  court  of  general 
jurisdiction.  In  relation  to  its  proceedings,  Buller,  J.,  says, 
in  the  case  of  Ladbroke  v.  CrickeU,  2  T.  B.  653,  if  upon  theii 
face  *'  the  court  had  jurisdiction,  the  officer  was  bound  to  exe* 
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cnte  the  prooesB,  and  could  not  examine  into  the  foundation  of 
them;  and  that  will  protect  him/* 

There  are  aeTeral  cases  in  oar  own  reports  which  are  sup- 
posed to  militate  against  the  distinction  recognised  in  the  fore- 
going cases;  I  apprehend*  howeYer,  that  most  of  them  maj  be 
reconciled  with  those  decisions  which  support  it.  The  decision 
in  the  case  of  Borden  T,,FUch,  15  Johns.  121,  was,  that  a  court 
must  not  only  have  jurisdiction  of  the  subject-matter,  but  of 
the  person  of  the  parties,  to  render  i(»  proceedings  valid;  and 
if  it  has  not  jurisdiction  of  the  person,  its  proceedings  are  abso- 
lutely void.  It  will  be  recollected  that  the  person  who  wished 
to  avail  himself  of  the  proceedings  of  the  court  whose  jurisdic* 
tion  was  impeached,  was  a  party  to  them.  There  was  no  occa- 
sion or  opportunity  afforded  by  that  case  of  considering  the 
qaestion  iuTolved  in  this,  the  liability  of  the  officer  who,  as  a 
minister  of  the  court,  has  executed  its  process  issued  on  such 
proceedings. 

The  case  of  Cable  v.  Cooper^  15  Johns.  152,  deserves  a  more 
ininute  consideration.  One  Brown  was  committed  on  a  ca.  sa. 
to  the  custody  of  the  defendant,  who  was  sheriff  of  Oneida 
county,  and  discharged  by  a  supreme  court  commissioner  under 
the  habeas  corpus  act.  The  defendant,  when  prosecuted  for  the 
escape  of  Brown,  offered  to  justify  by  showing  the  discharge; 
bat  a  majority  of  the  court  decided  that  the  proceedings  under 
the  habeas  corpus  act  before  the  commissioner  were  coram  nan 
judice^  and  therefore  void.  The  principle  of  this  decision  is, 
that  the  power  to  discharge  under  that  act  does  aot  apply  to 
the  case  of  a  prisoner  who  "  is  convict  or  in  execution  by  legal 
procees."  Brown  was  in  execution  by  legal  process,  and  this 
was  well  known  to  the  defendant,  for  be  had  the  ca.  sa.,  and 
held  the  prisoner.  Whatever  appeared  upon  the  face  of  the 
discharge,  he  knew,  if  he  rightly  understood  the  powers  of  the 
commissioner,  it  was  no  authority  for  him  to  release  Brown. 
If  the  discharge  did  not  relate  to  the  imprisonment  on  the  ca,  sa, , 
it  was  certainly  no  authority  to  release  him  from  confinement 
thereon;  and  if  it  did  relate  to  that  imprisonment,  then  it 
showed  on  its  face  a  want  of  jurisdiction  in  the  officer  who 
granted  it;  for  he  could  not  discharge  a  person  in  execution  by 
legal  process.  Again,  the  sheriff  who  held  the  prisoner  might 
well  be  regarded  as  a  party  to  the  proceeding  before  the  com- 
missbner  for  the  discharge;  for  the  habeas  corpus  must  have 
been  directed  to  him,  and  his  return  thereto  showed  the  true 
cause  of  Brown's  detention. 
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The  cases  of  Smiih  v.  Shaw,  12  Johns.  257,  and  Suydam  and 
Wyckoff  y.  Keys,  13  Id.  444,  haye  a  tendency  to  obliterate,  or 
at  least  confound  the  distinction  which  the  other  cases  seem  to 
me  to  raise  in  f ayor  of  the  officer.  I  am  free  to  confess  that 
the  reasoning  and  conclusion  of  the  judge  who  deliyered  the  dis- 
secting opinion  in  the  former  case,  are  more  satisfactory  to  me 
thar  those  contained  in  the  opinion  adopted  by  the  majority  of 
the  court.  Smith,  in  that  case,  was  not  looked  upon  in  the 
light  of  a  mere  ministerial  officer.  He  was  superior  in  author 
ity  to  Hopkins  and  Findley,  who  had  illegally  imprisoned  the 
plaintiff,  and  his  liability  was  put  expressly  upon  the  ground 
that  he  had  ratified  and  confirmed  their  acts,  and  exercised 
other  restraint  oyer  the  plaintiff  than  merely  continuing  the 
imprisonment.  If  he  had  only  refused  to  discharge  the  pris- 
oner, he  would  not,  as  is  strongly  intimated  by  the  court,  haye 
been  held  liable.  This  case  was  not  considered  by  the  court 
as  presenting  the  question  which  arises  in  the  one  now  before 
us,  and  therefore  it  can  afford  but  little  authority  to  guide  our 
present  determination. 

It  seems  to  me  somewhat  difficult  to  reconcile  the  decision  in 
the  case  of  Suydam  and  Wyckoff  y.  Keys,  with  the  doctrine  I  am 
endeavoring  to  establish,  or  with  the  principles  of  some  other 
cases  which  have  been  decided  here.  The  defendant  was  a  col- 
lector of  a  tax  which  had  been  voted  by  a  school  district  in 
Orange  county,  as  assessed  by  the  trustees.  They  had  author- 
ity to  assess,  but  were  confined  in  their  assessments  to  the  resi- 
dent inhabitants  of  the  district.  The  plaintiffSs  having  property 
in  the  district,  but  actually  resident  in  New  York,  were  in- 
cluded among  the  persons  assessed,  and  designated  on  the  war- 
rant issued  to  the  defendant  as  inhabitants  of  the  district.  He 
took  their  property  by  virtue  of  this  warrant,  and  was  held  lia- 
ble in  an  action  of  trespass.  It  appears  to  me  the  defendant, 
acting  merely  as  a  ministerial  officer,  should  have  been  allowed 
the  protection  of  this  warrant,  which  did  not  show  upon  the  face 
of  it  an  excess  or  want  of  jurisdiction  in  the  trustees.  I  can  not 
distinguish  this  case  from  a  whole  class  of  cases,  beginning  with 
the  earliest  reports,  and  coming  down  to  this,  holding  that  such 
a  warrant  is  a  protection  to  the  officer  executing  it,  unless  it  ia 
to  be  distinguished  from  cases  otherwise  similar,  by  the  &ct 
that  the  want  of  jurisdiction  in  the  trustees  to  make  the  assess- 
ment on  the  plaintiffs  was  to  be  presumed  to  be  within  the 
knowledge  of  the  officer,  and  that  he  was  bound  to  act  on  this 
knowledge,  in  opposition  to  the   statements  of  his  warrant* 
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The  dedsion,  however,  is  not  pat  on  such  ground,  but  upon  the 
broad  principle  that  the  officer  must  see  that  he  acts  within  the 
scope  of  the  legal  powers  of  those  who  commanded  him.  This 
principle  requires  a  ministerial  officer  to  look  beyond  his  pre- 
cept, and  examine  into  extrinsic  facts  beyond  the  fact  of  juris- 
diction of  the  subject-matter  generally,  or  under  certain  circum- 
Btanoes.  Such,  I  apprehend,  was  not  the  doctrine  applied  to 
the  case  of  Warner  t.  Shed^  10  Johns.  138.  There  the  officer 
was  justified  by  his  process,  as  that  showed  the  justice's  juris- 
diction of  the  subject-matter.  "  He  was  not  bound,"  the  court 
says,  "  to  examine  into  the  validity  of  the  proceedings  and  the 
process."  The  collector's  warrant  in  the  former  case,  as  well  as 
the  constable's  miUimuB  in  the  latter,  showed  jurisdiction  of 
the  Bubjeci-matter  in  the  officers  issuing  the  process.  In  the 
fomier  case,  it  appeared  upon  the  face  of  the  process,  that  the 
plaintiffs  were  resident  inhabitants,  and  as  such,  they  were  lia- 
ble to  be  assessed;  and  I  should  think  that  the  collector  was  no 
more  bound  to  examine  into  the  fact  of  residence  which  had 
been  passed  on  by  the  trustees,  than  the  constable  was  to  look 
into  the  proceedings  of  the  special  sessions  under  whose  author- 
ity he  acted. 

I  find  still  greater  difficulty  in  reconciling  the  case  of  Swy" 
dam  and  Wickoff^T,  Keys  with  that  of  Beach  v.  fkirman,  9  Johns. 
229.  The  court  assume,  though  they  do  not  directly  decide, 
that  Sarah  Furman  was  not,  by  reason  of  being  a  female, 
liable  to  be  assessed  to  work  on  the  highways,  yet  they  held 
that  the  justice  who  issued,  at  the  instance  of  the  overseer  of 
the  highways,  the  warrant  on  which  her  property  was  taken  and 
8old  for  this  illegal  assessment,  and  the  constable  who  executed 
it,  [were]  both  protected,  because  they  acted  ministerially,  and  in 
obedience  to  the  commissioners  and  overseers  of  highways,  who 
tuui  jurisdistion  over  the  subject-matter,  the  assessment  of 
highway  labor.  Let  us  compare  this  case  with  that  of  Suydam 
and  Wyckoff  v.  Keys^  and  see  if  they  can  stand  together.  The 
commissioners  had  jurisdiction  of  the  subject-matter,  the  assess- 
ment of  labor.  The  trustees  had  jurisdiction  of  the  subject- 
matter,  the  assessment  of  a  district  tax.  The  commissioners 
assessed  a  person  who,  by  reason  of  her  sex,  was  not  liable  to 
be  assessed,  as  the  court  in  giving  their  opinion  conceded. 
The  trustees  assess  persons  who,  by  reason  of  their  residence 
oat  of  the  district,  were  not  liable  to  be  assessed;  the  justice  and 
constable  who  enforce  the  commissioners'  assessment  by  taking 
the  property  of  the  person  illegally  assessed,  are  protected;  the 
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constable  who  enforces  the  illegal  assessment  of  the  trustees, 
by  taking  the  property  of  the  persons  illegally  assessed,  is  held 
liable  as  a  trespasser.  I  think  these  cases  can  not  well  stand 
together,  and  if  one  must  be  given  up,  I  do  not  hesitate  to  say 
it  should  be  Suydam  and  Wyckoff  y .  Keys. 

The  remark  of  this  court,  in  the  case  of  Odd  v.  Bisadl,  1 
Wend.  213,'  ''that  where  a  warrant  can  not  legally  issue  without 
oath,  but  is  so  issued,  all  the  parties  concerned  in  the  arrest  under 
such  process  are  trespassers,"  was  not  intended,  I  presume,  to 
apply  to  an  officer  who  had  no  knowledge,  from  the  warrant  or 
otherwise,  that  it  had  not  been  duly  sued  out.  A  remark  some- 
wtiat  similar  is  made  by  Trimble,  J.,  in  lUioU  v.  PeinsaU*  I 
Pet.  840;  but  the  decision  of  that  case  did  not  call  for  auy 
such  distinction  as  is  raised  in  the  one  now  under  consideration. 
I  have  felt  that  the  case  of  FFisa  y.  WUhers,  3  Cranch,  831,  is  a 
direct  authority  against  giving  to  the  officer  the  protection  tbat 
is  now  claimed  for  him.  The  plaintiff  in  that  case  was  a  magis- 
trate in  the  District  of  Columbia,  and,  as  such,  not  subject  to 
do  military  duty.  He  was  fined  for  neglect  of  such  duty,  and 
A  warrant  for  the  collection  of  the  fine  issued  to  the  defendant 
who  seized  his  property  thereon;  for  this  act  he  was  prosecuted. 
The  only  point  much  considered  in  that  case  was  that  which  in- 
volyed  the  question  as  to  the  plaintiff's  exemption  from  military 
duty;  but  that  which  related  to  the  defendant's  protection  un- 
der his  warrant  was  only  glanced  at  in  the  argument  of  the  coun- 
sel and  in  the  decision  by  the  court.  The  distinction  contended 
for  ill  this  case  was  scarcely  raised  there,  and  the  attention  of 
the  court  does  not  appear  to  haye  been  drawn  to  a  single  case 
in  which  it  has  eyer  been  noticed.  The  chief  justice,  in  the 
opinion  of  the  court,  merely  obseryes  that  it  is  a  principle  that 
a  decision  of  such  a  tribunal  (a  tribunal  of  limited  jurisdiction) 
clearly  without  its  jurisdiction,  can  not  protect  the  officer  whc 
executes  it.  I  would,  with  deference,  ask  whether  there  is  not 
an  error  in  the  application  of  the  principle,  which  the  chief  jus- 
tice lays  down,  to  the  case  then  before  the  court.  He  must  mean, 
by  a  decision  being  clearly  without  the  jurisdiction  of  the  court, 
a  sentence  or  judgment  on  a  matter  not  within  its  cognizance. 
Was  the  subject-matter  of  that  cause  beyond  the  cognizance  ol 
a  court  martial?  It  appears  to  me  that  it  was  not.  The  power 
and  duty  of  the  court  was  to  punish  and  fine  delinquents;  con- 
sequently, it  had  jurisdiction  oyer  the  subject-matter,  but  not 
oyer  the  person.     There  was  nothing  in  the  process  which  the 


1.  BiiieU  T.  Oold,  I  Wend.  213  [19  Am.  Dm.  480.]  a.  MUivU  y.  Ptinok 


July,  1830.]  Sayaoool  v.  Bouohton.  189 

nuDisteiial  officer  executed  to  appriae  him  that  the  court  had  not 
jariadictioQ  of  the  person.  It  seems  to  me  that  it  was  not  a  case 
to  which  the  principle  laid  down  by  the  court  was  applicable; 
but  it  would  have  been  such  a  case  if  there  had  been  a  want  of 
jurisdiction  over  the  subject-matter.  I  can  scarcely  consider, 
therefore,  the  determination  of  the  supreme  court  of  the  United 
States,  in  the  case  of  Wise  v.  WUhers,  a  deliberate  decision  on 
the  question  now  before  us.  If  it  was  to  be  Tiewed  in  that  light, 
we  should  be  called  upon,  by  the  great  learning  and  high  char- 
icter  of  thai  court,  to  hesitate  long  and  examine  carefully  before 
we  decided  a  point  conflicting  with  such  decision. 

There  is  certainly  high  authority  for  the  distinction  which  I 
am  disposed  to  recognize  in  this  case;  and,  in  my  judgment, 
the  same  principle  which  gives  protection  to  a  ministerial  officer 
who  executes  the  process  of  a  court  of  general  jurisdiction, 
should  protect  him  when  he  executes  the  process  of  a  court  of 
limited  jurisdiction,  if  the  subject-matter  of  the  suit  is  within 
that  jurisdiction,  and  nothing  appears  on  the  face  of  the  process 
to  show  that  the  person  was  not  also  within  it. 

The  following  propositions,  I  am  disposed  to  belieye,  will  be 
found  to  be  well  sustained  by  reason  and  authority: 

That  where  an  inferior  court  has  not  jurisdiction  of  the  sub- 
ject-matter, or  having  it,  has  not  jurisdiction  of  the  person  of 
the  defendants,  all  its  proceedings  are  absolutely  void;  neither 
the  members  of  the  court,  nor  the  plaintiff  (if  he  procured  or 
assented  to  the  proceedings),  can  derive  any  protection  from 
them,  when  prosecuted  by  a  party  aggrieved  thereby. 

If  a  mere  ministerial  officer  executes  any  process,  upon  the 
face  of  which  it  appears  that  the  court  which  issued  it  had  not 
jurisdiction  of  the  subject-matter,  or  of  the  person  against  whom 
it  is  directed,  such  process  will  afford  him  no  protection  for 
acts  done  under  it. 

If  the  subject-matter  of  a  suit  is  within  the  jurisdiction  of  a 
court,  but  there  is  a  want  of  jurisdiction  as  to  the  person  or 
place,  the  officer  who  executes  process  issued  in  such  suit  is  no 
trespasser,  unless  the  want  of  jurisdiction  appears  by  such 
process:  Bull.  N.  P.  83;  Willes,  82,  and  the  cases  there  cited 
by  Lord  Chief  Justice  Willes. 

1  am,  therefore,  of  opinion  that  the  execution  issued  by  the 
justice  to  the  defendant,  it  being  on  proceedings  over  the  sub- 
ject-matter of  which  he  had  jurisdiction,  aod  the  execution  not 
ahowing  on  its  face  that  he  had  not  jurisdiction  of  the  plaintiff's 
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perso&y  was  a  proteotion  to  the  defendant  for  the  ministerial 
acts  done  by  him  in  Yirtue  of  that  process. 

Judgment  on  demurrer  for  the  defendant,  with  leave  to  the 
plaintiff  to  amend  his  replication  on  payment  of  costs. 


Justhtcation  or  OmcEBa  bt  theib  PBOOias.— The  apeedy  adminiitn^ 
tion  of  jnstioe  requires  that  the  mandatee  of  all  courta,  and  other  tribonala 
and  perBona  possessing  judicial  powers,  should  be  ezecated  promptly  and 
ixrithoat  hesitation  by  those  to  whom  they  are  directed.    To  secore  this,  it  is 
necessary  that  the  law  should  throw  its  protecting  mantle  around  thoee  exe- 
cuting such  mandates,  and  hold  them  harmless,  so  long  as  they  do  only  what 
they  are  commanded  to  do,  without  requiring  them  to  determine  whether  it 
is  rightly  and  properly  commanded  or  not     Hence  arises  the  principle  that 
a  ministerial  officer,  acting  under  process  fair  upon  its  face,  and  issuing  from 
a  tribunal  or  person  having  judicial  powers,  with  apparent  jurisdiction  to 
issue  such  process,  is  justified  in  obeying  it,  against  all  irregularitiea  and 
illegalities,  except  his  own:  Cooley  on  Torts,  459;  Sewell's  Law  of  Sherifl^ 
^;  Crocker  on  Sheriffs  (2  ed.)  38»  39,  126,  383;  Freeman  on  Executions,  sec. 
272;  1  Waterman  on  Trespaaa,  302;  Bigelow'a  Lea.  Caa.  on  Torta,  note  to 
Savacool  v.  BougJUon,  TTI;   Clay  ▼.  CaperUm,  15  Am.  Dec.  77;    TarlUm  ▼. 
FUher,  Doug.  671;  Ertkine  v.  Hohnbach,  14  Wall  613;  Lattm  ▼.  Smithy  1 
Breese  (Beecher*s  ed.)  361;  OoU  v.  Mitchell,  7  Blackf.  270;  Smith  r.  Bomber^ 
1  Mass.  76;  Haskell  ▼.  Sumner,  1  Pick.  459;  Bergin  ▼.  Hayward,  102  Maaa. 
414;  Brown  v.  Henderson,  1  Mo.  134;  MiOmm  ▼.  Gibnan,  11  Id.  64;  States, 
Weed,  21  K.  H.  262;  KenUUm  ▼.  lAttle,  30  Id.  318;  LexnB  y.  Palmer,  6  Wend. 
967;  Deyo  ▼.  Van  Valkenburgh,  6  Hill,  242;  BenneU  v.  Bureh,  1  Denio,  141; 
HUl  ▼.  Haynes,  54 K.  T.  153;  Newburg  ▼.  Muntihower,  29  Ohio  St.  617;  S.  C, 
23  Am.  £ep.  769;  Sprague  ▼.  Birchard,  1  Wis.  457;    Toung  v.  Wiee,  7  Id. 
128;  McLean  v.  Cook,  23  Id.  364.    The  principal  case  is  a  leading  authority 
•on  this  subject,  and  has  been  often  approved  both  in  New  York  and  in  other 
etatea:  Lewis  v.  Palmer,  6  Wend.  367;  Paion  v.    Westervelt,  2  Duer,  362; 
Sheldon  v.  Van  Buskirk,  2  N.  T.  473;  Chegaray  v.  Jenkins,  6  Id.  376;  Kerr 
T.  Movnt,  28  Id.  659;  Porter  ▼.  Purdy,  29  Id.  106;  National  Bank  v.  CUy  qf 
Mmira,  53  Id.  54;  HiU  r.  Haynes,  54  Id.  153;  Bradley  ▼.  Ward,  58  Id.  401; 
Boderegas  v.  East  River  Savings  Inst.  76  Id.  323;  NoweU  ▼.  Tripp,  61  Me. 
426;  Sturbridge  ▼.  Winslow,  21  Pick.  83;  Bergin  y.  Hayward,  102  Maaa.  414| 
Miibwm  V.  Oilman,  11  Mo.  64.    In  the  caae  laat  cited,  Kapton,  J.,  aayax 
"  The  most  satisfactory  exposition  I  have  seen  of  the  liabiHtiea  of  theae  min* 
isterial  officers  is  contained  in  the  opinion  of  Judge  Maroy,  in  Sasfaeod  ▼. 
Boughton,  6  Wead.  173." 

Strictly  speaking,  the  word  prooeaa  aignifiea  merely  the  writ  or  judicial  in* 
•trument  by  which  a  party  is  brought  into  court,  but  it  is  here  intended  to 
be  used  in  its  generic  sense  as  including  every  description  of  writ,  preoapt, 
warrant,  or  mandate  issuing  from  a  court,  tribunal,  or  person  posaeaaing 
judicial  powera,  commanding  an  arrest  or  a  seizure  of,  or  levy  upon  property, 
personal  or  reaL  Every  such  writ,  precept,  warrant,  or  mandate^  if  regular 
an  its  face,  and  within  the  iurisdiction  of  the  tribunal  or  person  iaaning  it, 
affords  protection  to  the  ministerial  officer  who  executes  it,  so  long  as  he 
keeps  within  its  command  in  accordance  with  the  principle  above  stated. 
Hence,  it  is  generally  held  that  the  doctrine  applies,  not  only  to  sheriA, 
constables,  and  other  ministerial  officers  concerned  in  the  execution  of  process 
issuing  from  the  ordinary  judicial  tribunals  and  magistrates,  but  also  to  tax 
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eoDecton  actmg  nnder  wamnts  iasned  by  the  boardA  or  persona  authorized 
hjT  law  to  aBBeaa  or  levy  taxes:  Erskine  v.  ffohnbach,  14  WalL  613;  Thatnes 
M/g.  Co.  ▼.  Lathrop,  7  Codzl  6S0;  HiU  v.  Figley,  25  HL  166;  Leaehman  ▼. 
Jkmf^kerty,  81  Id.  324;  Noland  ▼.  Bwby,  28  Ind.  164;  Ford  r.  Claugh,  8 
OreenL  342;  CaldweU  ▼.  Hawkins,  40  Me.  626;  JvdkiM  ▼.  Heed,  48  Id.  386; 
K&weU  ▼.  Tripp,  61  Id.  426;  Seekins  v.  OoodaU,  Id.  400;  Sprague  v.  ^at^sy,  19 
PicIl  436;  iSevr^ritf^  y.  Winslaw,  21  Id.  83;  ^pCon  v.  ^o2(2en,  6  Met  360; 
Aldrieh  r.  AJdriek,  8Id.  102;  Bayer.  Drake,  6Gray,  387;  ffowardr.  Proctor, 
7  Id.  128;  ffvbbard  ▼.  Oarfield,  102  Mass.  72;  Underwood  ▼.  i?o6tiMon,  106  Id. 
296;  T^cnoKm  ▼.  ^jpencer,  113  Id.  40;  Cone  ▼.  Forrest,  126  Id.  97;  ^<W  v.  Per- 
Hm^  33  Mich.  28;  Woody.  Thomas,  38  Id.  686;  Turner  ▼.  Franklin,  29  Ma 
285;  <7£tu9oi0  ▼.  Bowse,  43  Id.  479;  St.  Louis  Building  etc  Association  v. 
Ul^itner,  47  Id.  393;  St.  Louis  Mut.  Life  Ins.  Co.  v.  Charles,  Id.  463;  State 
T.  /)iiae,  48  Id.  282;  Walden  v.  2>i«;%»  49  Id.  419;  Alexander  v.  ^o^^  7 
Wend.  89;  Reffnolds  t.  Mo<rre,  9  Id.  35;  ^5&ott  t.  Tost,  2  Denio^  86;  Patchin 
T.  JKtter,  27  Barb.  34;  Sheldon  ▼.  Fan  ^tMHrib,  2  N.  T.  473;  CJiegaray  v. 
/niuu^  6  Id.  376;  Bradley  y.  TTaref,  68  Id.  401;  State  v.  l^u&s^  66  N.  C.  603; 
Oore  r.  JiatUn,  66  Id.  371;  Loomis  ▼.  Spencer,  I  Ohio  St.  153;  Moore  v. 
AOegheny  City,  18  Pa.  St  65;  Cimntn^Aam  v.  Mitchell,  67  Id.  78.  In  Ver- 
nont,  however,  the  role  is  held  not  to  apply  to  tax  collectors,  for  the  reason 
that  the  town  in  voting  the  tax,  and  the  selectmen  in  assessing  it,  are  not 
ooDsidered  as  acting  judicially,  or  as  a  court,  either  of  general  or  of  special 
jurisdiction.  The  tax  warrant  does  not,  therefore,  protect  the  officer  who 
exBcittes  it,  unless  not  only  his  own  acts,  but  all  the  previous  proceedings, 
bave  been  atrioily  legal  and  regular:  CoUamer  v.  Drury,  16  Vt  674;  Down' 
kg  V.  Boberia,  21  Id.  441.  And  to  make  the  plea  of  justification  good,  the 
prooeedingB  must  be  set  forth  in  detail:  Shaw  v.  PeckeU,  25  Vt  423. 

BiQUiaiZES  ov  Pbogsss  Which  will  Pbotbct  Oitioer.— The  rule  as  to 
what  is  neceasaiy  to  constitute  such  proceas  aa  will  afford  a  sufficient  justifi- 
cation  to  the  officer  who  executes  it,  ia  by  some  authorities  stated  to  be  that 
if  the  procesB  is  void  it  furnishes  no  protection,  but  if  it  is  regular  and  per- 
fect, or  merely  voidable  or  enoneous,  the  officer  who  performs  its  command 
may  justify  under  it:  Nichols  v.  Thomas,  4  Mass.  232;  State  v.  MeNaUy,  34 
Ue.  210.    In  other  cases  the  distinction  between  process  which  has  protective 
power  and  that  which  has  not^  is  said  to  depend  upon  the  question  whether 
01  not  the  court  or  officer  had  jurisdiction.    This  is  the  distinction  adopted 
in  that  ancient  authority  in  this  branch  of  the  law,  the  case  of  the  Marshalsea, 
10  Co.  76,  where  it  is  lidd  down:  "  A  difference  was  taken  when  a  court  has 
jurisdiction  of  the  cause,  and  proceeds  inverso  ordine  or  erroneously,  there  the 
party  who  aoes,  or  the  officer  or  minister  of  the  court  who  executes  the  pre- 
c^  or  proceH  of  the  courts  no  action  lies  against  them:  Hard.  478,  481; 
Ocdh.  387;  Carth.  19;  Cio.  Jac.  314;  2  Bulst  64;  Lutw.  1660,  1661;  Salk. 
1201,  202.    But  when  the  court  has  not  jurisdiction  of  the  cause,  there  the 
whole  proceeding  is  coram  nonjudice,  and  actions  will  lie  against  them  with- 
out aoy  regard  of  the  precept  or  process,  and  therefore  the  said  rule  dted  by 
the  other  aide,  to  wit,  Quijussujudids  aUguod/ecerU  (but  when  he  has  no  juiis- 
dictkUy  nan  est  judex),  non  videtur  dolo  malo/edsse,  quia  parere  necesse  est,  was 
well  allowed,  but  it  is  not  of  necessity  to  obey  him  who  is  not  judge  of  the 
canae,  no  more  than  it  ia  a  mere  stranger.    For  the  rule  is.  Judicium  a  non 
suo  judice  datum  nullius  est  momentL    And  that  fully  appeara  in  our  booka; 
and  therefore  in  the  caae  betwixt  Bowser  and  Collins,  in  22  Ed.  IV.,  33,  b, 
there  Figgot  aaya,  if  the  court  haa  not  power  and  authority,  then  their  pro- 
ceeding ia  soram  nonjudice;  aa,  if  the  court  of  common  pleaa  holds  plea  in  a^ 
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appeal  of  death,  robbery,  or  any  other  appeal,  and  the  defendant  is  attainted, 
it  is  coram  ncnjudice^  quod  omnet  eoneesaerunL  Bat  if  the  court  of  common 
pleas  in  a  plea  of  debt  awards  a  eapku  against  a  doke^  earl,  etc..  which,  by 
the  law,  doth  not  lie  against  them,  and  that  appears  in  the  writ  itself  and  if 
the  sheriff  arrests  them  by  force  of  the  capias,  although  the  writ  be  a^^auxt 
law,  notwithstanding,  inasmuch  as  the  court  has  jurisdiction  of  the  cause, 
the  sheriff  is  excused."  The  same  distinction  is  thus  stated  in  Bacon's 
Abridgment,  tit.  ^'Sheriff"  (M):  ''Herein  there  is  an  estabUshed distinotioii 
mentioned  in  a  variety  of  books  and  cases,  to  wit,  that  when  a  court  hath 
jurisdiction  of  the  cause  and  proceeds  invcrso  ordine,  or  erroneously,  there  tho 
officer,  or  minister  of  the  court  who  executes  the  precept,  is  excusable;  for 
the  rule  is  quieunque  jussujudicis  aHquid  /ecerit  non  viddur  dolo  malo  /eosar, 
quia  partre  necesse  tsL  But,  when  the  judge  hath  no  jurisdiction  of  the 
cause,  there  the  officer  is  not  obliged  to  obey,  and  if  he  does,  it  is  at  his  peril, 
though  he  do  it  by  virtue  of  a  precept  directed  to  him,  a  void  authority  being 
the  same  as  none  at  all:  22  Ed.  IV.  33;  10  Go.  76;  Dalt.  Sh.  106;  2  Leon.  84; 
Dyer,  175;  8  Co.  141;  5  Id.  64;  2  Bulst.  64;  Cro.  Jao.  280;  Poph.  203;  2 
Sannd.  100;  3  Mod.  325;  Garth.  148;  3  Wils.  345." 

Adopting  this  distinction  as  a  rule  of  decision,  it  was  held  in  /itate  v.  Shaek^ 
UU,  37  Mo.  280,  per  Wagner,  J.,  speaking  for  the  court,  that  "a  sheriff  ia 
bound  to  inquire  into  the  authority  of  a  court  that  issues  a  writ,  and  he  ia 
liable  for  executing  it  when  it  is  issued  by  a  court  having  no  jurisdiotioo,** 
citing  the  case  of  the  MarshaUeaf  and  Bacon's  Abridgment,  and  Brown  ▼. 
Henderton,  1  Mo.  134;  Mayor  v.  Morgan,  7  Mart.  K.  S.  2,  and  Browm  v. 
Compton,  8  T.  E.  424.  So  in  Mayor  v.  Morgan,  7  Mart.  K.  S.  2,  ona  of  the 
cases  just  cited,  the  same  rule  was  laid  down  as  to  the  duty  of  the  sheriff  in 
this  regard.  Both  in  State  v.  ShackleU,  37  Mo.  280,  and  Mayor  v.  Morgan^  7 
Mart  K.  S.  2,  it  was  held  that  the  writ  in  question,  having  been  issued  with- 
out jurisdiction,  was  no  justification;  but  in  both  cases  the  want  of  juris- 
diction was  apparent  on  tiie  face  of  the  writ 

It  is  clear,  however,  from  an  examination  of  the  adjudged  cases,  that  it  ia 
not  a  strictly  accurate  statement  of  the  law  on  this  point  to  say  either  that 
voidable  process  will  protest  the  officer  who  execute  it^  while  void  process 
will  not,  or  that  the  officer's  right  to  protection  depends  upon  the  qnestioa 
whether  the  court  had  jurisdiction  or  not.  There  are  undoubtedly  cases  in 
which  officers  have  been  held  justified  under  process  which  was  void,  and 
which  issued  from  a  tribunal  not  having  juiiadiction  of  the  particular  cauae. 
Process  may  be  void  as  to  the  parties  and  the  tribunal  or  magistrate  issning 
it,  and  yet  not  void  as  to  the  officer  executing  it  So,  though  the  tribunal 
issuing  it  may  not  have  jurisdiction  in  the  particular  cause,  it  may  have 
jurisdiction  in  cases  of  like  nature  which  will  be  sufficient  to  protect  the 
officer  executing  it  if  no  defect  of  jurisdiction  appears  from  the  process  itself. 
The  difltinction  between  process  void  only  as  to  the  parties  procuring  its 
issuance  and  the  court  issuing  it,  and  process  which  is  void  as  to  all  con- 
cerned, either  in  issuing  or  in  executing  it,  is  very  carefully  stated  and  fully 
illustrated  by  Eastman,  J.,  in  StaU  v.  Weed,  21  K.  H.  262.  His  observa- 
tions upon  this  particular  i^oint,  as  well  as  upon  the  general  question  as  tc 
when  and  how  far  an  officer  will  be  protected  in  executing  process,  sro  so 
clesr  and  forcible  that  we  quote  them  at  considerable  length.  The  learned 
judge  says:  "It  is  well  settled  that  all  acts  done  under  void  process  are 
lUe^;  and  that  a  void  warrant  afibrds  no  protection  to  the  officer  serving  or 
attempting  to  serve  the  same.  Such  la  the  general  current  of  all  the  author- 
ities; and  they  appear  to  be  based  upon  sound  and  fixed  principles.  The 
meaning  of  the  term  *void'  when  applied  to  legal  process,  is,  therefore,  mt^ 
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teml  to  be  ooondered.  A  process  may  be  void  so  far  as  the  parties  originat- 
ing and  issuing  the  same  are  concerned,  while  at  the  same  time  it  may  be  a 
good  pceoept  for  the  officer  serving  it.  A  complainant  and  magistrate  may 
both  be  liable  for  the  issuing  of  a  wairant  erroneoosly  and  irregularly, 
vithoat  cause  and  without  jarisdiotion;  while  the  officer,  into  whose  hands 
it  is  committed,  finding  it  regular  and  legal  upon  its  face,  is  not  only  pro- 
tected in  its  service,  bat  bound  to  obey  it.  As  connected  with  the  magistrate 
and  psrty,  it  is  a  void  warrant  in  toto,  but  in  the  hands  of  the  officer  voidable 
only.  The  want  of  a  clear  distinction  in  this  respect  has  occasionally  led  to 
some  cQfnfnsion;  but  when  this  distinction  is  kept  in  view  there  is  no  difficulty 
in  arriving  at  correct  results. 

"A  process  is  void  as  to  aU  connected  with  it,  when  upon  its  face  it  wants 
eaential  legal  form  and  substance.  A  seal,  for  instance,  being  one  of  the 
legil  requintes  to  give  vitality  to  a  process,  is  essential,  and  its  absence 
renders  the  precept  absolutely  void:  State  v.  CuHis,  1  Hayw.  (N.  G.)  471.  If 
a  warrant  is  issaed  upon  a  charge  purporting  to  be  based  upon  a  certain  law, 
and  that  law  has  been  repealed,  or  never  had  an  existence,  the  warrant  is 
inoid.  In  such  a  case,  the  process  shows  upon  its  face  that  it  is  a  nullity.  Or 
if  the  warrant  describes  no  offense,  or  sets  forth  no  person  to  be  arrested, 
bnt,  in  attempting  to  do  it»  is  general  and  unintelligiblei,  in  one  or  both  re- 
jects; or  if  it  is  issued  for  an  offense  not  within  the  jurisdiction  of  the 
Dagistrate  to  try,  or  to  arrest  a  person  over  whom  he  has  no  legal  authority, 
and  tiiese  facts  appear  upon  the  papers,  they  are  void.  Or  if  an  officer  un- 
dertakes to  serve  a  process  not  within  his  precinct,  his  acts  are  all  void:  1 
Chit  Grim.  Laws,  61;  1  East  Grim.  Law,  309;  Orumon  v.  Raymond^  1  Gonn.  40 
[6  Am.  Dec.  200];  Tracy  v.  WUliams,  4  Id.  107  [10  Am.  Dec.  102];  StaU  v. 
Uaeh^  7  Id.  456  [18  Am.  Dea  118];  NidioU  v.  Tliomaa,  4  Mass.  232.  Such 
are  some  of  the  instances  of  precepts  absolutely  void.  In  all  such  cases,  the 
prooess  shows  upon  its  face  its  illegality;  and  the  officer  will  not  be  protected 
because  he  is  acting  by  virtue  of  papers  which,  it  is  apparent  from  their  in- 
ipection,  have  no  legal  vitality.  But  where  the  magistrate  exceeds  his  juris- 
(lictioa,  or  the  warrant  lias  been  irregularly  or  erroneously  issued  by  him,  or 
the  party  has  procured  it  through  fraud,  and  without  any  cause,  the  magis- 
trate, or  party,  or  both,  may  become  liable,  and  the  warrant  may  be  no  pro- 
teetion  to  them.  It  may  be  a  void  precept,  so  far  as  they  are  concerned,  but 
if  fair  and  legal  upon  its  face,  voidable  only,  so  far  as  the  officer  is  to  be 
affiKted.  In  a  recent  case  in  the  queen's  bench,  Andrews  v.  Marria,  1  Ad.  & 
£L  N.  S.  4,  17,  it  is  said  that  there  is  a  well  known  distinction  between  the 
cases  of  the  party  and  of  tho  sheriff  or  officer.  For  the  latter  it  is  enough  to 
•bow  the  writ  only.  This  distinction  is  recognized  in  all  the  well  considered 
esMs  to  be  found  in  the  books;  and  it  is  upon  this  basis  that  the  doctrine  of 
protection  to  officers  in  tlie  service  of  legal  process  has  been  so  broadly  laid 
down.  How  far  this  doctrine  is  held  to  go,  by  many  of  the  writers  on  crim- 
inal law,  and  to  what  extent  this  protection  has  been  carried  by  some  of  the 
most  learned  tribunals,  we  will,  for  a  few  moments,  consider.  East  lays  down 
the  doctrine  as  follows:  'If  the  warrant  be  legal  in  the  frame  of  it,  and 
iaoe  in  the  ordinary  course  of  justice,  from  a  court  or  person  having  jurisdic- 
tion in  the  case,  it  is  sufficient.  No  error  or  irregularity  in  the  previous  pro- 
ceedings will  affect  it»  or  excuse  the  party  killing  the  officer  in  the  execution 
of  it,  from  the  guilt  of  murder:'  1  East  P.  G.  309,  sec.  78. 

''Foster,  RusnU,  and  Boscoo,  and,  so  far  as  we  have  been  able  to  discover, 
all  elementary  writers  upon  criminal  law,  take  the  same  view  of  the  matter. 
Foster,  in  his  Gro^ra  Law,  |)agc  312,  holds  tlio  following  language:  '  In  the  case 
ax.  Dec.  Vol.  XXI~19 
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of  a  wamnt  from  a  justioe  of  the  peace,  in  a  matter  wherein  he 'hath  Ji 
tion,  the  penon  ezecating  snoh  warrant  is  under  the  special  protection  of  the 
law,  though  such  warrant  may  haye  been  obtained  by  groaa  impoaitioii  upcm 
the  magiBtrate,  and  by  false  information  tooohing  matters  suggested  in  it.' 
Mr.  Boscoe,  in  his  Criminal  Evidence,  pages  750,  751,  third  edition,  states  it 
in  this  wise:  '  Where  a  peace  officer,  or  other  person  haTing  the  ezeootioa  of 
process,  can  not  justify  without  a  reliance  on  such  process,  it  must  appear  that 
it  is  l^gaL  But  by  this  it  is  only  to  be  understood  that  the  process,  whether 
by  writ  or  warrant,  be  not  defective  in  the  frame  of  it^  and  issue,  in  the  ordi- 
nary course  of  justice,  from  a  court  or  magistrate  having  jurisdiction  in  the 
case.  Though  there  may  have  been  error  or  irregularity  in  the  proceedings 
previous  to  the  issuing  of  the  process,  yet,  if  the  sherifi^  or  other  minister  of 
justice,  be  killed  in  the  execution  of  it,  it  will  be  murder;  for  the  officer  to 
whom  it  is  directed  must  at  his  peril  pay  obedience  to  it.'  'So  in  case  of  a 
warrant  obtained  from  a  magistrate  by  gross  imposition  and  false  representa- 
tions touching  the  matters  suggested  in  it'  'So  though  the  warrant  itself 
be  not  in  strictness  lawful,  as  if  it  express  not  the  cause  particularly  enough; 
yet,  if  the  matter  be  within  the  jurisdiction  of  the  party  granting  the  warranty 
the  killing  the  officer  in  the  execution  of  his  duty  is  murder,  for  he  can  not 
dispute  the  validity  of  the  warrant  if  it  be  under  the  seal  of  the  justice.'  East 
adds  further,  that  '  in  case  of  an  indictment  for  such  a  murder,  it  is  only  neo* 
eesary  to  produce  the  writ  or  warrant;  for  however  erroneously  the  process 
issued,  the  sheriff  must  obey,  and  is  justified  by  it  The  sheriff  and  his  bail- 
ifib  are  bound  to  obey  the  king's  writs  without  inquiry:'  CoUa  v.  JiichiUf  3 
Lev.  20;  Moravia  v.  Sloper,  Willes,  30,  34.  Mr.  Chitty  also  lays  down  the 
same  general  principles  as  the  other  elementary  writers  above  quoted:  1  Chit. 
Crim.  PL  40. 

"  The  American  doctrine  upon  the  subject  is  equally  decisive.  In  Warner 
v.  SJud,  10  Johns.  138,  it  is  said  that  where  the  court  has  jurisdiction  of  the 
subject-matter,  it  is  sufficient  to  justify  the  officer  executing  its  process;  for 
the  officer  is  not  bound  to  examine  into  the  validity  of  its  proceedings,  or 
the  regularity  of  its  process.  In  16  Wend.  514,  it  is  held  that  a  ministerial 
officer  is  protected  in  the  execution  of  process  issued  by  a  court  or  officer 
having  jurisdiction  of  the  subject-matter  and  of  the  process,  if  it  be  regular 
on  its  face,  and  does  not  disclose  a  want  of  jurisdiction.  Process,  regular 
ux)on  its  face,  is  sufficient  to  protect  a  ministerial  officer  acting  under  it.  al- 
though it  may  have  been  issued  without  authority:  Noble  v.  Ilolmet,  5  Hill, 
194.  If  the  process  be  regular  and  legal  uppn  its  face,  the  officer  will  be 
protected,  though  it  be  issued  upon  a  judgment  rendered  without  jurisdio- 
tion:  7  Hill,  35.  When  a  writ  from  a  court  of  competent  jurisdiction  is 
placed  in  the  hands  of  an  officer,  he  is  bound  to  execute  it  without  inquiry 
into  the  regularity  of  the  proceedings  on  which  it  is  grounded:  Cody  v. 
Qu'um,  6  Ired.  191.  A  sheriff  can  not  excuse  himself  from  the  service  of  prrw 
cess,  because  it  is  erroneous  or  irregular,  but  only  when  it  is  absolutely  void: 
Stoddard  v.  TarbeU^  20  Vt'  321.  Some  of  the  cases  go  very  far,  quite  as  far 
as  we  should  be  willing  to,  especially  that  class  that  would  compel  an  officer 
to  execute  voidable  process.  The  general  principle,  however,  we  hold  to  be 
quite  clear,  that  where  the  process  or  warrant  is  regular  and  legal  in  its 
frame,  bearing  upon  its  face  all  the  legal  requisites  to  make  it  perfect  in  form, 
and,  so  far  as  can  be  discovered  from  its  inspection,  in  substance  also^  and  it 
ap|Xiars  to  have  been  issued  by  a  court  or  magistrate  having  jurisdiction  of 
tlio  subject-matter  and  of  the  person  of  the  respondent,  the  officer  is  to  be 
protected  in  the  service,  notwithstanding  any  error  or  Irregularity  in  the 
previous  issuing  of  the  same,  or  any  imposition  practiced  upon  the  court  is 


Julj,  1830.]  Savacool  v.  Boughton.  195 

obtaiBing  it,  and  that  the  party  resisting  the  offioer  U  liable:  Savacool  ▼. 
Bonf^Otm^  5  Wend.  170;  Rogen  ▼.  MulUner,  6  Id.  597;  Barton  y.  HendersKot, 
1  Hill,  118;  Fate  ▼.  Wood,  1  Bawle,  143;  Jones  v.  Hughes,  6  Serg.  &  R.  299 
(9  Am.  Deo.  364];  Paul  t.  Van  Kirk,  6  Binn.  103;  Siurbridge  ▼.  Wvnslow,  21 
Pick.  83;  ITn^JU  ▼.  Gould,  1  Wright,  709;  Brother  v.  Cannon,  1  Seam.  200; 
Ai&tMOT  ▼.  Harlan,  Id.  237;  •S'tafo  ▼.  Ctfi^is,  1  Hayw.  (N.  C.)  471;  IVxter  y. 
<7mi2(,  2  HcMolL  (S.  C.)  335." 

UiTLBB  PfiocEis  Void  ov  itb  Facs,  OmoiK  Pbotictxix—- It  is  dear  from 
the  opinion  from  which  we  have  just  quoted,  and  from  the  authorities  there 
reviewed,  that  the  troe  rule  on  this  subject  is,  that  a  ministerial  officer,  pro- 
ceeding regularly  and  without  abusing  or  exceeding  his  authority,  will  be  pro- 
tected in  the  execution  of  process  committed  to  him,  unless  such  process  is 
▼Old  on  its  face  1^  reason  of  apparent  want  of  jurisdiction  of  the  subject- 
Batter,  or  person  or  precept,  or  by  reason  of  some  defect  of  substance  in  the 
Isi^giisge  of  the  writb  And  this  is  in  substance  the  rule  laid  down  in  Mr. 
Bigelow's  note  to  Savacool  ▼.  Boughion,  BigeloVs  Lea.  Cas.  on  Torts,  277. 
The  law  and  his  process  are  the  officer's  only  guides.  He  is  bound  to 
blow  the  law,  and  he  is  bound  to  know,  also,  the  contents  of  his  pro- 
cess. If,  reading  the  process  by  the  light  of  the  law,  he  can  discover 
no  defect,  either  of  jurisdiction  or  of  substance,  he  is  safe  in  obeying 
its  commands,  whatever  irregularities  or  illegalities  may  have  preceded 
its  coining  into  his  hands.  Beyond  that  he  is  not  bound  to  look.  The 
law  does  not  require  him  "to  be  wiser  than  his  process:"  Riehards  v.  Nye, 
5  Or.  3821  He  is  not  called  upon  to  judge  of  the  reguhuity  of  the  proceed- 
ings of  the  tribunal  which  commands  the  duty:  San^ford  v.  Nichols,  7  Am. 
Dec  151.  If  it  is  sufficient  in  point  of  form,  and  purports  to  have  been  issued 
ia  a  oaoae  or  matter  over  which  the  tribunal  had  jurisdiction  to  issue  such 
pwmes,  it  is  enough:  Brown  v.  Henderson,  1  Mo.  134.  All  that  is  required 
is,  that  it  ahall  be  prhna/aeie  valid — good  upon  the  face  of  it. 

**The  process,**  says  Mr.  Justice  Ck)oley,  ''that  shall  protect  an  offioer 
amst,  to  nae  the  customary  legal  expression,  be  fair  on  its  face.  By  this  is 
not  meant  that  it  shall  appear  to*  be  perfectly  regular,  and  in  all  respects  in 
aocotd  with  proper  practice,  and  after  the  most  approved  form;  but  what  is 
iBtended  is,  that  it  shall  apparently  be  process  lawfully  issued,  and  such  as 
the  officer  mi^^t  lawfully  serve.  More  precisely,  that  process  may  be  said  to 
be  fake  on  its  &ce  which  proceeds  from  a  court,  magirtrate,  or  body  having 
authority  of  law  to  issue  prooess  of  that  nature,  and  which  is  l^gal  in  form, 
and  on  its  face  contains  nothing  to  notify  or  fairly  apprise  the  officer  that  it 
H  issued  without  authority:"  Cooley  on  Torts,  459. 

Leaving  out  of  view,  therefore,  the  case  of  an  irregularity,  or  defect  in  the 
pravious  proceedings  of  which  the  offioer  has  actual  knowledge  (which  will  be 
considered  in  another  part  of  this  note),  no  such  defect  or  irregularity  not  ap- 
parent on  the  face  of  the  process,  will  affisct  him.  **  Whatever  may  have  hoem 
the  conflict  at  one  time,"  says  Mr.  Justice  Field,  in  ErsJane  v.  HoJmbaeh,  14 
WaU.  613;  '*  in  the  adjudged  cases,  as  to  the  extent  of  protection  afforded  to 
niiniiterial  officers  acting  in  obedience  to  process,  or  orders  issued  to  them  by 
tribonaia  or  officers  invested  by  law  with  authority  to  pass  upon  and  deter- 
mine particular  facts,  and  render  judgment  thereon,  it  is  well  settled  now, 
that  if  the  officer  or  tribunal  possess  jurisdiction  over  the  subject-matter  upon 
vhich  judgment  is  passed  with  power  to  issue  an  order  or  process  for  the  en- 
foreementof  such  judgment^"  that  is  to  say,  if  the  law  has  invested  such 
tribunal  or  officer  with  jurisdiction  in  cases  of  that  nature,  and  with  power 
to  iaiie  such  order  or  process  as  has  been  issued,  "and  the  order  or  process 
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issued  thereon  to  the  ministerial  officer  is  regular  on  its  face,  showing  no  de- 
parture from  the  law,  or  defect  of  jurisdiction  over  the  person  or  property 
affected,  then,  and  in  such  cases,  the  order  or  process  will  give  full  and  en* 
tire  protection  to  the  ministerial  officer  in  its  regular  enforcement,  a^cainst 
any  prosecution  which  the  party  aggrieved  thereby  may  institute  against  him, 
although  serious  errors  may  have  been  committed  by  the  officer  or  tribunal 
in  reaching' the  conclusion  or  judgment  npon  which  the  order  or  process  is 
issued:  Savacool  v.  Boughton^  5  Wend.  171;  £!arl  v.  Camp,  16  Id.  563; 
CJiegaray  v.  Jenkins,  5  N.  Y.  376;  Sprague  v.  Birchard,  1  Wis.  457." 

Depects  Which  have  bein  Held  not  to  Avtect  Ovfigeb. — In  aooOTdanoa 
with  the  principles  above  laid  down,  it  has  been  repeatedly  held  that  a 
ministerial  officer  acting  under  process,  "  fair  upon  its  face,*'  was  protected, 
notwithstanding  the  most  serious  irregularities  in  the  prior  proceedings. 
Thus  a  collector  of  taxes  acting  under  a  regular  warrant  is  protected,  though 
the  officers  making  the  assessment  may  be  liable  as  trespassers  for  adopting 
an  erroneous  basis  of  assessment:  Alexander  v.  Hoyt,  7  Wend.  89.  So  where 
property  was  erroneously  assessed  to  a  company  which  should  have  been 
assessed  to  the  stockholders,  the  property  itself  being  properly  subject  to 
taxation:  State  v.  Dulle,  48  Mo.  282;  St,  Louie  Mut,  Ins.  Co,  v.  Charges,  47 
Id.  463.  So  where  an  assessment  on  income  was  irr^;ular  in  part  because 
the  auditor  had  designated  an  erroneous  date  from  which  to  compute  the  in- 
come: Glasgow  v.  Bowse,  43  Id.  479.  So  where  the  assessment  roll  was 
alleged  to  be  defective  in  not  annexing  some  character  or  word  to  the  nu- 
merals in  different  columns  to  designate  the  sums  which  they  were  to  rep- 
resent: HiU  V.  Figley,  25  HL  156.  So  where  the  trustees  levying  the  tax 
had  i)ower  to  do  so,  but  misjudged  the  case  in  which  they  should  exercise  it: 
Cunningliam  v.  Mitchell,  67  Pa.  St.  78.  So  in  case  of  a  tax  erroneously 
levied  on  persons  or  property  not  subject  thereto,  where  there  is  nothing  on 
the  face  of  the  warrant  to  apprise  the  officer  of  the  exemption,  and  where 
such  exemption  turns  npon  some  question  of  fact  which  the  officer  or  board 
assessing  or  levying  the  tax  has  judicial  power  to  determine.  As  where  a 
party  assessed  claims  that  he  is  not  liable  because  he  is  not  a  resident  of  the 
town,  ward,  etc. :  Patchin  v.  BUter,  27  Barb.  34;  IfoweU  v.  Tripp,  61  Me. 
42G,  where  Savacool  v.  BougfUon  is  referred  to  as  a  ''leading  case  npon  this 
branch  of  the  law,"  and  as  having  been  ''approved  and  followed  in  a  great 
variety  of  subsequent  cases,  ::ot  only  in  New  York,  but  in  other  states,  and 
by  the  supreme  court  of  the  United  States."  So  where  a  building  was  taxed 
as  a  dwelling  which  it  was  claimed  was  exempt  as  a  "  seminary  of  learning;'' 
the  court  holding  that  the  assessors  acted  judicially  in  determining  the  char- 
acter of  the  building,  and  that  their  determination  of  that  question  could  not 
be  impeached  in  an  action  against  the  officer  who  collected  the  tax:  Ch^ 
garay  v.  Jenkins,  5  N.  Y.  376.  So  where  it  was  claimed  that  land  within 
the  limits  of  a  town  was  exempt  from  municipal  taxation  because  it  was  used 
exclusively  for  agricultural  purposes:  Walden  v.  Dudley,  49  Mo.  419.  So, 
generally,  in  the  case  of  a  tax  alleged  to  have  been  improperly  assessed,  or 
levied  on  ptrsons  or  property  not  liable  thereto:  Moore  v.  Allegheny  City,  18 
Pa.  St.  55;  Erskine  v.  Hohnbach,  14  WalL  613.  But  if  the  person  or  prop- 
erty upon  which  the  tax  is  assessed  "is  expressly  exempt  from  taxation  by 
law,  the  assessor  has  no  jurisdiction,  the  assessment  is  simply  void,"  and  the 
officer  will  not  be  protected  in  collecting  the  tax:  WaMen  v.  Dudley,  49  Mo. 
419;  St,  Louis  Building  etc.  Association  v.  LigJUner,  47  Id.  893.  It  would 
seem,  however,  that  to  have  this  effect  the  exemption  should  be  so  clear  and 
annustakable  as  to  leave  nothing  whatever  for  the  judicial  determinatioii  of 
the  officer,  or  board  assessing  or  levying  the  tax. 
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A  tex  collector  wiH,  also,  be  protected  by  a  warrant  regular  on  ita  face,  al* 
tiunigfa  the  meeting  at  which  the  tax  was  levied  or  aaaeesed,  or  the  votes 
levying  the  aame,  were  illegal:  Sprague  v.  Bailey t  19  Pick.  496;  Howard 
V.  Prodor,  7  Gray,  128.  As  in  the  case  of  a  school  tax  where  there  were 
defects  in  the  organisation  of  the  district  and  in  the  subsequent  proceed- 
ings: ReynoldM  ▼.  Moore,  9  Wend.  35.  So  where  notice  of  the  meeting  was 
not  given  as  required  by  law,  and  a  majority  of  the  qualified  voters  of 
the  district  did  not  vote  for  the  tax:  Turner  v.  Fratiklm,  29  M.  285.  So, 
where  the  assessment  of  a  town  tax  was  held  void,  as  to  the  selectmen,  be- 
cause an  abstract  was  not  lodged  in  the  town  clerk's  office  as  required  by  law: 
Thamef  JH/g.  Co.  v.  Latkrop,  7  Conn.  550.  So  in  the  case  of  a  tax  for  the 
improvement  of  meadows  pursuant  to  a  statute,  where  the  warrant  from  the 
commissioners  was  regular  on  its  face,  but  the  proceedings  prior  thereto  were 
not  sQch  as  to  give  the  commissioners  authority  to  issue  such  warrant:  Upion 
V.  ffolden,  5  Met.  360.  Other  cases  in  which  a  tax  collector  has  been  held  to  be 
protected  by  a  warrant  regular  on  its  face,  notwithstanding  irregularities  and 
defects  rendering  the  assessment  illegal,  are  the  following:  Noland  v.  Busby, 
28  Ind.  154;  Hubbard  v.  Oarfield,  102  Maes.  72;  Underwood  v.  Bobmson,  106 
LL  296;  J?aioM>3tv.  Spencer,  113  Id.  40;  Cone  v.  Frosi,  126  Id.  97;  Fordy, 
Chvgh^  8  GreenL  342;  Caldwell  v.  Hawkxns,  40  Me.  526;  Judhins  v.  Reed,  48 
U.  386;  NovM  v.  Tripp,  61  Id.  426;  BMl  v.  Perldne,  33  Mich.  28;  Woody. 
Thomas^  38  Id.  686;  Bradley  v.  Ward,  58  N.  Y.  401;  Loonua  v.  Spencer,  1 
Ohio  St.  153.  It  is  a  general  rule  that  the  legality  of  a  tax  can  not  be  ques* 
tioned  in  an  action  against  an  officer  for  collecting  it:  Oore  v.  MaeUn,  66  N.  G. 
371;  if  the  law  under  which  the  tax  is  levied  is  valid,  and  the  illegality  con- 
sists of  some  irregularity  occurring  prior  to  lus  being  called  on  to  act,  of  which 
he  is  not  apprised  by  his  warrant:  Loomia  v.  Spencer,  1  Ohio  St.  153. 

A  sheriff  is,  in  like  manner,  protected  in  a  levy  and  sale  under  an  execution 
issued  upon  an  erroneous  judgment  of  a  court  of  competent  jurisdiction: 
MSBmm  v.  GUman,  11  Mo.  64.  So  an  officer  justifying  under  an  order  of  the 
overseers  of  the  poor  in  an  action  against  him  to  recover  a  penalty  for  taking 
an  indigent  person  into  another  town  is  not  bound  to  go  behind  the  order  to 
ibow  that  the  overseers  complied  with  the  requisitions  of  the  law:  Sturbridge 
V.  Wimslow,  21  Pick.  83.  So  where  a  warrant  regular  on  its  face  was  erro- 
neooaly  issued  on  the  oath  of  the  plaintifTs  agent  and  not  of  the  plaintiff  per- 
sonally, as  required  by  law:  Brother  v.  Cannon,  2  HL  (1  Scam. )  200.  So  where 
an  execution  in  the  usual  form  was  issued  from  the  county  court,  reciting  a 
judgment  of  that  court  and  signed  by  the  attorney,  the  judgment  being  in 
fact  a  justice's  judgment^  a  transcript  of  which  was  filed  and  docketed  in  the 
dexk's  office,  and  the  law  requiring  that  executions  on  such  judgments  should 
be  signed  by  the  derk,  where  there  was  nothing  on  the  face  of  the  writ  to  in- 
dicate that  the  judgment  was  originally  a  justice's  judgment:  Hill  v.  Haynee, 
64  N.  T.  153.  And  an  <^cer  will  be  protected  in  iseizing  property  under  a  for- 
eign attachment  erroneously  issued  against  a  defendant  who  was  within  the 
state,  and  therefore  not  liable  to  such  a  proceeding,  the  writ  being  held  void- 
able and  not  void:  Swansy  v.  Huwl,  2  Nott  k  McO.  211. 

The  invalidity  of  a  judgment  upon  which  an  execution  is  issued  does  not 
siSect  the  officer  who  executes  the  writ,  if  it  is  regular  on  its  face.  Thus, 
where  in  a  proceeding  by  foreign  attachment  the  defendant  did  not  appear, 
but  the  persons  summoned  as  trustees  answered  and  were  adjudged  trusteei 
in  respect  of  the  property  in  their  hands,  and  upon  execution  being  issued 
on  that  judgment,  turned  the  prope^y  over  to  the  sheriff,  who  sold  it  under 
the  execution,  and  the  original  defendant  brought  trespass  against  the  sheriff, 
claiming  that  the  property  was  exempt  from  attachment  and  execution,  the 
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court  refused  to  consider  that  question,  holding  the  judgment  and  ezecation 
conclnsive  in  the  officer's  favor:  H<uheU  v.  Sumner,  1  Pick.  459.     So  the  fact 
that  a  judgment  was  fraudulently  obtained,  does  not  render  the  officer  a  tres- 
passer who  levies  an  execution,  regular  on  its  face,  issued  on  such  judgment: 
Simma  v.  Slcicum,  3  Cranch,  906,  per  Marshall,  G.  J.    So  where  there  is  no 
judgment  upon  which  to  found  the  execution,  as  where  a  justice  rendered  a 
judgment  by  confession  on  a  voluntary  appearance  of  the  defendant,  without 
requiring  an  oath  that  the  debt  was  just,  such  judgments  being  positively 
prohibited  by  statute:  OoU  v.  MUdM,  7  Blaokf.  270.     The  fact  that  th* 
court  or  tribunal  issuing  the  order  or  process  had  not  jurisdiction  in  the  par- 
ticular case,  does  not  deprive  the  officer  executing  such  order  or  process  of 
his  justification  under  it,  if  it  be  regular  on  its  face  and  contain  nothing  to 
apprise  him  of  the  defect  of  jurisdiction:  BtnneU  v.  Burck,  1  Denio,  141; 
Young  v.  Wise,  7  Wis.  128.    As  in  case  of  an  attachment  or  execution,  where 
the  defendant  had  no  notice  of  the  suit:  Bergin  v.  Haytoard,  102  Msss.  414. 
So  an  officer  levying  an  execution  regular  on  its  face  is  not  liable  where  the 
service  of  the  original  writ  was  defective,  because  the  writ  did  not  properly 
describe  the  defendant:  Smith  v.  Bowker,  I  Mass.  76.    So  in  the  case  of  a 
second  execution  issued  by  a  justice  after  the  first  was  satisfied,  the  prooeaa 
being  regular  on  its  face,  was  held  to  protect  the  officer,  though  the  justice 
and  the  party  who  procured  the  issuance  of  the  writ  were  liable  as  trespass- 
ers:  Lewis  V.  Palmer,  6  Wend.  367.     And  in  Newbury  v.  Mun^iower,  29 
Ohio  St.  617;  S.  0.,  23  Am.  Bep.  769^  it  is  laid  down,  generally,  that  though 
an  officer  is  not  bound  to  execute  void  process  which  is  regular  on  its  faoe^ 
yet  if  he  does  so,  he  will  be  protected. 

Pbogess  fbom  Intbbiob  Ck)UBTS. — ^The  reasoning  of  the  principal  case 
shows  very  satisfactorily  that  there  is  no  distinction  between  the  process  of 
inferior  tribunals  and  that  emanating  from  courts  of  general  jurisdiction,  with 
respect  to  the  right  of  the  officer  who  executes  it  to  justify  under  it,  if  it  ia 
regular  on  its  face,  although  the  existence  of  such  a  distinction  was,  as  ap- 
pears from  Mr.  Justice  Marcy's  opinion,  very  strenuously  insisted  on  in  soma 
of  the  early  decisions  on  this  subject.    Says  Judge  Cooley:  "Since  the  thor- 
ough examination  the  whole  subject  received  in  Savaeool  v.  Boughton,  it  haa 
been  generally  conceded  that  the  distinction  is  unwarranted  so  far  as  it  con- 
cerns the  personal  protection  of  the  officer:"  Cooley  on  Torts,  464.    It  may 
be  regarded,  therefore,  as  practically  settled  that  if  an  inferior  court  has  ap- 
parent jurisdiction,  and  its  process  does  not  on  its  face  disclose  any  defect  in 
the  proceedings,  it  will  protect  the  officer  who  obeys  its  mandate,  notwith- 
standing any  previous  irregularities:  1  Wat.  on  Tresp.  303;  Sprague  v. 
Birehard,  I  Wis.  457;  Porter  v.  Purdy,  29  K.  Y.  106.    Thus  it  was  held  in 
BilUnga  v.  RueeeU,  23  Pa.  St.  189,  that  a  regular  execution  from  a  justioe'a 
court,  in  an  attachment  case,  was  a  sufficient  protection  to  the  officer,  al- 
though the  attachment  was  issued  upon  a  defective  affidavit.    So  in  OoU  v. 
Mitchell,  7  Blackf .  270,  where  the  execution  was  regular  on  its  face,  and 
showed  apparent  jurisdiction  in  the  justice  to  issue  it»  although  the  judg- 
ment upon  which  it  issued  was  rendered  by  confession  upon  a  vduntary  ap-> 
pearance,  without  any  oath  being  taken  that  the  debt  was  just,  which  waa 
contrary  to  an  express  prohibition  of  the  statute;  so  that,  as  the  court  held, 
there  was  in  fact  no  judgment.    So  in  case  of  a  eo.  so.  issued  without  the 
oath  necessary  to  authorize  the  magistrate  to  issue  it:  LatOn  v.  Smithy  Brsese^ 
361.    So  where  process  was  issued,  contrary  to  the  statute,  upon  the  oath  of 
the  plaintifTs  agent»  and  not  of  the  plaintiff  himself:  Brother  v.  Cfa$mon,  2" 
nL  (1  Scam.)  200.    So  where  a  second  execution  was  issued  after  the  first 
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«!•  wtiflfiad:  I^ewis  ▼.  PfUmeTf  6  Wend.  987.  And  where  a  warrant  of  anest 
WW  laaoed,  wxtlicyiit  anthority,  by  a  magiatrate  residing  in  the  town  of  Litch- 
field, for  an  ofibnaa    oovnmitted  in  the  town  of  Washington,  in  the  same 
eoonty:  Heih  w.  Orqfui^  90  Conn.  680^  Butler,  J.,  held  it  well  settled  that  the 
officer  was  ncyt  Ixmnd  to  look  beyond  his  precept,  and  said  that  if  there  was 
nothing  on  the  £ace  of  it  to  show  that  the  magistrate  had  no  authority  to 
ime  it»  the  ofiBoer  -was  bound  to  execute  its  mandate.    It  is  said,  however, 
by  Mr.  Jnatioe  Oooley,  that  it  is  perhaps  necessary  that  process  from  an  in- 
iBiior  courts  in  order  to  afford  protection  to  the  o£Scer,  should  contain  recitals 
of  tbe  tmetm  rei^iunte  to  confer  jurisdiction:  Cooley  on  Torts,  464.    But  in 
LaUtM  V.  StHMlh^  Sreeae,  961,  above  referred  to,  it  was  held  that  it  was  not 
unuiiiMni  jl  to  the  officer's  protection  that  a  ea,  «a.  should  contain  a  recital  of 
the  reqoiaite  oath  having  been  taken  to  authoriae  the  magistrate  to  issue  it. 
In  CleveloiMl  w.  Roger9^  6  Wend.  438^  it  was  held  that  though  process  from  an 
inferior  ooort,  if  regular  on  its  face,  would  protect  the  o£Soer  executing  it; 
yet  m  pleading  justification  under  such  process  the  officer  must  either  set 
fortli  tike  prooeaa  verbatim  to  enable  the  court  to  see  that  it  is  regular  on  its 
iaee,  or  state  the  facta  necessary  to  show  jurisdiction  to  issue  it. 

Progesb  vkov  a  Db  Facto  Cottbt  or  officer  is  a  sufficient  protection  to  the 

officer  who  executes  it:    Wilcox  v.  Smith,  pott;  as  in  the  case  of  a  warrant 

from  a  de  Jado  justice  of  the  peace:  Laver  v.  MeQlachUti,  28  Wis.  864;  or  a 

wszrant  to  a  tax  collector  from  de  facto  trustees:   Reynolds  v.  Moore^  9 

Wend.  35. 

PsoGBBB  KOT  Faib  ON  ITS  Facb  KG  PBOTionoK.-— It  foUows  from  what  has 
aheady  been  said  that  process  which  is  not "  fair  on  its  face,"  disclosing  either 
a  defect  of  jurisdiction,  or  some  other  substantial  defect  or  irregularity, 
affinds  no  protection  to  a  ministeral  officer  acting  under  it.    The  law,  under 
which  process  issues,  is  a  part  of  the  process;  hence,  if  the  law  is  unconsti- 
totional  or  Toid,  the  process  is  void  on  its  face,  and  is  no  protection  to  the 
officer:  Fitktr  ▼.  MeOirr,  1  Gray,  45;  Ely  v.  Thompson,  3  A.  E.  Marsh,  70. 
In  the  case  last  cited,  a  constable  attempted  to  justify  the  arrest  and  whip- 
ping of  a  '*  free  person  of  color"  under  a  warrant  issued  under  a  statute  pro- 
riding  for  such  punishment  in  the  case  of  any  person  of  that  clsss  who  should 
"  nuse  his  hand  "  against  a  white  man.    The  court  held  that  the  warrant  was 
no  justification  on  the  ground  that  the  law  was  unconstitutional,  and  on  the 
farther  ground  that  it  had  been  repealed  by  implication.    A  town  ordinance, 
proriding  for  the  imprisonment  of  those  who  should  refuse  to  pay  certain 
town  charges,  was  held  to  be  void,  and  to  afford  no  justification  for  an  arrest 
under  it:  Clark*s  case,  6  Co.  64.     So  in  Milligan  v.  Hovey,  3  Biss.  13,  it  was 
held  that  an  imprisonment  by  order  of  a  military  commission,  not  authorised 
hy  tbe  oonstitation,  was  a  trespass  and  unjustifiable,  though  it  had  been  ap- 
proved by  the  president,  and  also  by  the  congress  of  the  United  States. 

A  want  of  jurisdiction  of  the  cause,  person,  or  prooesa^  apparent  on  the 

fiace  of  such  process^  deprives  a  ministerial  officer  of  his  justification  for  an 

act  done  under  it.    Thus,  process  t»  rem  to  enforce  a  maritime  lien,  issuing 

from  a  state  courts  will  not  protect  the  officer  who  executes  it,  for  the  state 

courts  have  no  jurisdiction  in  such  cases:  Campbell  v.  Sherman^  35  Wis.  103, 

in  which  case  it  was  held  that  il  an  officer  attempts  to  justify  under  process, 

and  does  not  set  it  out,  the  presumption  will  be  that  its  recitals  would  show 

want  of  jurisdiction.    So  a  writ  of  replevin  inued  by  a  justice,  for  an 

amount  beyond  his  jurisdiction,  is  void  on  its  face,  and  a  seisnre  of  property 

under  it  can  not  be  justified:  Boaen  v.  Fischel,  44  Conn.  371.    A  wsrrant  for 

tbe  eoQeetion  of  a  bounty  tax,  issued  by  the  supervisors,  when  the  law  con- 
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templated  that  it  should  be  issued  by  a  justice  of  the  peace,  was  held  to  be 
no  protection  to  the  collector  in  ChaUoer  v.  Ivea,  56  Pa.  St.  81.  So  a  warrant 
for  school  taxes,  signed  by  two  justices,  when  it  should  have  been  signed  by 
the  president  of  the  directoi8»  and  countersigned  by  the  secretary:  Jlilbiah  ▼. 
Hawer,  58  Id.  93.  In  the  latter  case,  Thompson,  0.  J.,  adopting  the  lan- 
guage of  one  of  the  counsel,  laid  it  down  as  a  general  rule  that,  *'  without 
a  warrant  the  collector  becomes  a  trespasser  as  soon  as  he  meddles  with  the 
property  of  a  tax  payer.  There  must  also  be  a  law  authorizing  the  issue  of 
a  warrant,  and  some  person  appointed  to  issue  it»  and  it  must  conform  to  the 
law  authorizing  it,  and  be  issued  by  the  proper  person  designated  by  law,  or 
it  is  no  protection  to  a  collector."  So  a  seizure  under  a  tax  warrant  of  the 
property  of  a  corporation,  which  was  by  law  expressly  exempted  from  taxa- 
tion in  that  form,  was  held  a  trespass,  in  State  v.  ShackleU,  37  Mo.  280,  and 
the  officer  was  held  liable  on  his  bond.  It  is  true,  that  in  that  case,  the  court 
laid  it  down  as  a  general  proposition,  that  an  officer  acting  under  process  was 
bound  to  inquire  into  the  authority  of  the  court  to  issue  it  But  it  was  not 
necessary  to  go  so  far,  for  as  an  officer  is  presumed  to  know  the  law  under 
which  he  acts,  the  warrant  there  clearly  showed  the  defect  of  jurisdiction  on 
its  face. 

In  Mayor  v.  Morgan,  7  Mart  N.  S.  1,  the  law  was  laid  down  in  the  same 
general  terms,  but  there  also  the  defect  of  jurisdiction  was  apparent  on  the 
face  of  the  proceedings.  The  process  under  which  the  officer  attempted  to 
justify  in  that  case  was  a  dislrmrfos,  which  appeared  on  its  face  to  have  been 
issued  to  compel  the  members  of  the  city  council  of  New  Orleans  to  obey  a 
mandamus,  directing  them  to  admit  one  whom  they  did  not  believe  to  have 
been  elected  to  a  seat  in  that  body,  when  the  law  expressly  made  them  the 
judges  of  the  election  and  qualification  of  members.  The.dUtringetg  was  there- 
fore held  void  for  want  of  jurisdiction,  and  no  protection  to  the  officer.  So 
a  seizure  of  property  by  a  military  officer  under  the  order  of  a  superior,  who 
has  no  jurisdiction  to  make  such  order,  is  unjustifiable:  MUeJiell  v.  Harmony^ 
13  How.  U.  S.  115.  So  an  imprisonment  under  an  order  made  by  a  commis* 
sioner,  for  the  detention  of  a  bankrupt  until  he  should  pay  the  debt,  was  held 
void  for  want  of  authority  to  make  it,  and  therefore  no  protection  to  the 
officer  who  must  be  presumed  to  know  that  it  was  unauthorized:  Watson  v. 
BodeU,  14  Mee.  &  W.  57.  So  where  the  recitals  in  a  justice's  warrant 
showed  that  it  was  issued  in  a  case  where  the  justice  had  authority  only  to 
issue  a  summons:  SliergoUl  v.  HoUowatff  2  Sir.  1002.  So  where  an  execution 
against  the  body  was  issued  on  a  judgment  against  the  plaintiff  in  a  replevin 
suit,  when  the  law  did  not  authorize  it,  and  facts  which  disclosed  the  invalid- 
ity of  the  execution  were  stated  on  the  face  of  it:  Pomeroy  v.  Crocker,  4 
Chand.  (Wis.)  174.  So  where  a  warrant  of  arrest  for  a  contempt  was  signed 
by  only  one  of  the  judges,  when  the  law  required  that  it  should  be  issued  and 
signed  by  all:  Van  Sandau  v.  Turner,  6  Q.  B.  (Ad.  &  EL  N.  S.)  773,  So, 
generally,  where  a  warrant  is  improperly  issued,  and  not  authenticated  by 
the  officer  authorized  to  issue  it:  Mericle  v.  Mulha,  I  Wis.  356. 

Any  substantial  defect  in  the  process  itself,  or  any  substantial  irregularity 
in  the  previous  proceedings,  which  appears  on  the  face  of  the  process,  vitiates 
it  as  a  justification  to  the  officer,  for  such  process  can  not  be  said  to  be  "fair 
on  its  face."  As  where  a  conviction  on  an  information  for  a  penalty,  under 
which  an  arrest  was  attempted  to  be  justified,  showed  on  its  face  that  the 
defendant  was  convicted  ex  parte  on  a  default,  having  been  summoned  to  aj)- 
pear  and  answer  the  information  in  less  time  than  the  statute  allowed:  MilrhfU 
r.  Foster,  12  Ad.  &,  £1.  472.  A  warrant  not  correctly  describing  the  court 
from  which  it  issued  is  no  justification:  Carratt  v.  MorUy,  1  Q.  B.  (Ad.  &  i:i 
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K.  S.)  18.  So  »  warrant  unlawfully  usued  on  the  Sabbath:  Ptaree  y.  AU 
wood,  13  Maas.  324.  So  a  tax  warrant  varying  sabttantiaUy  from  the  form 
procribed  by  statute:  Sprague  v.  Birehard,  1  Wis.  457.  So  a  tax  warrant 
showing  on  its  face  that  part  of  the  amount  is  for  a  tax  improperly  included 
in  it  by  Uie  officer  who  issued  it:  Eames  v.  Johnaon,  4  Allen,  382.  So  where 
the  assessment  roll  which  is  made  part  of  the  warrant  is  not  certified  accord- 
ing to  law:  Van  Bensselaer  v.  Witbeeh,  7  N.  Y.  517.  So  where  costs  were 
improperly  included  in  a  warrant,  it  was  held  that  the  wairant  was  bad  in 
ioto,  and  afforded  no  justification  for  an  arrest  under  it:  Clark  v.  Woods,  2 
Ezch.  (Wels.  Hnrlst.  k  G.)  396.  So  a  search  warrant  which  does  not  prop- 
erly describe  the  place  to  be  searched  and  the  goods  to  be  searched  for,  as 
required  by  law:  Grumon  y.  Raymond,  6  Am.  Dec.  200;  Sarufford  ▼.  Nichols, 
7  Id.  151.  So,  where  a  warrant  of  arrest  directed  thai  the  prisoner  be  "forth- 
with" deUvered  to  a  United  States  marshal,  thus  depriving  him  of  an  oppor- 
tanity  to  procure  bail  when  the  offense  was  a  bailable  one:  BagnaU  y.  Able- 
man,  4  Wis.  163. 

OmcKR  HATDiO  EiTOWLKDOB  OF  DEFECT  AuuNDS. —There  is  some- con- 
flict in  the  decisions  as  to  whether  or  not  an  officer  will  be  protected  by  pro- 
cess regular  on  its  face,  if  he  has  personal  knowledge  of  a  defect  in  the 
previous  proceedings  which  renders  such  process  void  or  voidable.  In  a 
number  of  caaea  it  is  held  that  if  he  has  such  knowledge  of  a  defect^  juris- 
dictioDal  in  its  character,  he  will  lose  the  protection  of  his  process:  Sprague 
▼.  Birekard,  I  Wia  ^1;0raeey,  MitcheU,  31  Id. 533;  S.O.,  11  Am.  Rep.  613; 
Leachman  ▼.  Dougherty,  81  IlL  324,  citing  Barnes  v.  Barber,  6  Id.  (1  Gibn.) 
401;  GufftTT,  Andrews,  11  Id.  494;  McDonald  v.  Wilkie,  13  Id.  25;  and  HiU  v. 
Fujley,  25  Id.  156,  as  tending  in  the  same  direction.  In  Grace  v.  Mitchell, 
31  Wis.  533;  S.  C,  11  Am.  Bep.  613,  the  defendant  attempted  to  justify  un- 
der an  execution  issued  upon  a  judgment^  which  was  held  to  be  void  for  want 
of  jurisdiction,  because  an  adjournment  of  the  cause  had  been  had  in  viola- 
tion of  the  statute  applicable  to  such  cases,  and  it  appeared  that  he,  the  officer, 
was  notified  of  this  defect  before  he  began  the  execution  of  the  process,  by 
one  of  the  attorneys  of  the  party  against  whom  the  judgment  was  rendered, 
and  it  was  decided  that  the  execution,  though  regular  on  its  face,  afforded 
him  no  protection.  In  Leachman  v.  Dougherty,  81  HI.  324,  a  tax  collector 
attempted  to  justify  a  seizure  of  property  for  taxes  under  a  warrant  regular  on 
its  face,  but  it  was  held  that  he  was  not  protected  by  such  warrant,  because 
he  knew  that  the  tax  was  extended  by  the  clerk  in  the  absence  of  a  levy  con- 
formable to  law,  which  defect*  being  jurisdictional  in  its  character,  rendered 
the  warrant  void. 

The  mle  that  protects  officers  from  all  jurisdictional  and  other  infirmities 
not  diadoeed  upon  the  face  of  the  process,  and  not  otherwise  brought  home 
to  tiieir  knowledge,  seems  to  us  sufficiently  comprehensive.  All  mere  errors 
and  irregularities  in  the  process,  such  as  are  not  of  so  serious  a  character  as 
to  render  it  void  as  between  the  parties  thereto,  ought  not  to  be  noticed  by 
the  sheriff;  for,  as  long  as  the  parties  acquiesce,  certainly  he  ought  not  to  be 
liable  for  executing  the  writ  But  there  is  a  class  of  cases  in  which  the 
process,  on  account  of  some  infimiity  in  the  judgment  or  in  the  writ,  has  no 
validity.  Not  only  the  plaintiff,  but  also  innocent  purchasers,  are  precluded 
from  acquiring  any  benefit  therefrom.  But  as  ministerial  officers  are  con- 
stantly called  on  to  execute  process,  and  are  therefore  frequently  exposed  to 
the  hsard  of  being  left  without  protection  for  their  acts  done  in  good  faith, 
the  law  has  wisely  interposed  in  their  behalf  in  order  that  their  position 
«hoti11  not  be  intolerable.     This  interposition  has  not  been  such  as  in  aU 
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oases  to  thrtut  a  shield  between  them  and  the  persons  whom  they  have  in- 
jured in  their  attempts  to  execute  void  writs.  It  is  dear  that  if  the  writ 
gives  notice  of  the  matters  rendering  it  void,  the  oflioer  is  responsiUe;  for 
while  it  is  reasonable  to  protect  officers  against  secret  vices  in  the  proceedings^ 
it  is  unreasonable  that  tliey  should  be  encouraged  in  the  perpetration  of  » 
legal  wrong  of  which  they  have  been  notified.  But  suppose  that,  though  the 
writ  is  in  due  form,  the  officer  has,  outside  of  the  wri^  been  informed  of  a 
state  of  facts  which,  if  set  forth  in  the  writ,  would  make  him  answerable  as 
a  trespasser  for  its  attempted  execution,  is  it  any  greater  hardship  to  require 
him  to  know  the  legal  consequence  of  these  facts  than  it  is  to  make  »  similar 
requirement  when  his  knowledge  had  been  obtained  from  an  inspection  of 
the  writ?  If  he  is  competent  to  determine  the  question  in  the  one  case,  he 
is  equally  so  in  the  other;  and  we  think  that  the  majority  of  the  reported 
oases  will  sustain  the  proposition  that  an  officer  is  not  justified  in  attempting 
to  execute  a  void  writ  when  he  has  knowledge  of  the  facts  rendering  it  void, 
whether  this  knowledge  be  obtained  from  the  writ  or  otherwise. 

We  do  not  undertake  to  affirm  that  the  ministerial  officer  mustaasanie 
judicial  functions  and  decide  questions  judicial  in  their  character.  The  par- 
ties are  entitled  to  a  trial  before  the  courts  and  hence  the  officer  holding  a 
writ  or  a  warrant  is  not  liable  for  its  execution,  although  he  knows,  as  clearly 
as  any  one  can,  that  the  plaintiff  or  complainant  will  be  unable  to  make  out 
his  case,  or  even  that  the  case  is  not  prosecuted  in  good  faith:  WaUon  v.  ITcU' 
sofi,90onn.  140;  State  y.  Weed,  21  N.  H.  262;  or  that  an  order  has  been  made 
by  the  court,  based  on  an  error  of  fact:  Brainard  v.  Head,  15  La.  An.  489. 
In  fact,  jurisdiction  rarely  or  never  depends  upon  the  truth  of  the  complaint 
made  to  the  court  Nor  is  the  officer  always  bound  to  determine  whether 
certain  facts  known  to  him  constitute  a  release  from  the  judgment.  He  need 
not  desist  from  executing  his  process  because  shown  a  receipt  for  a  smaller 
sum  purporting  to  be  received  in  satisfaction  of  the  judgment,  nor  because 
referred  to  a  discharge  in  bankruptcy  proceedings;  for  in  the  one  case  it  may 
be  determined  that  the  release  was  made  upon  an  insufficient  and  inoperative 
consideration,  and  in  the  other  that  the  writs  he  is  commanded  to  levy  are 
based  upon  judgments  or  debts  which  the  discharge  in  bankruptcy  does  not 
affect:  Wilmarth  v.  Burt,  7  Met.  257;  Aldrich  v.  Aldrich,  8  Id.  102;  TwUeheU 
V.  Shaw,  10  Gush.  46.  He  must  obey  a  warrant  commanding  the  arrest  of  a 
person  privileged  from  such  arrest:  Carle  v.  Delesdemier,  13  Me.  363;  Cham 
V.  Fi^,  16  Id.  132;  Tarlton  v.  Fisher,  2  Doug.  671.  Nor  is  he  to  be  deprived 
of  his  protection  under  a  writ,  good  on  its  face,  because  he  knew  or  might 
have  known  that  it  was  irregularly  issued  by  the  attorney  for  the  plaintiff 
before  whom,  as  a  magistrate,  the  affidavit  for  the  arrest  was  sworn  to:  ^it- 
dervoood  v.  Robinson,  106  Mass.  296.  Nor  though  he  has  knowledge,  alkmdef 
that  the  warrant  was  obtained  for  an  improper  purpose:  State  v.  Weed,  21 
N.  H.  262.  In  People  v.  Warren,  5  Hill,  440,  the  defendant  was  indicted  for 
assault  and  battery  committed  in  resisting  an  officer  who  came  to  arrest  him 
under  a  warrant  issued  by  the  inspectors  of  an  eleotion  for  disorderly  conduct 
in  their  presence  during  the  election,  and  he  offered  to  prove  that  the  in* 
specters  had  no  jurisdiction  to  issue  the  warrant,  for  the  reason  that  he  was 
not  present  at  the  election  and  that  this  fact  was  known  to  the  officer.  The 
court  held,  however,  that  the  evidence  was  inadmissible  becanssy  the  warrant 
being  regular  on  its  face,  the  law  would  protect  the  officer  in  executing  it  even 
though  he  had  knowledge  of  the  facts  mentioned. 

In  Webber  v.  Gc(,y  and  Eysaman,  24  Wend.  485,  which  was  an  action  of  re- 
plevin brought  by  the  plaintiffs  claiming  to  be  mortgagees  of  certain  property 
seized  by  Eysaman,  as  constable,  under  a  writ  of  attachment  issued  at  the 
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of  Gay,  it  appeued  that  the  attachment  was  against  non-residents 
and  waa  Toid,  beoaose  it  was  made  retainable  more  than  four  days  after  its 
daie^  and  that  the  &ot  which  made  it  Toid,  to  wit»  the  non-residence  of  the 
origiDal  defendants,  waa  known  to  Eysaman,  who  was  Gay's  surety  in  pro- 
caiing  the  attachment.  Eysaman  pleaded  separately,  and  the  court  held 
diat  the  attachment  being  regular  on  its  face,  he  was  justified  in  serving  it, 
notwithataoding  his  knowledge  of  the  fact  which  made  it  void.  Nelson,  0. 
J.,  speaking  for  the  coort,  said:  "  I  think  the  learned  judge  erred  as  to  the 
officer.  I  am  not  aware  that  the  court  has  ever  looked  beyond  the  process, 
with  a  view  to  see  if  he  was  cognizant  of  the  irregularity.  The  point  waa 
thrown  oot  by  the  chancellor  in  Parker  v.  Walrod,  16  Wend.  619,  but  no  de- 
finite opinion  expressed.  The  general  rule  as  there  admitted  is,  if  the  justice 
has  jnriadiction  of  the  subject -matter,  and  if  the  process  is  regular  upon  its 
boe,  he  ia  protected.  To  go  beyond  this,  would  lead  to  a  new  and  trouble- 
■ome  issue,  which  would  tend  greatly  to  weaken  the  reasonable  protection  to 
miniatecial  ofBcers.  Their  duties,  at  best,  are  sufficiently  embarrassing  and 
rflsponaible;  to  require  them  to  act  or  not  at  their  peril,  as  they  may  be  sup- 
posed to  know  or  not  the  technical  regularity  of  the  party  or  magistrate, 
seems  to  me  an  innovation  upon  previous  cases,  and  against  the  reasons  and 
polioy  of  the  mle.  The  experience  of  the  officer  will  soon  enable  him  to  de- 
tennine  whether  the  process  is  in  regular  form  or  not,  or  he  can  readily  ob- 
tain the  neccflsary  advice;  but  he  must  be  presumed  wiser  than  the  magis- 
tnte  if  even  a  Imowledge  of  the  proceedings  would  enable  him  to  decide 
eoiieetly  if  they  happened  to  be  erroneous." 

A  valuable  case  on  this  point  is  Watmm  v.  WcUsan,  9  Ck>nn.  140,  where 
Phelps^  one  of  the  defendants,  pleaded  justification  of  the  seizure  of  certain 
properly  under  a  writ  of  replevin,  and  it  was  claimed  that  he  kniew  that  the 
property  had  not  been  impounded  and  was  not  subject  to  replevin;  but  the 
eonrt  hdd  that  he  was  justified  notwithstanding  such  knowledge.  Hosmer, 
C.  J.,  speaking  on  this  branch  of  the  case,  thus  clearly  and  emphatically  laid 
down  the  law:  *'  I  reply  to  this  objection,  that  the  defendant,  Phelps,  being 
a  legsl  officer,  it  became  his  duty,  regardless  of  any  knowledge  or  supposed 
knowledge  of  his  own  that  there  existed  no  cause  of  action,  to  serve  the  writ 
committed  to  him,  promptly,  unhesitatingly,  and  without  restraint  from  the 
above  mentioned  cause,  lliis  I  consider  so  firmly  established  as  to  render 
the  proposition  self-evident.  The  facts  on  the  face  of  the  writ  constitute 
his  justification,  because  he  was  obliged  to  obey  its  mandate;  nor  was  it  any 
part  of  his  duty  to  determine  whether  the  allegations  contained  in  the  re- 
plevin were  true.  The  proof  of  these  positions  results,  incontrovertibly,  from 
bis  rdative  condition.  He  was  an  executive  officer,  whose  sole  duty  it  is  to 
execute,  and  not  to  decide  on  the  truth  or  sufficiency  of  the  process  committed 
so  him  for  aervioe.  He  has  no  portion  of  judicial  authority,  nor  the  means  of 
mquiry  into  the  canses  of  action  contained  in  the  writs  and  declarations  put 
into  his  hands  for  service.  Obedience  to  all  precepts  committed  to  him  to  be 
served,  is  the  fizst»  second,  and  third  part  of  his  duty;  and  hence,  if  they  issue 
from  oompetent  authority  and  with  legal  regularity,  and  so  appear  on  their  face, 
he  ia  justified  for  every  action  of  his  within  the  scope  of  their  command.  '  It  ia 
tnoompveheDsible,'  said  Lord  Eenyon,  in  Belk  v.  Broadbent,  3  T.  R.  183,  185, 
*  to  say  that  a  person  shall  be  considered  a  trespasser  who  acts  under  the  pro- 
cess of  the  court.*  In  Orumon  v.  Baymond,  1  Ck>nn.  40  [6  Am.  Dec.  200^  it 
is  ssid,  by  Chief  Justice  Beeve,  that  where  it  does  not  appear  on  the  face  of 
the  warrar  ft  that  it  is  illegal,  it  is  the  officer's  duty  to  obey:  MUUs  v.  Davies, 
Com.  Eep.  590.  The  ground  of  these  principles  is  simply  this:  That  to  the 
ia  confided  the  issuing  of  writs,  and  to  the  sheriff  and  other  execu- 
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tire  offioen  ii  confided  the  daty  of  aerving  them.  It  is  eamy  to  see  what  wide- 
flpfeftd  misohief  might  resalt  from  permitting  an  exeentive  officer  to  decide,  on 
his  own  knowledge*  that  he  ought  not  to  serve  a  precept  or  warrant  put  into  his 
hands  for  service;  and  to  consider  what  justly  must  follow  from  such  doctrine, 
that  is,  that  his  return  of  the  fact  would  be  a  justification  for  his  omission. 
In  shorty  the  executive  officer  must  do  his  duty,  which  is  to  obey  all  legal 
writs;  and  must  not  arrogate  to  himself  the  right  of  disobeying  the  paramount 
commands  of  those  to  whose  mandates  he  by  law  is  subjected." 

Further  on  in  his  opinion,  the  chief  justice  remarks:  **  It  is  found  to  be  a 
fact,  that  the  horse  in  question  was  not  distrained  or  impounded,  and  that  it 
was  known  to  the  defendant  Phelps.  I  have  already  shown  that  this  can 
make  no  difference  in  the  case.  The  officer  was  bound  to  replevy  the  horse, 
by  the  imperative  command  of  a  magistrate,  and  whatever  was  his  knowledge 
on  the  subject,  he  could  never  return  this  as  a  justification  for  his  neglect  to 
obey  the  mandate  of  the  writ.  It  would  be  extraordinary  to  hold  that  the 
officer  must  serve  the  replevin,  or  be  responsible  to  the  plaintiff  in  that  instru- 
ment; and  if  he  does  serve  it,  that  he  is  answerable  in  damages  to  the 
defendant.  No  legal  officer  is  placed  in  this  predicament,  a  predicament  in 
which  the  argument  in  thia  case,  if  admitted,  would  place  him." 

The  New  York  courts  are,  beyond  question*  clearly  committed  to  the  rule 
that  the  knowledge  of  the  officer  is  immaterial  unless  derived  from  the  writ 
itself.  The  tendency  of  the  decisions  and  dicta  in  several  other  states  is  in 
the  same  direction:  GoU  v.  MUcheU,  7  Blaokf.  270;  Wall  y.  Trwnlndl,  16 
Mich.  234;  Bird  v.  Perkina,  33  Id.  2a 

In  many  instances  a  jurisdictional  defect  arises  from  the  act  or  neglect  of 
the  officer  who  afterwards  undertakes  to  execnte  the  process.  In  such  a  case, 
can  he  take  advantage  of  his  own  wrong  on  the  ground  that  this  process,  now 
in  his  hands,  tells  him  nothing  about  it?  In  Martin  v.  Partons^  49  GaL  94; 
SO  Id.  498,  it  was  held  that  a  court  commissioner,  whose  duty  it  was  to  know 
whether  there  was  proof  of  service  of  process,  could  not  take  advantage  of 
his  own  wrong  or  neglect.  Would  the  rule  be  different  in  the  case  of  a  sheriff? 
Would  an  officer  who  saw  the  money  paid  to  plaintiff,  or  into  court,  be  justi- 
fied in  subsequently  seizing  the  defendant's  property  and  sacrificing  it  at  a 
forced  sale?  But  it  is  said  the  officer  does  not  see  or  know  these  things  judi- 
cially.  True.  But  if  he  is  justified  in  doing  everything  which  he  does  not 
judicially  know  ought  not  to  be  done,  he  can  never  be  made  accountable. 
We  apprehend,  at  all  events,  that  the  protection  of  process  can  not  so  far  ex-> 
tend  as  to  protect  an  officer  who,  from  all  the  circumstances  of  the  case,  does 
not  appear  to  have  acted  in  good  faith,  and  whose  conduct  shows  that  his 
eyes  were  willfully  closed  to  enable  him  not  to  see  and  know  that  he  was  atoo 
ready  insirument  in  the  perpetration  of  a  grievous  wrong. 

Waivxb  or  Bvsrzm  or  Pbocxss  Bkoulab  on  its  Face. — ^Upon  principle  it 
would  seem  that,  as  the  protection  given  to  an  officer,  by  process  fair  on  its 
face,  is  solely  for  his  benefit,  he  may  waive  it  by  not  standing  on  the  process, 
but  undertaking  to  prove  that  the  proceedings  were,  in  fact,  regular;  so  that 
if  he  should  fail  in  tiie  attempt  he  could  not  afterwards  rely  on  the  regularity 
of  the  process.  This  principle  might  have  been  applied  in  Lincoln  v.  Cro»»t 
11  Wis.  91;  Oraee  v.  MiteJtell,  31  Id.  533;  S.  C,  11  Am.  Rep.  613,  and  ^fat^ 
lhtui«  ^.  Denmiore,  22  Alb.  L.  J.  53;  for,  in  each  of  those  cases,  the  officer 
went  beyond  his  writ,  and  introduced  the  proceedings  on  which  it  was  founded, 
and  affirmatively  disclosed  the  fact  that  they  were  defective.  The  cases  were 
decided  against  the  officers,  however,  on  other  grounds,  and  the  point  here 
sumested  was  not  mooted. 
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PHOTBcnox  CAN  KOT  BE  UsED  TO  AssAiL  TiTLE.— It  is  cloar  that  as  the 
rale  here  diacaned  ia  intended  merely  for  the  protection  of  ministerial  offi- 
cers in  the  discharge  of  their  duties,  they  can  not  nse  it  as  a  weapon  to  attack 
otheia.  Hence*  where  an  officer,  having  levied  an  attachment,  afterwards 
hronght  an  action  against  other  parties  who  took  the  goods  from  his  posses- 
noQ  and  sold  them  on  ozocution,  it  was  held  that  he  most  show  not  only  that 
the  attachment  was  regular  on  its  face,  bat  that  it  was  issued  upon  a  proper 
and  valid  affidavit:  Earl  v.  Camp,  16  Wend.  662.  In  that  case  Ck>wen,  J., 
delivering  the  opinion  of  the  court,  said  that  the  proceedings  of  the  parties 

00  both  sides  bad  been  ' '  a  series  of  nullities. "  The  plaintiff  having,  however, 
iniroked  the  aid  of  the  doctrine  that  the  process  under  which  he  acted,  being 
it^olar  on  its  face,  he  was  entitled  to  protection  under  it,  the  learned  judge 
admitted  the  role  to  be  that  process,  fair  on  its  face,  and  disclosing  no  de- 
fect of  jurisdiction,  would  be  a  sufficient  justification  to  the  ministerial 
officer  whoexecnted  it,  even  though  there  should  be  a  total  want  of  jurisdic- 
tion in  the  magistrate  who  issued  it,  citing  tho  principal  case,  and  otheis  re- 
ferred to  in  this  note. 

"But,"  said  be,  *'the  rule  is  one  of  protection  merely,  and  beyond  that  is 
not  meant  to  confer  any  right.  The  armor  which  it  furnishes  is  strictly  de- 
feosire.  It  is  personal  to  the  officer  himself;  and  can  not  be  used  to  confer 
toy  ri^t  upon  the  wrong-doers,  under  color  of  whose  void  proceedings  he  is 
called  upon  to  act.  Suppose  he  goes  and  makes  sale  of  the  property  levied 
vpoo,  even  the  innocent  purchaser  takes  no  right.  To  protect  his  title,  he 
miist  show  a  valid  judgment,  a  solid  foundation  for  the  process.  This  is 
emphatically  ao  of  the  party  who  instituted  the  proceedings.  Suppose  this 
plaintifl^  Earl,  had  sold  to  tiie  plaintifb  in  these  attachments,  under  the  exe- 
catioDs  which  followed;  to  make  a  title  in  trover  they  must  have  gone  back 
to  the  jurisdictional  question,  and  maintained  their  right  by  proceedings  con- 
formable to  the  statute.  Their  judgment  would  be  a  part  of  their  title. 
This  very  point  was  held  in  Yates  v.  St.  John,  12  Wend.  74.  The  present 
actioa  is  but  an  attempt  to  do  the  same  thing  in  another  form.  Instead  of 
going  on  to  a  sale,  they  sue  in  the  name  of  the  constable  for  the  value  of 
goods  which  have  been  taken,  after  their  officer,  as  they  say,  had  acquired  a 
hea  by  their  process.  They  are  the  real  parties,  and  so  they  were  treated  at 
the  triaL  The  constable  was  not  allowed  even  to  consent  tiiat  any  of  their 
property  should  be  taken  by  the  defendant's  officer,  because  the  interest  of 
the  former  was  merely  nominal,  a  naked  trust,  or,  as  it  was  c^ed  in  the 
charge,  an  agency  for  their  benefit.  Surely,  it  is  not  necessary  to  go  the 
length  here  contended,  on  the  principle  of  protection  to  the  officer.  He  is 
act  to  be  sustained  and  protected  in  whatever  actions  he  may  bring.  In  no 
cue  where  he  becomes  satisfied  that  there  is  a  want  of  jurisdiction,  is  he 
buond  to  act  in  any  way.  He  has  a  discretion  if  he  choose  to  exercise  it; 
and  if  he  refuses  in  the  first  instance,  the  party  can  not  make  him  account- 
able. In  Albee  v.  Ward,  8  Mass.  79,  the  officer  had  made  an  arrest,  and 
raffered  an  escape  upon  a  justice's  execution,  whereby  the  plaintiff  lost  his 
debt  In  an  action  for  the  escape,  though  the  execution  was  fair  on  its  face, 
and  imported  jurisdiction,  yet  the  officer  was  allowed  to  protect  himself,  by 
thoving  that  it  was  issued  without  authority.  Yet  the  court  allowed  that 
it  famished  a  complete  protection  against  an  action  of  trespass.  This  is  but 
following  out  the  long  settled  distinction  laid  down  by  Hale,  C.  J. ,  in  Anon. 

1  Vent  259;  and  which  was  adjudged  in  Squibb  v.  Hole,  2  Mod.  29;  S.  C, 
1  IVeem.  1291  The  same  distinction  is  laid  down,  obiter ,  by  Parsons,  C.  J., 
in  DUiiMgham  v.  Snow,  5  Mass.  558,  with  respect  to  a  collector  of  taxes;  and 
UiUr,  Wait,  5  Vt.  124,  was  the  conmion  case.     A  justice  rendered  judgment 
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in  a  matter  beyond  his  jnriadiotion,  and  iasned  an  execution  valid  on  its 
face.  The  officer  neglected  to  proceed  under  it,  and  was  sued  for  the  neglects 
The  conrt  aaid  the  ezecntion,  being  legal  upon  the  &oe  of  it,  would  have 
JQBtified  the  officer  had  he  leyied  and  ooUeoted  the  amoant;  and  yet  the 
plaintiff  oan  not  recover  of  him  on  a  charge  of  neglect  in  not  collecting  and 
paying  the  amount  over;  for  in  this  as  well  as  in  other  cases  to  make  an 
officer  liable  for  neglecting  to  collect  an  ezecntion,  the  plaintiff  must  show  m 
judgment  that  is  not  void. 

"Not  being  liable  over,  it  follows  that  the  officer  oan  not  maintain  an  mo- 
tion for  the  goods.  To  warrant  this,  he  must  haVe  a  special  property,  as  all 
the  cases,  from  WUbraJutm  v.  Snow,  2  Saund.  47,  agree.  Clerk  v.  WUker9,  6 
Mod.  298,  per  Gould,  J. ;  2  Wms.  Saund.  47  a,  note  1,  and  the  cases  there 
cited.  All  hold  that  the  action  goes  on  a  special  property  acquired,  and  lie* 
bility  over:  Watson*s  Office  of  Sheriff  190,  191,  and  the  cases  there  cited. 
The  property  acquired  is  not  for  his  own  benefit,  but  for  that  of  the  party  for 
whom  he  acts.  It  is  not  necessary  to  his  protection  under  void  process,  that 
we  should  hold  he  has  such  prop«i;y  as  will  give  him  an  action;  or,  indeed, 
that  he  has  any  property.  It  saves  him  from  all  hardship  to  say  that  he 
shall  stand  protected  against  all  actions  for  doing  whatever  the  process  com- 
mands him.  It  does  not  require  him  to  bring  actions.  Besides,  before  doing 
this,  he  has  time  to  investigate,  to  take  advice,  to  judge,  and  after  all,  if  it  be 
a  case  of  doubt,  to  demand  indemnity.  Indeed,  it  is  understood  that  this 
kind  of  action  generally  goes  forward  under  a  promiM  of  indemnity,  express 
or  implied,  from  the  party  who  wishes  to  tiy  the  right.  It  is^  for  every  sub- 
stantial purpose,  his  action;  and  if  it  be  obvious  that  he  has  no  light^  it 
necessarily  follows  that  the  officer  has  none.  The  latter  comes  en  autre  droit, 
and  must  stand  or  fall  upon  the  claim  of  his  principal:  Per  Spencer,  J.,  in 
Hotdikiu  V.  Me  Viekar,  12  Johns.  403,  408.  It  is  not  logical,  in  any  sense, 
for  him  to  say:  'I  am  privileged  in  any  act  of  force  which  I  do  suddenly,  ao- 
oording  to  the  command  of  my  writ.  The  law  will  protect  me  in  obeying  the 
process  which  it  has  authorised  another  to  create;  therefore,  I  acquire  a 
property;  nay,  another,  a  wrong-doer,  shall  take  an  interest  or  property  in 
virtue  of  that  act.'  Who  is  to  take  the  money  recovered  by  this  verdict? 
Not  the  plaintiffs  in  the  attachments;  for  their  proceedingi  are  void;  and  if 
paid,  it  must  remain  a  godsend  to  the  officer.  Suppose  him  estopped  as  re- 
covering in  right  of  the  plaintifb,  and  hence  liable  to  pay  over  the  mon^; 
what  kind  of  justice  is  it,  which  takes  the  value  from  these  defendants,  and 
still  leaves  them  liable  to  pay  the  same  value  again  to  Post  (the  defendant  in 
the  attachments),  when  he  shall  come  upon  them  for  the  tortious  act  ?  Deal- 
ing with  them  as  this  plaintiff  asks  we  should,  no  ohanoe  is  left  them  for 
claiming  a  transmutation  of  property,  though  they  should  be  put  to  pay  the 
fuU  value." 

The  same  principle  was  applied  in  HarUm  v.  Ilender^ot,  1  Hill,  US,  iHiere 
a  constable  brought  trover  for  two  law  books,  on  which  he  had  levied  to 
collect  a  fine  imposed  by  a  oourt  martial,  and  which  he  had  left  with  the 
defendant,  who  refused  to  give  them  up;  and  the  oourt  below  having  rejected 
evidence  offered  by  the  defendant  to  prove  that  the  court  martial  had  no 
jurisdiction  to  impose  the  fine,  it  was  held  that  this  was  error,  because  in  an 
affirmative  action  by  the  officer,  there  must  be  not  only  a  good  writ,  but  a 
good  judgment. 

Judge  Cooley  lays  down  the  rule  to  be,  that  while  process  regular  on  ita 
face  is  a  full  protection  to  the  officer  against  liability  as  a  trespasser,  yet  if 
he  has  taken  property  under  it,  "and  the  fact  that  he  acquired  a  special 
property  in  the  goods,  by  the  seizure,  comes  in  question,  it  is  not  sufficient 
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for  lum  to  thow  merely  sn  apparently  valid  writ,  bat  he  moat  go  farther  and 
Aaw  tiiat  the  writ  had  lawful  authority  for  its  iMoe;"  that  is,  he  most  show 
a  viiid  jodgment  to  sopport  an  ezecotion,  and  a  soffident  affidavit^  onder- 
tikia^  etc,  to  aapport  an  attachment;  Cooley  on  Torts,  463.  Henoe, 
iriMther  the  action  be  brought  by  the  officer  or  against  him,  if  the  right  to 
the  proper^  seixed  is  the  sole  matter  in  issue,  and  the  object  is  not  to  hold 
lum  lisble  as  a  wrong-doer,  a  writ»  regular  on  its  face  but  based  on  def ectiTO 
proeeedings,  will  not  suffice.  And  it  was  so  detormined  in  Beach  y.  Bottford, 
1  Doog.  199,  and  JA  Roy  ▼.  East  Saginaw  CUy  Railway,  18  Mich.  233,  each  of 
those  cases  beini;  an  action  of  replevin  against  an  officer  for  property  seized 
under  a  process  or  precept  which,  though  regular  on  its  face,  it  was  claimed 
vas  issued  without  authority.  So  in  Matthewn  v.  DeMvnore,  22  Alb.  L.  J.  53, 
where  the  plaintifls  claiming  as  mortgagees  brought  trespass  against  a  United 
States  manhal  for  the  value  of  certain  goods  taken  from  their  possession. 
The  defendant  attempted  to  justify  under  an  attachment  against  the  mort- 
gagors. The  court,  Cooley,  J.,  held  that  as  the  officer  was  not  seeking  to 
^otect  himself,  but  to  assail  the  title  of  the  plaintiffs  to  property  taken 
from  their  poaaession,  and  was  merely  representing  the  creditOTS  of  the  mort- 
gigors,  he  most,  in  order  to  attack  the  mortgage,  show  an  attachment  based 
CQ  a  sufficient  affidavit,  which  he  failed  to  do. 

There  are  several  cases,  however,  in  which  the  officer  was  held  justified  by 
process  based,  as  it  was  claimed,  on  defective  proceedings,  where  the  action 
vas  replevin  brought  by  a  stranger  to  the  process:  C(xm  v.  Congden,  12 
Wend.  496;  Webber  v.  Oay  and  Eymman^  24  Id.  485.  The  doctrine,  with 
reqiect  to  actions  brou^t  against  the  officer  by  strangers  to  the  writ»  laid 
down  by  Baggies,  J.,  in  Sheldon  v.  Van  Buskirk,  2  N.  Y.  473;  and  by 
Dixon,  G.  J.,  in  Bogert  v.  Phelps,  14  Wis.  88,  is  that  while  the  officer  is  en- 
titled to  the  protection  of  his  process,  yet  in  order  to  put  himself  in  a  pnsi- 
tioa  to  attack  the  title  of  the  plainti£^  he  must  show  that  he  represents  a 
creditor  by  proving  the  judgment  in  case  of  an  execution,  or  the  debt  in  case  of 
an  attachment.  If  he  does  not  represent  a  creditor  of  the  defendant  in  the 
process,  it  is  no  concern  of  his  whether  the  person  claiming  the  goods  owns 
them  or  notb  If  he  does  represent  a  creditor,  then  it  can  not  matter  to  the 
penon  claiming  the  goods  whether  the  proceedings  were  entirely  regular  or 
not  If  the  goods  belong  to  the  debtor,  the  person  claiming  them  has  no- 
tiiing  to  do  with  the  matter.  If  they  belong  to  the  claimant,  the  officer 
could  not  lawfully  take  them,  whether  the  proceedings  were  regular  or  not. 
The  principle  is  thus  stated  by  Bugles,  J.,  in  Sheldon  v.  Van  Buskirh,  2 
N.  T.  473:  "  If  the  officer  is  sued  by  A.  for  taking  his  property  under  color 
of  an  execution  against  B,  the  qnestion  to  be  tried  is  whether  the  property, 
when  taken,  belonged  to  A.  or  to  B  If  it  belonged  to  A.,  the  execution,  with 
or  without  the  judgment^  is  no  protection,  for  it  does  not  command  the 
ofiBoer  to  take  A.'8  property.  Bat  if  A.  claims  title  to  the  property  by  vir- 
tue of  a  sale  from  B  to  him,  which  is  alleged  to  be  fraudulent  against  B.'s 
judgment  creditors^  then  it  becomes  necessary  for  the  officer  to  produce  the 
judgment  on  which  the  execution  issaed  against  B ;  but  this  is  for  the  par- 
pose  of  proving,  in  connection  with  other  testimony,  that  the  pretended  sale 
from  B  to  A.  was  frandulent  and  void,  and  that  the  property,  therefore,  still 
belongs  to  B,  and  not  to  A«  The  judgment,  in  such  case,  is  given  in  evi- 
dence, because  it  affeote  the  title  to  the  property  in  question,  and  not  be< 
caaee  it  is  for  any  other  purpose  necessary  to  protect  the  officer." 

An  elaborate  and  valuable  opinion  to  the  same  effect  was  delivered  by  Dixon, 
C.  J.,  in  Bogert  v.  Phelps,  14  Wis.  SS,  The  same  view  is  maintained  by 
tUDsr,  CL  J.,  in  Damon  v.  Bryant,  2  Pick.  411.     See.  also^  to  the  same  pur- 
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pose,  Parker  v.  Walrod,  16  Wend.  514.  The  cases  of  Quincy  y.  Hall,  11  Am. 
Dec.  198,  and  Glark  ▼.  Foxerq/l,  20  Id.  309,  it  may  be  remarked  incidentally, 
seem  to  favor  the  doctrine  that  an  officer  with  process  against  a  debtoir^s 
property  may  attack  a  prior  transfer  as  fraudulent,  without  pleading  the  facts 
showing  the  fraud,  although  there  may  be  nothing  in  the  record  to  show  that 
he  is  acting  for  a  creditor.  In  Orum  v.  Barney^  5  P.  C.  L.  J.  590,  quoted  at 
length  in  the  note  to  Clark  v.  Foxeroftf  20  Am.  Dec.  909,  it  is  held  that  where 
an  officer  has  taken  property  under  execution  from  the  possession  of  the  de- 
fendant, and  a  stranger,  claiming  as  vendee  of  the  defendant,  brings  aQ  action 
against  the  officer  after  the  latter  has  proved  the  judgment,  execution,  and 
levy,  the  plaintiff  must  show  title.  In  Babe  v.  Ccyntt  7  Rep.  72;  S.  C,  53 
Gal.  261,  it  is  held  that  where  property  is  taken  under  an  attachment  from 
the  defendant's  possession  the  officer  makes  a  sufficient  prima  faeU  Justifica- 
tion by  producing  the  attachment,  and  an  affidavit  amended  after  the  seicoxe, 
the  same  having  been  insufficient  before  the  seizure. 

OmcER*s  Co2n>ucT  is  EzEcnnvo  P&ocxss  hat  FomnsiT  P&oncnoK. — It 
is  well  settled  that  however  regular  and  perfect  the  process^  and  the  proceed- 
ings upon  which  it  is  based,  may  be,  it  affords  protection  only  to  the  extent 
that  its  mandate  is  obeyed.  It  will  not  justify  any  irregularity  committed 
by  the  officer  himself.  Hence,  if  under  a  warrant  against  one  by  a  particular 
name,  he  arrests  a  person  having  a  different  name,  although  the  peivAu  ar- 
rested was  the  person  intended,  he  is  liable  unless  the  party  was  known  as 
well  by  one  name  as  the  other:  SliadgeU  v.  Clipnon,  8  East,  328;  Colt  v./Jind- 
•on,  6T.  R.  234;  Price  v.  ffarwood,  3  Campb.  108;  Scandaver  v.  Wame,  2  Id. 
270;  Bac.  Abr.,  tit  Sheriff  (M);  Money  v.  Leach,  1  W.  BL  563;  S.  C,  3  Burr. 
1742;  Rex  v.  Sherif  of  Middlesex,  2  Chit.  357;  KeUy  v.  Lawrence,  3  Hurist. 
&  C.  1;  S.  C,  10  Jur.  N.  S.  636;  33  L.  J.  Exch.  197;  12  W.  R.  413;  10  L. 
T.  N.  S.  195;  Walley  v.  McConnell,  13  Q.  B.  (Ad.  &  El.  N.  S.)  1;  OriswoldY. 
Sedgwich,  1  Wend.  126.  So  where  the  person  arrested  represents  himself  to 
be  the  right  party  if  the  officer  detains  him  after  discovering  the  mistake: 
Dunston  v.  Paterson,  2  Com.  B.  (N.  S.)  495. 

And  however  regular  the  process  may  be,  it  will  not  justify  a  seizure  of 
the  property  of  the  wrong  person,  or  the  wrong  property  of  the  right  person: 
Freem.  on  Ex.,  sec.  272,  and  cases  cited;  as  where  the  officer  takes  the  goods  of 
A.  on  process  against  B. :  Sanderson  v.  Baker,  3  Wik.  309;  S.  0.,  2  W.  Bl.  832; 
AehooHh  v.  Rempe,  1  Doug.  40;  Watson  v.  Macqwre,  5  Com.  K  836;  Kaa 
PeU  V.  LiUl&r,  14  CaL  194;  Moore  v.  Murdoch,  26  Id.  524;  Boulware  v. 
Crtuidock,  30  Id.  190;  Wellman  v.  English,  38  Id.  583;  or  seizes  and  sella 
property  of  the  debtor  which  is  exempt  from  execution:  State  v.  Moore,  19 
Mo.  369;  Spencer  v.  Long,  39  Cal.  700.  For  further  citations  on  this  point 
see  Freem.  on  Ex.,  sees.  211  and  272.  A  distinction  is  to  be  taken,  however, 
between  a  seizure  of  the  property  of  one  person  upon  an  execution  or  at- 
tachment against  another,  and  a  seizure  under  a  writ  of  replevin  of  the  goods 
which  the  officer  is  specifically  commanded  to  take,  though  they  may  in  fact 
belong  to  a  stranger.  In  the  latter  case,  the  officer  does  what  he  is  com- 
manded to  do,  and  should  bo  protected;  in  the  former,  he  is  not  entitled  to 
protection  because  he  has  disobeyed  his  writ:  Watson  v.  Watson,  9  Conn.  140; 
Watkins  v.  Page,  2  Wis.  92;  Weinberg  v.  Conover,  4  Id.  83.  And  the  officer 
will  not  be  protected  if  he  mistakes  the  command  of  his  writ,  as  by  seizing 
the  bodies  of  members  of  a  corporation  on  an  execution  against  the  corpora- 
tion: Nichols  V.  Thomas,  4  Mass.  232. 

Abuse  of  his  process,  it  is  well  settled,  will  render  the  officer  a  trespasMr 
ab  initio,  and  will  deprive  him  of  the  protection  of  such  process:  see  the  note 
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to  BarreU  t.  WhUe^  14  Am.  Bee.  865,  for  a  fall  diaciudon  of  this  sabject. 
Thna,  the  officer  will  lose  the  protection  of  his  prooeas  by  breaking  doors  or 
window!  to  make  a  levy,  and  by  roogh  and  wanton  handling  of  the  defend- 
ant's goods:  Attack  ▼.  BramweU^  3  Best  &  S.  520;  Snydacker  ▼.  Broage,  51 
IIL  357;  AMdrea  ▼.  Thaicher,  24  Wis.  471;  by  a  wanton  removal  of  goods 
taken  under  a  distress  warrant:  Purringtan  ▼.  Loring,  7  Mass.  837;  by  re- 
maining cm  the  premises  an  unreasonable  time  after  lerying  tkjt./a,:  Play- 
fair  Y.  Mvugrove,  14  Mee.  k  W.  239;  Ash  ▼.  Dawnay,  8  Ezoh.  237;  8.  C, 
22  L.  J.  Ezch.  59;  by  selling  without  notice,  or  before  the  time  allowed  by 
kw,  or  in  a  manner  not  authorized:  Sawyer  ▼.  Wilton,  61  Me.  529;  KnlglU  v. 
Herrin^  48  Id.  533;  Row  v.  PhUbrick,  39  Id.  29;  WaUU  ▼.  Truesdell,  6  Pick. 
455;  Blate  v.  Joknson,  1  K.  H.  91;  by  proceeding  to  collect  a  tax  by  distress 
wtthoat  a  previoos  demand  as  required  by  law:  Alien  ▼.  SeoU,  13  IIL  80;  by 
knowingly  selling  more  than  is  necessary  to  pay  the  tax:  WUUamaon  ▼.  Dow, 
32  He.  559;  Sedtina  t.  Goodale,  61  Id.  400.  Butin  Cone  v.  Forrest,  126 Mass. 
97,  it  was  held  that  in  snch  case  the  officer  was  liable  only  for  the  excess; 
ind  tn  JeweU  v.  Swain,  57  N.  H.  506,  it  was  held  that  an  officer  selling  more 
than  enoogh  property  to  pay  the  tax,  wonld  not  be  liable  if  he  exercised  a 
rnasanshln  discretion.  So  an  officer  is  deprived  of  his  justification  under 
Iiroceas  by  nsing  it  to  extort  money:  HoUty  v.  Mix,  20  Am.  Dec.  702;  S.  C. 
3  Wend.  850.  For  other  illastrations  of  abuse  of  process,  see  the  note  to 
BvrrtU  T.  White,  14  Am.  l>ec.  365. 

An  officer  can  not  justify  a  detention  under  a  good  writ  where  an  invalid 
writ  waa  used  to  effect  the  arrest:  Hooper  v.  Lane,  6  H.  of  L.  Cas.  443;  Bar- 
ratt  V.  Price,  9  Bing.  566;  CoUUm  v.  Yewens,  10  Ad.  &  EL  570. 

The  right  of  an  officer  to  protectioi^  under  his  writ  may  be  lost  by  his  join- 
ing in  defense  with  one  who  can  not  justify  imder  the  writ:  PhUUpe  v.  Biron^ 
1  Ste.  509;  SmUh  v.  BouehUr,  2  Id.  993. 

PnoTJCtTioK  ExTKMDS  TO  AssiSTAKTS.—One  who  Is  Summoned  to  assist  an 
eflioer  in  executing  process  is  entitled  to  protection  equally  with  the  offioert 
Taynev.  Oreen,  10  Sm.  &  M.  (18  Miss.)  507;  KiUpatriek  v.  Froet,  2  Grant,  168; 
Jnuumge  v.  Carter,  20  Aol  Dec.  635;  Cooley  on  Torts,  463.  And  where  one 
ii  sammoned  to  assist  a  known  officer  he  will  be  protected  in  some  cases  al^ 
thoQgh  the  officer  may  be  liable;  as  where  the  wrong  person  is  arrested,  be- 
erase  tlie  aasiatant  must  go  by  the  command  of  the  officer  and  may  not  know 
who  ia  named  in  the  warrant:  McMahan  v.  Oreen,  84  Vt.  69. 


La  Fabge  t;.  Rioeebt. 

[6  WaHDHLli,  187.] 

bi  BsLfTXBT  09  PoKTABLB  Abticues,  whcu  the  place  is  not  designated  in 
the  contract  therefor,  must  be  made  at  the  residence  of  the  obligee;  pen* 
dscona  articles  must  be  delivered  at  such  reasonable  place  as  the  obligee 
may  appoint,  and  the  obligor  must  seek  him  and  request  him  to  name 
snch  idaoeu 

Whsi  ho  Placb  or  Pationt  is  Spboiized  nr  a  Note,  the  reddenoe  of  the 
creditor  is  the  place  of  payment*  unless  the  note  is  payable  on  demand  in 
articles  of  his  trade  by  a  merchant  or  manufactnrer,  or  in  farm  produce 
by  a  &rmer,  in  which  case  payment  must  be  demanded  at  the  shop,  storey 
or  farm  of  the  debtor. 
i«  Dno.  ToL.  zn— U 
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Pabol  Evidsncb  IB  iroT  Admzsszblb  to  Va&t  a  Writov  CoirTRACT.  either 
by  showing  that  its  expressed  terms*  or  its  legal  oonstmction  and  effect^ 
do  not  aocord  with  the  previous  agreement  of  the  parties. 

Pabol  Bvisbngb  ow  the  Plagi  whbbb  A&ticub  mat  be  Dblivkbid,  in 
panmance  of  a  written  oontract  in  which  no  place  of  delivery  is  named* 
is  inadmissible,  because  the  law  fixes  the  place  when  the  agreement  is 
silent 

8UBRT  IQB  DiLXVXBT  09  Pbopebtt  IS  NOT  A  Bazlsb.— When  a  landlord 
who  had  distrained  certsin  property,  and  then  agreed  to  take  oertsin  ar- 
ticles in  payment  of  the  rent  and  to  leave  them  in  possession  of  the  tenant 
on  his  procuring  a  person  who  would  become  bound  to  deliver  such  arti- 
cles at  a  day  named  or  pay  a  specified  sum,  and  such  surety  was  ao- 
oordingly  procured,  it  was  held  that  he  was  bound  absolutely  for  the 
performance  of  the  contract,  and  not  entitled  to  be  treated  as  a  naked 
bailee. 

Ebbob  from  the  Jefferson  common  pleas.  Plaintiff^  on  Sep- 
tember 27,  1827,  distrained  certain  property  of  his  tenant  for 
rent.  Subsequently  he  agreed  to  buy  sufiScient  property  of  the 
tenant  to  pay  the  amount  dae  for  rent.  The  property  was 
thereupon  sold  to  plaintiff  at  a  price  fixed  by  appraisers  selected 
by  the  parties,  and  it  was  next  agreed  that  the  property  so  sold 
might  remain  in  the  possession  of  the  tenant  if  he  would  pro- 
cure the  defendant  to  agree  to  deliver  it  or  pay  the  amount  on 
February  1, 1828.  To  this  the  defendant  assented^  and  signed 
the  following  memorandum:  "Received  of  J.  H.  MoNitt,  for 
John  La  Farge,  one  pair  of  bulls,  twelve  dollars;  one  ditto 
steerSy  eight  dollars;  one  heifer,  three  dollars  and  fifty  cents; 
eleven  sheep,  eleven  dollars;  one  mow  wheat,  fifteen  dollars; 
one  ditto  lye,  eleven  dollars  and  ten  cents;  one  ditto  oats,  six 
dollars  and  forty  cents;  one  ditto  hay,  nine  dollars  and  sixty* 
three  cents;  all  of  which  I  promise  to  deliver  to  said  John  La 
Farge  on  or  before  the  first  day  of  February  next,  or  pay  said 
La  Farge  the  sum  of  seventy-six  dollars  and  sixty-three  cents." 
Plaintiff  sought  to  recover  on  this  instrument. 

The  defendant  proved  that  at,  or  just  before,  or  after,  the 
giving  of  this  instrument,  it  was  agreed  that  if  the  defendant 
wished  to  deliver  the  property  prior  to  the  first  of  Februaiy, 
the  plaintiff,  on  being  notified,  would  attend  at  the  residence  of 
his  tenant  to  receive  the  property;  and  that  on  February  1,  the 
defendant,  at  the  residence  of  said  tenant,  tendered  the  prop- 
erty specified  in  the  instrument  to  plaintiff,  who  was  then  ab- 
sent; that  all  the  property  was  then  and  there  present,  except 
two  sheep,  one  of  which  had  been  lost  and  the  other  had  died, 
and  excepting  one  third  of  the  oats,  four  or  five  bushels  of 
wheat,  and  five  or  six  hundred  weight  of  hay.    All  the  evidence. 
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except  the  mere  making  of  the  instrument^  was  admitted  ag&iz^t 
the  objection  of  the  plaintiff.  The  jury,  under  instnictions  of 
the  court,  which  were  excepted  to  by  plaintiff,  returned  a  ver- 
dict  for  defendant.    Plaintiff  sued  out  a  writ  of  error. 

C,  P.  Erldand,  for  plaintiff  in  error.  No  place  having  been 
designated  in  the  contract  for  the  delivery  of  the  property,  it 
was  the  duty  of  the  obligor  to  seek  the  obligee  and  request  him 
to  appoint  a  place,  and  then  to  tender  or  deliver  the  articles  at 
tbe  place  appointed.  Evidence  to  show  that  at,  or  just  before, 
the  making  of  the  contract  a  place  of  delivery  was  agreed  upon, 
was  inadmissible  because  its  only  object  was  to  vary  the  legal 
effect  of  the  instrument. 

8,  Stevens^  for  defendant  in  error.  The  evidence  was  admis- 
riUe  to  show  the  nature  of  the  agreement:  1  Wend.  191.  The 
defendant  was  a  naked  bailee,  and  is  therefore  liable  only  for 
gross  neglect,  and  not  answerable  for  the  tortious  acts  of  others: 
7  Cow.  278;  Bacon's  Abr.,  tit.  Assumpsit,  G;  Pow.  on  Con. 
248,  9;  2  Ld.  Baym.  912,  915;  2  Esp.  N.  P.  245;  Wheat.  Sel. 
804,  n.  7;  1  Esp.  N.  P.  B.  217;  Gowp.  139,  n;  2  Ck>m.  on  Con. 
888,  9;  Com.  Dig.,  tit.  Action  on  the  Oase  for  Misfeasance,  A. 
4;  Jones  on  Bailm.  5, 11,  12, 17,  139, 140. 

By  Court,  Suthkbland,  J.  The  court  below  erred  in  admit- 
ting that  parol  evidence  which  was  given  of  an  agreement  be- 
tween the  parties,  made  at  or  before  the  execution  of  the  written 
eontrsct  between  them,  as  to  the  place  at  which  the  articles 
mentioned  in  the  receipt  of  the  defendant  were  to  be  delivered 
by  him. 

If  the  articles  to  be  delivered  by  the  defendant  are  to  De  con- 
sidered  of  a  portable  kind,  then,  by  the  established  legal  con- 
struction of  such  a  contract,  he  was  bound  to  deliver  them  at 
the  residence  of  the  plaintiff.  If  they  are  ponderous  articles, 
then  the  plaintiff  had  a  right  to  appoint  the  place  of  delivery, 
and  xi  was  the  business  of  the  defendant  to  seek  him  before  the 
day,  and  ascertain  the  place.  This  is  the  rule  laid  down  by 
Lord  Coke:  Co.  Litt  210,  b.  He  says:  /'  If  the  condition  of  a 
bond  be  to  deliver  twenty  quarters  of  wheat,  or  twenty  loads  of 
timber,  the  obligor  is  not  bound  to  carry  the  same  about  and 
seek  the  obligee;  but  the  obligor  must  go  before  the  day  to  the 
obligee  to  know  where  he  will  appoint  to  receive  it,  and  there  it 
must  be  delivered:''  Cro.  Eliz.  48.  This  rule  has  been  repeat- 
edly recognized  in  this  court.  It  was  expressly  admitted  to  be 
the  rule  in  Slingerland  v.  Morse,  8  Johns.  872<  in  Barnes  v.  Ora- 
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ham,  4  Cow.  452  [15  Am.  Deo.  394];  in  Lobdell  v,  Utipkins,  5  Id. 
516;  and  in  the  very  recent  cases  of  Lush  y.  Druse,  and  Chad'- 
win  V.  Holbrook,  4  Wend.  813,  377. 

Mr.  Chipman,  in  bis  treatise  on  contracts,  pages  25  to  29, 
considers  this  the  established  rule.  He  says:  ''  If  a  note  of 
hand  be  given  for  cattle,  grain,  or  other  portable  articles,  and 
no  place  of  payment  be  designated  in  the  note,  the  creditor's 
residence  is  the  place  of  payment."  This  rule  has  its  qualifica- 
tions; as  where  a  note  is  payable  on  demand  in  the  articles  cil 
his  trade,  by  a  merchant  or  manufacturer,  the  store  of  the  mer- 
chant or  the  shop  of  the  tradesman  is  the  place  where  payment 
must  be  demanded,  and  delivery  may  be  made;  and  a  note  pay- 
able in  farm  produce  on  demand,  should  be  demanded  and  is 
payable  at  the  farm  of  the  debtor:  4  Wend.  379;  5  Cow.  516;  2 
Kent's  Com.  400;  and  the  doctrine  is  also  subject  to  another 
qualification,  that  the  creditor  can  not  appoint  an  unreasonable 
place,  and  one  so  remote  from  the  debtor  that  the  expense  of 
transportation  might  exceed  the  price  of  the  articles. 

The  written  contract  of  the  parties,  therefore,  according  to 
the  established  rules  of  construction,  having  settled  their 
rights  and  duties  as  to  the  place  at  which  these  articles  were  to 
be  delivered,  it  was  improper  to  admit  parol  evidence  of  their 
declarations  before  or  at  the  time  of  the  giving  of  the  receix:>t, 
to  show  that  a  different  place  had  been  agreed  upon.  The 
written  contract  was  the  only  legal  evidence  of  the  intentions 
of  the  parties  up  to  the  time  it  was  executed.  All  previous  ar- 
rangements were  merged  in  that.  A  written  contract  can  not 
be  varied  by  parol;  and  where  the  legal  construction  and  effect 
of  an  instrument  are  well  settled,  it  is  varying  the  instrument 
to  show  that  the  parties  intended  something  else,  as  much  as  it 
would  be  to  prove  that  the  terms  used  were  not  in  accordance 
with  the  previous  agreement.  It  follows  also,  from  the  foregoing 
observations,  if  they  are  coxrect,  that  the  defendant  below  was 
not  discharged  by  the  tender  or  deliveiy  of  the  articles  at. the 
farm  of  Carpenter;  that  was  not  the  residence  of  the  plaintiff, 
nor  was  it  a  place  appointed  by  him  for  the  delivery. 

The  defendant  in  this  case  was  in  no  sense  a  naked  bailee. 
The  property  which  he  received  belonged  to  the  plaintiff,  and 
his  undertaking  was  absolute,  either  to  deliver  it  on  a  specified 
day  or  pay  a  specified  sum.  There  was  a  su£Scient  consideration 
for  the  promise.  Where  a  person,  in  the  character  of  bailee 
merely,  undertakes  to  deliver  goods  or  chattels  on  demand,  he 
has  a  right  to  deliver  them  and  discharge  himself  from  the 
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oUigaiion,  wherever  and  whenever  the  demand  is  made,  either 
at  the  phice  where  tbe  property  is,  or  at  his  dwelling-house  or 
place  of  business:  2  Kent  Com.  400;  1  Conn.  255;  5  Id.  76;  16 
Mass.  453.  The  case  of  Slingerland  v.  Morse^  8  Johns.  474,  is 
considered  by  Chancellor  Kent,  2  Kent  Com.  400,  as  falling 
within  this  class  of  cases.  It  was  also  characterized  by  many 
circiunstances  which  distinguish  it  from  the  case  at  bar. 

The  decision  of  these  points  disposes  of  the  whole  case  with- 
out noticing  the  other  particulars  in  which  the  decisions  of  the 
court  below  are  complained  of. 

The  judgment  must  be  reversed,  and  a  venire  de  novo  awarded. 

Cbxdrqb's  Riobt  to  Appouit  Plage  ov  DELZVsaT.— Where,  in  a  con- 
tract  for  the  delivery  of  speoifio  articles,  no  plaoe  of  delivery  is  specified, 
the  creditor  has  a  right  to  appoint  such  plaoe;  Aldrieh  v.  Jlbee,  10  Ani.  Deo. 
45u  In  Hiks  v.  Culver,  8  Barb.  209,  Parker,  J.,  cites  the  foregoing  decision 
as  anthority  for  the  principle  that  where  a  contract  specifies  no  plane  for  the 
delirery  of  portable  articles,  the  law  fixes  the  place,  and  evidence  of  con- 
temporaaeons  parol  stipolatioos,  varying  the  oontraot  in  this  respect,  are  in- 
ailinissiMe 

As  TO  TRB  Tm  AKD  Plaob  oj  Tsztdsb  or  Spioiiio  Chattsus,  generally, 
to  satisfy  a  contract,  see  the  note  to  Baiea  v.  Bates,  12  Am.  Dec,  573,  where 
this  subject  is  discussed  at  length.  The  nature  and  effect  of  such  a  tender, 
when  properly  nuMle,  are  considered  in  the  note  to  Barney  v.  Bliss,  12  Am. 
Dee.  700L  The  principal  case  is  cited  as  an  anthority  upon  the  point  as  to 
what  is  a  sufficient  tender  under  such  a  oontract^  in  Dunstan  y.  McAndrew, 
10  Boa.  135,  and  Mowre  v.  Hudson  River  R,  R.  Co.,  12  Barb.  158. 

Placb  09  PATMSifT  ow  NoTX.— Where  a  note  is  silent  as  to  the  plaoe  of 
payment^  it  is  held  in  Stoker  v.  Cogswell,  25  How.  Pr.  274,  on  the  authority 
of  La  Farge  v.  Riekert,  Goodwin  v.  HoUn-ook,  4  Wend.  377,  and  Sinith  v. 
SmUk^  2  Hill,  351,  to  be  the  duty  of  the  obUgor  to  seek  the  obligee,  and  pay 
or  tender  perf oimance  to  him  at  his  domicile. 

Pabol  BvmxsrcB  to  Vabt  ob  Explain  Wbittxit  Gomtbact.— The  cases 
on  this  point  in  the  American  Decisions  are  collected  in  the  note  to  Ray^ 
momi  V.  Roberts,  16  Am.  Dea  608.  The  authority  of  La  Farge  v.  Riekert 
in  fiamr  of  the  general  doctrine  that  where  a  written  contract  is  made,  all 
pnrvioos  and  contemporaneous  parol  stipulations  and  negotiations  are  pre- 
snned  to  be  merged  therein,  and  that  its  legal  effect^  as  well  as  its  language, 
can  not  be  varied  by  parol,  is  recognised  in  Davis  v.  Talcott,  14  Barb.  621; 
MeCotter  v.  Hooker,  8  N.  T.  505,  per  WiUard,  J.,  dissenting,  and  Barry  v. 
12  Id.  4M.  J9er  Denio,  J. 
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[6  WUTDBLIi,  SSI.] 

Tte  Acn  cyv  Officebs  db  Facto  are  valid  when  they  concern  the  public  or 

the  rights  of  third  persons. 
A  Mxrb  MnnsTBBiAL  Ovficeb  has  no  Right  to  Question  thjs  Authobitt 

of  a  commissioner  or  judge,  and  to  determine  that  he  has  uo  title  to  his 

office,  and  therefore  no  power  to  act 
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A- Constable  is  Jubtutiju)  vx  Exscnroro  Process  regular  on  its  face,  though 
it  be  shown  that  he  who  issned  it  was  bat  an  officer  defado. 

To  CoNOTrruTB  One  an  Ovficeb  db  Facto,  there  most  be  the  color  of  election 
or  appointment,  or  an  ezerciBe  of  the  office,  and  an  acquiescence  therein 
by  the  public,  sufficient  to  create  a  strong  presumption  of,  at  leasts  a 
colorable  election  or  appointment. 

Ebbob  from  the  Orleans  common  pleas.  Smith  haying 
brought  an  action  of  trespass  de  bonis  aeportaUa  against  Wiloox, 
the  latter  sought  to  justify  as  constable  under  an  ezecution 
regular  on  its  face,  issued  by  Justus  IngersoU  as  justice  of  the 
peace  of  the  town  of  Shelby  in  the  county  of  Orleans.  In* 
gersoU  had  acted  as  a  justice  in  the  town  for  some  three  yeara 
preceding  the  trial  of  this  cause,  and  for  over  two  years  prior  to 
the  issuing  of  the  execution.  Shelby,  which,  prior  to  April, 
1825,  had  been  a  part  of  Genesee  county,  was  with  seToral  other 
towns,  in  the  last  named  month,  erected  into  the  county  of 
Orleans.  IngersoU,  who  before  the  formation  of  the  new 
county  had  been  a  justice  of  the  peace,  continued  to  act  as  such 
until  after  December  1, 1826.  The  plaintiff  sought  to  establish 
that  Ingersoll's  acts  after  the  creation  of  the  new  couniy  were 
without  authority.  Against  the  objection  and  exception  of  de- 
fendant, evidence  was  received  to  show  that  Ingersoll's  name 
did  not  appear  among  those  of  the  justices  appointed  for  the 
town  of  Shelby,  by  the  judges  and  supervisors  of  Orleans 
county.  Defendant  then  offered  in  evidence  a  certificate  of  the 
county  clerk  of  Genesee,  showing  that  IngersoU  had  been  sworn 
in  as  a  justice  in  that  county.  The  court  rejected  this  evidence 
and  charged  the  jury  that  evidence  that  IngersoU  was  a  justice 
of  the  peace,  was  prima  fade  only;  that  inasmuch  as  it  had  been 
proved  that  he  had  never  been  appointed  a  justice  of  Orleans 
county,  he  was  not  a  legal  justice  of  such  county,  and  his  process 
could  not  protect  the  constable.  Defendant  excepted.  The 
jury  found  for  plaintiff,  and  judgment  was  entered  accordingly. 

Greene  0,  Bronson,  atiamey-general,  for  the  plaintiff  in  error. 
IngersoU  was  a  justice  de  facto,  and  the  process,  being  regular 
on  its  face,  justified  the  constable:  7  Johns.  549.  If  IngersoU 
was  a  justice  of  Shelby  before  that  town  was  separated  from 
Genesee  county,  such  dismemberment  did  not  affect  his  ap- 
pointment, and  he  remained  an  officer  de  jure,  until  the  expira- 
tion of  his  term:  6  Cow.  642;  9  Id.  640.  Actsof  of&QeTsdefacio 
are  valid  as  to  third  persons:  Fowler  v.  Bd>ee^  9  Mass.  231  [6 
Am.  Dec.  62]. 

C,  P.  Kirkland,  for  defendant  in  error,  cited  3  Gampb.  432. 
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Bj  Court,  SuTHEBi«ABD,  J.  The  principle  is  well  settled,  that 
the  acts  of  oflScers  de/ado  are  as  valid  and  effectual,  when  they 
concern  the  public  or  the  rights  of  third  persons,  as  though 
they  were  officers  dejure.  The  affairs  of  society  could  not  be 
carried  on  upon  any  other  principle. 

In  the  People  t.  CoUina,  7  Johns.  649,  the  town  clerk  of  Turin 
refused  to  record  the  survey  of  a  road,  because  one  of  the  com- 
missionerB,  who  signed  the  surrey,  had  not  taken  the  oath  of 
office  and  filed  it  with  the  clerk,  as  was  required  by  law.  The 
court  held  that  the  clerk,  a  mere  ministerial  officer,  had  no  right 
to  inquire  into  the  authority  of  the  commissioners  and  to 
adjudge  their  acts  to  be  void;  that,  acting  as  commissioners 
under  color  of  an  election,  their  acts  were  valid,  and  their  title 
could  not  be  inquired  into  collateraUy.  In  McInMry  v.  7bn- 
ner,  9  Johns.  126,  upon  certiorari,  it  was  contended  that  the 
judgment  was  void,  on  the  ground  that  the  justice  who  ren- 
dered it  was  a  minister  of  the  gospel,  and  incapacitated  by  the 
constitution  from  holding  any  office.  The  court  held  that  the 
title  of  the  magistrate  could  not  be  drawn  in  question  in  this 
manner;  that  they  were  to  intend  that  he  acted  under  a 
regular  commission,  and  being  an  officer  defacio,  his  acts  in 
relation  to  the  public  and  third' persons  were  valid:  Vide  also 
PoUer  V.  LuOier,  3  Johns.  486;'  Reed  v.  OiUet,  12  Id.  296;  4  T. 
B.  366;  16  Yin.  114;  2  Oampb.  131. 

In  Fowler  v.  B<^e  and  another,  9  Mass.  231  [6  Am.  Dec.  62], 
the  defendant  pleaded  in  abatement  that  the  sheriff,  whose 
deputy  served  the  writ,  was  not  sheriff  dejure,  he  having  been 
appointed  and  commissioned  some  months  before  the  law  erect- 
ing the  county  for  which  he  was  appointed,  by  its  own  terms, 
went  into  operation.  The  plea  was  overruled  on  the  ground 
that,  being  sheriff  de  facto,  his  acts,  and  those  of  his  deputies, 
were  valid  as  to  third  persons,  and  that  his  title  to  the  office 
could  not  be  collaterally  tried.  An  information  was  subse- 
quently filed  against  the  officers  of  this  county  by  the  solicitor- 
general,  and  their  appointments  were  decided  by  the  court  to 
have  been  made  without  constitutional  and  legal  authority:  10 
Mass.  290. 

It  will  be  observed  that  these  cases  do  not  go  upon  the 
ground  that  the  claim  by  an  individual  to  be  a  public  officer, 
and  his  acting  as  such,  is  merely  prima  facie  evidence  that  he 
is  an  officer  de  jure;  but  the  principle  they  establish  is  this: 
That  an  individual  coming  into  office  by  color  of  an  election  or 

1.  3  Johns.  481. 
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appointment,  is  an  o£Seer  de facto,  and  his  acts  in  relation  to 
the  publio  or  third  persons  are  valid  until  he  is  removed, 
although  it  be  conceded  that  his  election  or  appointment  was 
illegal.  His  title  shall  not  be  inquired  into.  The  mere  claim 
to  be  a  public  officer,  and  the  performance  of  a  single  or  eveii 
a  number  of  acts  in  that  character,  would  not,  perhaps,  con- 
stitute an  individual  an  officer  de  facto.  There  must  be  some 
color  of  an  election  or  appointment,  or  an  exercise  of  the  office, 
and  an  acqaiescence  on  the  port  of  the  public  for  a  length  of 
time  which  would  afford  a  strong  presamption  of  at  least  a  col- 
orable election  or  appointment 

Independently  of  the  certificate  of  the  clerk  of  the  county 
of  Genesee  (which,  I  think,  was  properly  excluded  by  the  court 
below),  there  is  no  direct  evidence  that  Justus  logersoU  came 
into  office  under  color  of  an  election;  but  it  is  shown  that  he 
was  an  acting  justice  of  the  town  of  Shelby,  in  the  county  of 
Genesee,  for  at  least  two  years  before  the  county  of  Orleans 
was  erected,  in  April,  1825;  and  that  he  continued  to  act  as 
such  justice  in  the  same  town,  after  it  became  a  part  of  Orleans 
county,  down  to  December,  1826.  This  evidence  warrants  the 
presumption  that  he  was  elected  a  justice  while  his  town  was  a 
part  of  the  county  of  Genesee,  and  that  he  continued  to  act  by 
virtue  of  that  authority  in  the  county  of  Orleans;  and  it  has 
been  judicially  determined  that  the  transfer  of  a  town  from  one 
county  to  another  does  not  terminate  or  affect  the  offices  or 
powers  of  its  magistrates:  6  Cow.  642;  9  Id.  640.  The  proof 
on  the  part  of  the  plaintiff,  therefore,  that  IngersoU  had  never 
been  appointed  a  justice  of  the  county  of  Orleans  since  its  oi^gan- 
ization,  did  not,  when  taken  in  connection  with  the  other  evi- 
dence in  the  case,  impeach  his  title  to  the  office,  or  rebut  the 
prima  facie  evidence,  if  it  is  to  be  considered  but  prima  facie, 
which  had  been  given  by  the  defendant. 

The  case  of  Bex  v.  Verelst,  3  Campb.  432,  depends  upon  a 
different  principle.  That  was  an  indictment  against  the  de- 
fendant for  perjury,  alleged  to  have  been  committed  in  an  oath 
taken  before  Samuel  Parsons,  surrogate'  of  the  bishop  of 
London.  The  indictment  averred  that  the  said  Samuel  Par- 
sons had  competent  authority  to  administer  the  oath.  It  was 
held  by  Lord  EUenborough,  that  his  having  acted  as  surrogate 
was  prima  facie  evidence  that  he  was  duly  appointed,  and  had 
competent  authority  to  administer  the  oath,  on  the  general  pre- 
sumption of  law  that  a  person  acting  in  a  public  capacity  is 
duly  authorized  to  do  so;  but  he  held  that  the  presumption 
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might  be  rebotted  by  showing  that  in  fact  he  had  never  been 
le^dlj  appointed,  and  that  sach  proof  would  negative  the  alle- 
gation that  he  had  competent  authoritj  to  administer  the  oath. 
Here  the  aet  of  the  officer  was  made  the  foandation  of  an 
affirmative  criminal  proceeding,  instead  of  being  used  as  a  de* 
fenae  or  protection;  and  it  may  well  be  that  his  strict  legal  title 
to  his  office,  under  such  circumstances,  may  be  inquired  into:  1 
Hawk.  P.  C,  c.  69,  sec.  4;  but  if  an  officer  had  been  prose- 
cuted as  a  trespasser  for  an  act  done  under  a  precept  or  warrant 
issued  by  the  surrogate,  I  apprehend  an  inquiry  into  the  title  of 
the  sonogate  to  his  office,  after  an  unquestioned  exercise  of  its 
powers  for  twenty  years,  would  not  have  been  permitted. 
The  court  below  therefore  erred,  and  the  judgment  must  be 


OmcBBS  DX  Facto.— As  to  who  are  offioera  de  facto,  see  the  note  to  HU- 
4nth  ▼.  MelnUret  19  Am.  Bea  63,  where  the  sabjeot  ib  disoossed  at  length. 
With  respect  to  the  validity  of  the  official  acts  of  sach  officers,  see  WUaon  ▼. 
Kmg^  14  Am.  Deo.  84.  The  authority  of  the  principal  case  npon  the  qnes- 
tion  as  to  what  is  necessary  to  constitute  an  officer  de  facto,  and  as  to  the 
Talidity  of  his  acts  where  the  public  or  third  persons  are  concerned,  is  fully 
leoogniaed  in  Ring  v.  Grata,  7  Wend.  344;  People  y.  St^vetu,  6  Hill,  630,  per 
Bronson,  J.,  citing  many  other  cases  upon  the  same  point:  Matter  qf  Wakker, 
3  Barb.  170;  People  ▼.  Cook,  14  Id.  287,  per  Mason,  P.  J. ;  S.  0.,  Id.  317, 
per  Gray,  J.;  PeopU  ▼.  Tieman,  30  Id.  196;  8.  C,  8  Abb.  Pr.  362;  Golton  v. 
Seardsieif,  38  Id.  35,  per  James,  P.  J.;  Morrie  ▼.  People,  3  Denio,  397,  per 
Lott,  senator;  People  v.  Brtnnan,  30  How.  Pr.  420;  Conover  ▼.  Devlin,  15 
Id.  477;  People  y.  Peahody,  6  Abb.  Pr.  234;  People  v.  Cook,  8  K.  T.  89; 
Read  ▼.  OUiy  i^B^alo,  3  Keyes,  449. 

Paoiacnov  or  OmcBB  bt  his  Pbooess.— This  subject,  in  its  various  bear- 
ingi,  is  examined  in  the  note  to  Bana/cool  ▼.  BoughUnn,  ante,  181.  The  principal 
case  is  sited  on  this  point  in  Coon  ▼.  Congden,  12  Wend.  409,  and  Earl  ▼. 
ai«l»,  16  Id.  566. 


BvEBTSON  V.  Sutton. 

[S  WSWDlTiTi,  281.] 

Tkb  CovmrnoNAL  Bslatzon  of  LAin>LOBD  aitd  Tenant  is  essential  to  the 
maintenance  of  summary  proceedings  under  the  statute  against  tenants 
who  hold  over;  it  is  not  sufficient  that  defendant  became  a  tenant  by  op- 
ecstion  of  law. 

A  Jvsncx  WHO  lasvBS  a  Wab&ant  without  JuBisDionoN  to  dispossess  a 
person,  under  this  statute,  is  a  trespasser. 

On  WHO  HAS  Illegally  acquibed  PoesBssiON  may  maintain  trespass  against 
any  person  who  unlawfully  disturbs  his  possession. 

An  OrncBE  must  Show  Apvibmatitelt  the  Facts  oiviNa  Him  Jurisdio- 
noH;  his  minutes  will  not  be  received  as  evidence  in  justification. 
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AonoH  of  trespasBy  tried  afc  the  Tompkins  circuit  in  Janoaxy, 
1829.  Horace  Jerome,  the  owner  of  certain  premises,  on  which 
phuntiff  held  three  mortgages,  agreed,  on  July  13,  1826,  to  de- 
liver them  to  plaintiff  within  forty^five  days.  On  September  20, 
1826,  on  an  affidavit  filed  on  behalf  of  plaintiff,  setting  forth  this 
agreement,  and  that,  although  the  forty*five  days  had  elapsed, 
Jerome  had  not  surrendered  possession,  the  plaintiff  obtained  a 
summons  from  a  judge  of  Tompkins  county,  under  the  landlord 
and  tenant  act  of  1820,  for  Jerome  to  show  cause  why  plaintiff 
should  not  be  put  in  possession.  Jerome  was  summoned  and 
thereafter  appeared,  and  demanded  and  had  a  trial  by  juiy,  re- 
sulting in  a  verdict  and  judgment  against  him,  under  which  a 
warrant  issued  for  his  dispossession,  and  directing  that  plaintiff 
be  put  in  possession.  On  October  20, 1826,  the  sheriff  executed 
this  warrant  by  delivering  possession  to  plaintiff,  who  placed 
Uie  property  in  charge  of  one  Terry,  a  miller. 

Afterwards  Jerome  called  upon  the  defendant,  Sutton,  an* 
other  judge  of  Tompkins  county,  and  on  October  23, 1826,  ob- 
tained a  summons  against  Terry,  to  show  cause  why  possession 
should  not  be  given  to  Jerome.  Terry,  though  he  had  but  an 
Lour  and  a  half  s  notice,  proceeded  to  the  office  of  the  defend- 
ant, seven  miles  distant,  where  he  found  Jerome,  who  contrived 
to  procure  his  momentary  absence  from  the  office,  and  during 
such  absence  to  have  the  cause  called  for  trial  and  judgment 
rendered  for  Jerome.  On  this  judgment  a  warrant  issued  to  re- 
move Terry  and  put  Jerome  in  possession.  The  warrant  was 
executed;  Terry  acknowledged  Jerome  as  his  landlord,  agreed 
to  pay  him  rent,  and  continued  miller.  The  summons  issued 
by  defendant  was  based  upon  an  affidavit  made  by  Jerome.  It 
was  drawn  by  an  attorney  who  testified  that  he  drew  it  accord- 
ing to  Jerome's  dictation;  that  it  was  intended  as  a  proceeding 
under  the  landlord  and  tenant  act;  that  he,  the  attorney,  con- 
sidered it  defective  at  the  time,  but  in  what  respect  he  did  not 
remember.  A  copy  of  the  affidavit  was  produced  in  court,  but 
neither  party  offered  it  in  evidence.  After  showing  the  forgo- 
ing facts,  and  proving  the  rent  of  the  mill  to  be  worth  one  hun- 
dred dollars  per  month,  plaintiff  rested. 

Defendant  asked  for  a  nonsuit,  because,  1.  The  defendant^ 
having  acted  judicially,  was  not  liable  in  trespass.  2.  The  de- 
fendant being  a  judge,  having  jurisdiction  over  the  subject-mai- 
ter,  his  acts  must  be  presumed  regular,  until  the  contrary  ia 
shown.  8.  The  affidavit  being  proved  to  have  been  made  lui* 
der  the  landlord  and  tenant  act,  this  coart  was  bound  to  pva- 
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some  its  oonformity  to  such  act,  and  its  sufficienoy  to  give  de- 
fendant jaxisdiction.  Motion  for  nonsuit  denied.  Defendant 
then  offered  in  evidence  his  minutes  as  judge,  to  show  the 
reg^ularity  of  his  proceedings  under  the  kndlord  and  tenant  act. 
Tliese  minutes  did  not  contain  any  copies  of  the  proceedings, 
and,  on  the  objection  of  pLuntiff,  were  rejected  as  evidence. 
I>ef  endant  next  proved  the  loss  of  the  affidavit  made  by  Jerome. 
Tbe  judge  instructed  the  jury  that  though  by  the  proceedings, 
through  which  phdntiff  obtained  possession,  he  acquired  no 
right,  still,  for  the  purpose  of  maintaining  this  action,  he  was 
in  possession,  and  it  was  incumbent  on  the  defendant  to  show 
that  the  affidavit  of  Jerome  was  sufficient  to  give  him  jurisdic- 
tion, and  having  failed  to  make  such  showing,  the  defendant 
must  be  regarded  as  a  trespasser.  The  jury  found  for  plaintiff, 
with  two  hundred  dollars  damages.  Defendant  moved  to  set 
the  Terdict  aside. 

J.  A.  Cottier,  for  defendant. 

J.  OaHey,  for  plaintiff. 

By  Court,  Savaob,  0.  J.    The  statute  under  which  these  pro- 
ceedings were  had  provides  that  where  any  tenant  or  lessee  at 
vriU  or  at  sufferance,  or  for  part  of  a  year,  or  one  or  moro 
years,  or  from  year  to  year,  shall  hold  over  after  the  expiration 
of  hia  term,  it  shall  be  lawful  for  the  landlord  or  lessor  to  make 
oath  in  writing  of  such  holding  over  without  permission;  and 
thereupon  to  apply  to  a  judge,  who  shall  issue  a  summons,  and 
take  other  proceedings  pointed  out  in  the  statute,  ending  in  a 
warrant  to  deliver  possession  to  the  landlord  or  lessor.    This 
statute  is  applicable  between  landlord  and  tenant  only.    No 
such  relation  existed  between  the  plaintiff  and  Jerome,  nor  be- 
tween Jerome  and  Terry.    The  whole  proceedings,  therefore, 
from  beginning  to  end,  have  been  without  jurisdiction,  and  void. 
The  contract  between  the  plaintiff  and  Jerome  was  set  out  in 
the  affidavit  upon  which  the  proceedings  were  had,  putting  the 
plaintiff  in  possession.     It  is  a  mere   executory  contract  by 
which  Jerome  is  considered  the  owner  of  the  property,  and  he 
agrees  to  give  possession  at  a  certain  day,  and  the  use  of  the 
property  he  agrees  shall  be  equivalent  to  the  interest  accumu- 
lating on  the  debt  he  owed  the  plaintiff.    Now,  so  far  as  any 
analogy  exists  between  this  agreement  and  a  lease,  it  goes  to 
ahow  that  the  plaintiff  was  to  set  off  the  use  of  the  property  (or 
the  rent)  against  the  interest  of  his  mortgages.    Jerome,  in 
tbis  transaction,  is  most  like  a  landlord,  and  the  plaintiff  the 


-220  Eyebtson  v.  Sutton.  [New  York, 

tenant;  bat,  in  tmth,  there  is  no  pretense  for  anything  like  a 
tenancy.  The  judge  might  as  well  have  undertaken  to  enforce 
■any  agreement  ifor  the  purchase  and  sale  of  real  estate.  It  is 
true,  indeed,  that  for  some  purposes  the  mortgagor  is  consid- 
ered the  tenant  to  the  mortgagee,  and  the  yendor  of  L&nd  who 
-continues  in  possession  after  the  sale,  under  an  agreement  to 
deliver  possession  on  a  certain  day,  is  tenant  to  the  purchaser: 
4  Johns.  150.  So,  also,  the  same  relation  exists  in  other 
iHises:  7  Cow.  323,  326;  but  the  statute  of  1820  was  clearly 
designed  to  afford  a  speedy  remedy  where  the  conventional  re- 
lation of  landlord  and  tenant  existed,  and  not  where  that  rela- 
tion is  created  by  operation  of  law.  The  legislature  never  in- 
tended that  the  mortgagee  should  have  a  right  to  proceed  under 
this  statute  to  obtain  x>osse88ion  of  the  mortgaged  premises  after 
forfeiture. 

If  I  am  correct  in  this  construction  of  the  statute,  then,  as 
before  observed,  the  proceedings  on  the  part  of  the  plaintiff, 
whereby  he  obtained  possession,  were  coram  non  judice  and 
void;  but  the  plaintiff  was  in  possession  by  color  of  law,  and 
he  was  mortgagee  in  possession.  As  between  mortgagor  and 
mortgagee,  the  former  is  considered  the  owner:  11  Johns.  534, 
and  may  maintain  trespass  for  cutting  timber,  and,  of  course, 
for  any  entry  without  leave,  until  the  possession  shall  be  recov- 
ered in  an  action  of  ejectment.  Although,  therefore,  the  plaintiff 
was  in  possession  under  color  of  legal  proceedings,  yet  the 
judge,  under  whose  warrant  he  obtained  possession,  having  no 
jurisdiction,  the  plaintiff's  entry  was  unlawful  and  conferred  no 
greater  rights  than  if  he  had  taken  possession  without  the 
judge's  warrant;  and  in  such  case,  independently  of  the  contract 
of  July,  1826,  trespass  might  have  been  sustained  against  him 
by  Jerome. 

According  to  the  cases  of  HyaU  v.  Wood,  4  Johns.  150  [4  Am. 
Dec.  258];  and  Runyan  v.  Meraereau,  11  Johns.  535  [6  Am« 
Dec.  393],  Jerome,  the  mortgagor,  being  the  owner,  might  have 
taken  possession  forcibly;  and  though  he  might  have  been  pun- 
ishable for  a  breach  of  the  peace  on  behalf  of  the  public,  yet 
no  civil  action  could  have  been  sustained;  for  **  it  would,"  in 
the  language  of  Spencer,  J.,  4  Johns.  168,  ''  be  an  absurdity 
to  say  that  he  must  also  bo  responsible  in  damages  as  for  an 
injury  to  the  person  who  has  no  right,  but  is  himself  a  wrong- 
doer, in  consequence  of  his  illegal  entry."  But  the  defendant 
did  not  act  as  the  agent  of  Jerome,  but  attempts  to  justify 
under  the  statute:  he  must,  therefore,  hnast  himself  within  its 
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provisions,  or  be  can  derive  no  benefit  from  the  fact  of  his  pro- 
fessing to  act  under  it.  Courts  and  oflScers  of  limited  jarisdic- 
tioa  are  bound  to  show  that  they  have  jurisdiction  in  the  case; 
and  then  their  subsequent  proceedings  are  treated  with  liberal- 
ity. A  judge  has  jurisdiction  to  act  in  cases  provided  for  by 
this  statute;  but  be  can  not  legally  take  cognizance  of  any 
complaint  until  an  affidavit  is  presented  showing  the  relation 
of  landlord  and  tenant,  and  a  refusal  on  the  part  of  the  latter 
to  deliTer  possession  at  the  expiration  of  his  term,  or  the  non- 
payment of  the  rent  due,  and  that  there  is  no  remedy  by  dis- 
tress. So  a  justice  of  the  peace  has  jurisdiction  to  issue  an 
attachment  in  certain  cases;  but  if  he  issues  an  attachment 
witboat  the  proof  and  security  required  by  law,  he  is  a  tres- 
passer. So  is  the  judge  who  issues  his  warrant  to  remove  the 
tenant,  without  first  having  the  requisite  affidavit  presented  to 
liim.  If,  therefore,  the  plaintiff  ha4  a  sufficient  possession,  the 
defendant  has  shown  no  justification.  Whatever  presumptions 
might  be  indulged  under  other  circumstances,  we  can  not,  in 
this  ease,  presume  that  a  sufficient  affidavit  was  presented,  when 
we  are  told  by  the  attorney  who  drafted  it  that  it  was  insuffi- 
cient, and  when  it  appears  that  if  it  was  sufficient  in  point  of 
form,  it  must  have  been  false. 

I  am  of  opinion  that  the  judge  at  the  circuit  was  correct  in 
rejecting  the  defendant's  minutes;  and  that  the  defendant  must 
show  affirmatively  facts  to  give  Lim  jurisdiction. 

But  the  most  difficult  question,  in  my  mind,  is  whether  the 
plaintiff,  having  obtained  possession  wrongfully,  can  maintain 
trespass.     I  should  have  no  hesitation  in  deciding  this  ques- 
tion in  the  negative,  as  against  Jerome,  were  it  not  for  his  agree- 
ment to  deliver  possession  before  any  proceedings  were  com- 
menced.   By  the  contract  of  July,  1826,   the  plaintiff  was 
entitled  to  possession  in  forty-five  days;  by  getting  possession, 
he  obtained  no  more  than  he  was  entitled  to;  he  was  put  in  no 
better  situation  than  he  ought  to  have  been;  and  I  very  much 
doubt  whether  Jerome  would  have  been  permitted  to  maintain 
trespass  against  him  for  obtaining  that  which  he  (Jerome)  was 
bound  to  have  delivered  voluntarily.     Independent  of  that 
agreement,  I  have  no  doubt  that  the  plaintiff  would  have  been  ^ 
a  trespasser,  and  that  Jerome  might  have  maintained  an  action  \ 
against  him.     The  only  obstacle  is,  that  the  plaintiff  obtained 
illegally  that  to  which  he  was  legally  entitled  by  suit  at  law. 
At  any  rate,  it  seems  to  me  that  this  possession  was  sufficient 
against  all  the  world  except  Jerome;  the  defendant  does  not 
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justify  under  Jerome;  bat  places  his  jastification  upon  a  ground 
which  is  altogether  untenable.  If  the  jury  thought  there  was  a 
connivance  between  Jerome  and  the  justice,  the  damages  were 
not  ezoessiTC. 

On  th^  whole,  I  am  of  opinion  that  a  new  trial  should  be 
denied. 


LtabttjItt  or  Jubhob  lasunra  Wabbaot  whbout  JmuBDionov.' 
on  this  point,  nmilar  deeiaioni  in  KeUff  ▼.  Bemberi,  18  Am.  Dea  e4S»  and 
Flaek  ▼.  HarrmgUm^  12  Id.  170.  As  to  the  liabilitj  of  Jndieisl  officers  gen- 
erally, see  the  note  to  TaJtta  y.  Lannng,  6  Am.  Deo.  903^  uid  Cunningham  y. 
BuckliUy  18  Id.  432,  and  other  oases  in  this  series,  cited  in  the  note  theratou 
That  a  magirtrate  making  an  order  for  the  arrest  or  oommitment  of  a  peraoa 
withont  jorisdiotion  to  do  so,  is  liable  in  trespass,  is  held  on  the  aathority  of 
Evertaon  y.  Sutton^  among  many  other  oases  there  cited,  in  PfxtU  y.  ffiH  16 
Barb.  306. 

PoaasssiON  to  MADiTAnr  Tbbspabs.— This  snbject  is  »^rtmif*»A  and  the 
oases  oolleoted  in  the  note  to  Orwerv.  Stomu,  18  Am.  Dea  646. 

To  THB  Point  that  ths  Bxuaios  or  Landlobd  and  Tsvaht  mast 
exist  oonYentiooally,  and  not  merely  by  operation  of  law,  in  order  to  giYe 
jorisdiotion  under  the  statnte  anthoriaing  summary  prooeeding»  agpinst  ten* 
ants  holding  over,  the  principal  case  is  cited  in  BirdioU  y.  PhtiUps^  17  Wend. 
467;  Boachr.  Cowm,  9 Id.  231;  8wuy.  Humphrey,  4 Dkoo,  187;  Wiggmv. 

Woodrt{f,  16  Barbw  478,  per  Tillou,  reoorder;  BumeU  y.  Seribner,  LL  625; 

WUUame  r.  Bigehw;  II  How.  Ft.  88;  Imberi  y.  ffaUock,  2i  Id.  461;  BueeeU 
Y.  i?tiaMfl;82Id.407;  Bm^faminr.Bm^i€mUm.5V.Y.Z6Si  People  y.  Sknpmm^ 
28  Id.  66. 
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FisNEi  V.  Gleason. 

[6  WnoxBU^  896.] 

Tbm  MiAflUKB  OF  Bakaasb  vob  thx  Bbxacoi  or  A  OoimuoT  ''to  Pat 
SivuTi-nn  DoLLABs  and  Futt  Gekts  zn  Salt  at  VomoMs  Shil- 
UKQB  PXR  BABUELk**  18  the  8ixm  agreed  to  be  paid  and  not  the  valae  of 
the  aalt»  on  the  day  specified  for  payment. 


from  the  supreme  court.    The  defendant  had  made 
three  notes,  the  first  of  which  was  as  follows: 

"For  Talue  reeeiTed,  I  promise  to  pay  John  Finney  seyeniy- 
nine  dollars  and  fifty  cents,  on  the 'first  day  of  August,  1822, 
in  salt,  at  fourteen  shillings  per  barrel,  in  good  boating  order. 

"^-— -^^  June  80, 1820.  AbaGlbasov." 


The  other  notes  were  similar  in  form.  Action  was  brought 
in  assumpsit,  on  the  three  notes,  in  the  Onondaga  common 
pleas.  Flea  non-^taaumpsU,  Special  verdict  setting  forth  the 
making  of  the  notes  for  a  consideration  stated  in  the  opinion  of 
Allen,  Senator,  and  certain  payments  and  set-offs,  and  assessing 
the  damages  according  to  the  number  of  dollars  and  cents 
specified  in  the  notes,  and  not  according  to  the  cash  value  of 
the  salt,  per  barrel,  at  the  time  when  the  notes  became  due. 
The  jury  found  for  the  plaintiff  a  verdict  for  eighty-seven  dol- 
lars and  fifty  cents,  if  the  court  should  approve  the  rule  of 
aaseesing  damages;  if  not,  verdict  was  to  be  given  for  the  de- 
fendant. Judgment  for  the  plaintiff.  On  error  to  the  supreme 
ooort  a  new  trial  was  awarded;  whence  this  writ  of  error  was 
sued  out 
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/.  SbmiUon,  for  plaintiff  in  error. 
•/I  Am  Spencer^  oonbra, 

Walwobth,  Chanoellor.  "^thoat  expresfliiig  any  opinion  as  to 
the  coiToctness  of  the  principle  adopted  in  Clark  ▼.  Pinney^  7 
Cow.  681,  as  a  general  role  of  damages  on  a  contract  for  the  de- 
livery of  specific  artideSy  on  a  consideration  paid  in  advance,  it 
may  be  sufficient  to  say  the  principle  was  wrongly  applied  to  that 
case  if  the  plaintiff  in  error  is  correct  in  his  apprehension  of 
the  law  in  the  case  now  before  us.  The  particular  terms  of  the 
contracts  are  the  same  in  both;  and  the  only  difference  in  the 
cases  is  that  in  the  one  the  salt  was  worth  more,  and  in  the 
other  less,  than  the  price  specified  in  the  note.  The  same 
principle  therefore  is  applicable  to  each. 

Contracts  in  this  particular  form  are  very  common  in  some 
parts  of  the  country,  especially  in  Vermont  and  the  other  east* 
ern  states.  I  have  not  been  able  to  find  any  adjudged  case  on 
the  question  now  before  us,  either  in  the  English  reports  or  in 
those  of  this  state.  The  question  has  arisen  in  the  adjoining 
states  of  Connecticut  and  Pennsylvania,  and  conflicting  decis- 
ions have  been  made.  In  Meason  v.  PhiUips,  Add.  846,  the 
question  came  before  the  court  in  the  fifth  circuit  iu  Pennsyl- 
vania, on  a  lease  of  lands,  at  a  stipulated  rent,  payable  in  grain, 
at  certain  specified  prices  per  bushel;  and  it  was  decided  that 
the  damages  for  a  breach  of  the  contract  must  be  ascertained 
by  valuing  the  grain  at  the  current  market  price  at  the  time 
when  the  rent  was  payable.  A  similar  question  came  before 
the  supreme  court  of  that  state  a  few  years  since,  on  a  contract 
to  pay  one  thousand  nine  hundred  dollars  in  certain  specified 
payments  of  money  and  whisky,  and  a  similar  rule  of  damages 
was  adopted:  Edgar  v.  Boies,  11  Seig.  &  B.  445.  Gibson,  J., 
who  delivered  the  opinion  of  the  court  in  this  last  case,  pro- 
nounces the  decision  in  Meason  v.  Phillips  to  1)e  in  all  respects 
sound  law.  In  Brooks  v.  Hubbard,  before  the  supreme  court  of 
Connecticut,  3  Conn.  58  [8  Am.  Dec.  154J ,  che  contract  was  to 
pay  a  certain  specified  sum  at  a  fixed  period,  in  cotton  shirting 
at  thirty  cents  per  yard;  and  it  was  there  held  that  the  amount 
specified  in  the  note,  and  not  the  actual  value  of  the  shirting  at 
the  time  fixed  for  payment,  must  determine  the  quantum  of 
damages.  The  law  being  thus  unsettled,  and  the  justices  of 
the  supreme  court  of  our  own  state  differing  as  to  the  correct 
criterion  of  damages  in  such  cases,  it  becomes  necessary  for 
Ihis  court  to  examine  the  question  with  attention;  and  to  en- 
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deaTor  to  settte  it  agreeable  to  the  principles  of  practical  com- 
mon senae. 

The  qaestion  is  not  without  difficulties  on  either  side,  and  the 
true  way  to  decide  it  is,  if  possible,  to  ascertain  the  real  intent 
and  anderstanding  of  the  parties  to  the  contract.  If  that  un- 
derstanding and  intent  was  that  the  defendant  should  deliver  a 
certain  fixed  number  of  barrels  of  salt  at  all  events,  then  the 
decision  of  the  supreme  court  was  correct,  and  they  have 
adopted  a  rule  which  affords  the  plaintiff  a  fair  equivalent  for 
the  loss  he  has  sustained  by  the  breach  of  the  contract;  but  if 
the  intention  was  to  give  the  defendant  the  privilege  of  paying 
the  seventy-nine  dollars  and  fifty  cents  in  money  or  salt,  at  his 
election,  and  the  rate  at  which  the  salt  might  be  delivered  was 
only  introduced  to  prevent  dispute  as  to  the  price  in  case  he 
chose  to  avail  himself  of  the  privilege  of  paying  in  the  specific 
article,  then  the  payment  of  the  principal  debt  and  interest 
must  afford  the  rule  of  damages,  the  defendant  having  ne- 
glected to  avail  himself  of  the  privilege  of  paying  in  the  specific 
article. 

Pothier  says  these  agreements  for  paying  anything  else  in 

lieu  of  what  is  due,  are  always  presumed  to  be  made  in  favor  of 

the  debtor,  and  therefore  he  has  always  a  right  to  pay  the  thing 

which  is  actually  due,  and  the  creditor  can  not  demand  anything 

ehie;  and  he  puts  the  case  of  a  lease  of  a  vineyard  at  a  fixed 

rent,  expressed  in  the  usual  terms  of  commercial  currency,  but 

payable  in  wine.    In  such  a  case,  he  says  the  lessee  is  not 

obliged  to  deliver  the  wine,  but  may  pay  the  rent  in  money:  2 

Ev.  Foth.  347,  No.  497.    Chipman,  in  his  valuable  treatise,  on 

the  law  of  contracts  for  the  delivery  of  specific  articles,  puts 

the  case  of  a  note  for  one  hundred  dollars,  payable  in  wheat,  at 

aerenty-five  cents  per  bushel,  and  concludes  that  it  comes  within 

the  principle  referred  to  by  Pothier,  and  that  the  debtor  may 

pay  the  one  hundred  dollars  in  money  or  in  wheat  at  the  price 

specified.    He  says  the  nature  of  the  contract  is  this:   The 

creditor  agreed  to  receive  wheat  instead  of  money,  and  as  the 

partiee  concluded  the  price  of  wheat  at  the  time  of  payment 

'would  be  seventy-five  cents  per  bushel,  to  avoid  disputes  about 

the  price,  they  fixed  it  at  seventy-five  cents  in  the  contract.    If, 

at  the  time  fixed  for  payment,  wheat  be  at  fifty  cents  a  bushel, 

the  debtor  may  paj  it  in  wheat  at  the  rate  of  seventy-five  cents. 

Ths  t  if  the  parties  had  intended  the  risk  in  the  rise  and  fall  of 

the  wheat  should  be  equal  with  both,  the  contract  would  have 

4x.  nn.  Vol.  XXI— Iff 
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been  simply  for  the  payment  of  a  certain  number  of  boflheli: 
Ohip.  on  Oon.  86. 

This  oonstmotion  of  the  contract  appears  to  be  rational,  and 
is  probably  in  accordance  with  the  practice  of  those  parts  of  the 
country  where  these  contracts  are  most  frequently  made.  The 
language  is  certainly  not  the  best  which  could  be  used  to  express 
such  an  intent;  and  probably  if  the  contract  was  drawn  by  a 
lawyer,  he  would  put  it  in  the  altematiye,  giving  the  debtor  the 
option  in  express  terms,  to  pay  the  debt  in  money,  or  in  wheat 
at  the  fixed  rate  per  bushel.  But  certainly  if  the  intention  of  the 
parties  was  that  a  certain  number  of  bushels  of  wheat  should  be 
absolutely  delivered  in  payment,  a  lawyer  would  draw  the  note 
for  so  many  bushels  of  wheat  in  direct  terms. 

It  is  also  to  be  observed  that  the  act  of  1797,  8  vol.  Greenl. 
ed.  858,  which  authorized  the  clerk  to  assess  damages  on  "  con- 
tracts for  the  delivery  of  specific  articles,  at  a  value  or  price 
stipulated  in  the  contract,"  and  which  provision  has  been  con- 
tinued in  all  the  subsequent  revisions  of  the  laws,  seems  to  em- 
brace cases  of  this  description  only.  If  so,  it  may  be  considered 
a  legislative  declaration  that  the  damages  on  such  contracts  are 
to  be  considered  as  fixed  and  certain;  and  that  the  amount  to 
be  rf'covered  ifl  a  matter  of  mere  computation. 

On  the  whole,  I  am  inclined  to  concur  in  Chipman's  con- 
struction of  these  contracts;  and  consequently  to  adopt  the  rule 
of  damages  laid  down  by  the  chief  justice  in  the  court  below. 
If  this  should  be  the  opinion  of  this  court,  the  judgment  of  the 
supreme  court  must  be  reversed,  and  that  of  the  common  pleas 
affirmed. 

Allen,  Senator.  The  court  below  have  considered  the  notes 
alluded  to,  as  "  a  contract  for  the  delivery  of  salt,"  and  that  the 
value  of  the  salt  was  the  proper  measure  of  damage;  "  that  the 
seventy-nine  dollars  and  fifty  cents  specified  in  the  contract  was 
never  contemplated  as  a  measure  of  damages,  but  merely  to 
designate  the  quantity  necessary  to  be  delivered  at  the  price 
stipulated."  The  evidence  before  the  jury,  however,  was  that 
Pinney  transferred  to  Gleason  all  his  interest  in  a  certain  house 
and  lot  in  the  village  of  Liverpool,  and  that  the  consideration 
of  the  transfer  was  four  hundred  and  twelve  dollars  and  fifty 
cents,  for  which  Gleason  gave  several  notes  or  memorandums, 
among  which  were  the  notes  in  question.  It  would  seem,  there- 
fore, that  the  amount  in  money  was  the  measure  by  which  the 
debt  was  to  be  ascertained,  and  not  the  quality  of  salt.  If  there 
was,  in  no  event,  an  obligation  to  pay  the  sum  designated,  in 
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money,  as  the  supreme  conrt  appear  to  have  decided,  why  was 
the  sum  of  seTenty-mne  dollars  and  fifty  cents  inserted?  Had 
the  agreement  been  for  the  delivery  of  salt  only,  such  number  of 
bairels  as  would  have  satisfied  the  debt  would  have  been  men- 
tioned, and  not  the  sum  of  seventy-nine  dollars  and  fifty  cents. 

Admitting  that  the  note  in  question  was  a  contract  for  the 
deliveiy  of  salt,  on  a  particular  day,  and  at  a  stipulated  price, 
the  question  is,  may  a  contractor  neglect  or  refuse  a  fulfillment 
of  his  promise  with  impunity?  Gleason  promises  to  pay  Fin- 
ney seventy-nine  dollars  and  fifty  cents,  on  the  first  of  August, 
1822,  in  salt,  at  fourteen  shillings  per  barrel;  but  he  neglects  or 
refuses  to  deliver  the  salt  at  the  time  mentioned  in  the  contract, 
although  it  appears  from  the  case  salt  might  have  been  procured 
at  less  than  fourteen  shillings  per  barrel  on  the  first  of  August, 
1822.  In  the  case  of  Baker  v.  Hair,  12  Mass.  121,  it  was  held 
that  if  a  person  contract  to  do  a  specific  thing  within  a  certain 
time  after  notice,  he  will  be  liable  for  the  value  in  money,  unless 
he  do  the  thing  or  be  ready  to  do  it  at  the  expiration  of  the 
time.  This  appears  a  case  in  point;  for  the  defendant  con- 
tracted to  do  a  specific  thing,  namely,  the  deliveiy  of  salt  at  a 
certain  time,  in  lieu  of  seventy-nine  dollars  and  fifty  cents  in 
money.  He  does  not  perform,  however,  nor  vras  he  ready  to  do 
it  at  the  time  stipulated;  and  consequently  he  was,  in  accord- 
ance with  the  above  decision,  liable  for  the  seventy-nine  dollars 
and  fifty  cents  in  money. 

The  opinion  of  the  supreme  court,  upon  which  they  have 
founded  their  decision,  is,  that  the  value  of  salt  on  the  first  of 
August,  1822,  was  the  only  measure  of  damage  which  could  be 
sustained  by  the  plaintiff.  This,  according  to  any  view  of  the 
matter,  can  not  be  correct.  Suppose  the  plaintiff  had  con- 
tnu^ted  with  another  for  the  sale  of  this  salt,  deliverable  on  the 
day  he  was  to  receive  it  from  the  defendant,  but  by  th^  neglect 
or  refusal  of  the  defendant  to  deliver  it  as  promised,  he  not  only 
lost  the  sale  of  the  salt,  but  perhaps  incurred  a  forfeiture  in 
addition;  can  it  be  just  or  equitable  that  the  plaintiff  shall  be 
compelled  to  sustain  such  an  injury  through  the  willful  neglect 
of  the  defendant  ? 

To  my  view  it  appears  perfectly  reasonable,  that  if  a  person 
eontracts  to  perform  a  certain  act  at  a  given  time,  whether  in 
lieu  of  the  payment  of  a  debt  or  for  a  specific  consideration,  if 
he  neglects  to  perform  at  the  time  agreed  on,  the  contract 
ought  to  be  void,  unless  some  particular  ground  of  equity  ex- 
ists on  his  behalf  to  excuse  and  relieve  against  the  breach  of 
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contract.  None  has  been  shown  to  exist  in  this  case.  I  am  of 
opinion  that  there  is  error  in  the  decision  of  the  supreme  court, 
and  that  their  judgment  ought  to  be  reversed. 

BsABDBLET,  Senator.  Without  relying  on  the  finding  of  the 
jury  by  special  yerdict,  that  the  note  in  question  was  given  with 
others  for  the  price  agreed  to  be  paid  for  a  house  and  lot,  I 
think  this  judgment  must  be  reversed.  The  note  or  memoran- 
dum was  given  for  seventy-nine  dollars  and  fifty  cents,  payable 
in  salt  at  fourteen  shillings  per  barrel,  and  is  at  least  prima  facie 
evidence  that  Gleason  had  received  that  amount  or  the  value 
thereof:  Brooks  v.  Hubbard,  3  Conn.  58,  60  [8  Am.  Dec.  154]. 
Money,  is  the  natural  standard  of  value,  and  the  amount  in 
dollars  and  cents  expressed  in  the  note  should  not  be  rejected 
for  a  more  uncertain  standard.  The  note  is  for  a  sum  of  money 
payable  in  salt  at  fourteen  shillings  per  barrel,  and  was  payable 
in  salt  for  the  benefit  of  the  maker,  because  a  note  payable  in 
specific  chattels  is  considered  of  less  value  than  a  note  pay- 
able in  cash:  Chip,  on  Con.  35.  The  giving  of  notes  of  this 
kind  is  of  daily  occurrence  throughout  the  country,  and  among 
farmers,  manufacturers,  lumbermen,  and  those  engaged  in  bar- 
ter, the  received  opinion  is,  that  if  not  paid  as  specified,  the 
amount  of  the  note  must  be  paid  in  cash.  If  not  so  intended 
at  the  giving  of  the  note,  it  would  be  given  for  so  many  barrels 
of  salt:  Id.  36. 

Notes  are  frequently  given  for  a  sum  certain,  payable  in 
chattels  at  the  appraisal  of  men,  sometimes  at  the  cash  value 
of  the  article,  and  sometimes,  as  in  the  present  case,  at  a  price* 
agreed  upon  by  the  parties.  The  object  in  fixing  the  price  is 
to  prevent  dispute  in  regard  to  the  vidue,  and  it  will  hardly  be 
contended,  that  if  the  present  note  had  been  given  for  seventy- 
nine  dollars  and  fifty  cents,  payable  in  salt  at  the  appraisal  of 
men,  the  sum  specified  should  be  rejected  as  the  standard. 
Why,  then,  when  the  parties,  to  prevent  dispute,  have  agreed 
upon  the  value,  shall  it  be  rejected  ?  It  was  admitted  on  the 
argument  that  if  judgment  had  been  taken  by  default,  the 
clerk  would  have  been  bound  to  assess  the  damages  at  the  sum 
specified  in  the  note:  1  B.  L.  522.  This  is  undoubtedly  cor- 
rect, and  if  so,  I  can  see  no  good  reason  for  adopting  a  different 
rule  of  damages  because  assessed  by  a  jury.  The  supremcLCOurt, 
in  this  cause  and  in  Pinneyv.  Clark,  7  Cow.  681,  consider  these 
notes  as  contracts  merely  for  the  delivery  of  salt*.  They  are  not 
that  class  of  contracts,  but  are  for  a  sum  certain,  payable  in  salt 
The  maker  may  discharpre  the  note  by  paying  in  salt,  but  if  he 
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fails,  the  amount  must  be  paid  in  money,  and  the  standard  of 
Talae  is  the  sum  agreed  upon  by  the  parties.  This  renders  the 
contract  and  amount  certain,  and  there  is  no  neoessiiy  of  evi- 
dence aliimde  the  instrument  to  ascertain  the  damages. 

It  is  said  that  this  construction  is  unequal  in  its  operation;  that 
it  gives  the  maker  the  privilege  of  paying  in  chattels,  but  takes 
from  the  payee  the  right  of  enforcing  a  specific  performance  in 
ease  the  article  should  increase  in  value.  The  answer  is,  that 
the  parties  intended  to  secure  this  advantage  to  the  maker, 
otherwise  they  would  have  excluded  the  dollars  and  cents,  and 
given  the  note  for  so  many  barrels  of  salt.  The  right  of  pay- 
ing in  salt  was  for  the  maker's  benefit:  Chip.  35;  1  Poth.  on 
Ob.  347,  No.  497;  and  if  the  payee  receives  the  amount  speci- 
fied in  the  note,  he  receives  what  the  maker  was  to  pay  for  the 
property;  and  it  was  not  contemplated  that  he  should  secure  to 
himself,  not  only  the  price,  bat  a  speculation  on  the  salt  in  case 
it  should  increase  in  value,  unless  the  maker  should  elect  to  pay 
in  salt.  But  I  have  no  doubt  that  such  a  note  may  be  dis- 
chaiged  by  tendering  the  amount  in  cash  instead  of  the  specific 
chattel.     • 

If  this  was  a  case  where  the  maker  had  agreed  to  pay  a  cer- 
tain quantity  of  salt,  without  inserting  an  amount  in  the  note, 
or  where  he  had  agreed  that  upon  the  payee's  performing  a 
certain  act  or  condition,  he  would  pay  a  given  quantity,  then 
the  reasoning  of  the  two  justices  of  the  supreme  court  who  have 
decided  this  cause  might  be  applicable.  They  have  considerd 
the  note  in  this  cause,  and  in  Pinney  v.  Clark,  as  given  for  the 
delivery  of  a  quantity  of  salt,  rejecting  the  amount  specified  in 
the  note;  and,  in  support  of  their  opinions,  have  cited  and  gone 
into  an  examination  of  cases  in  relation  to  contracts  for  the  de- 
livery of  stocks  and  specific  chattels  merely. 

I  shall  refrain  from  a  review  of  those  authorities,  because  I 
eonsider  this  a  different  contract,  and,  of  course,  those  author- 
ities not  applicable;  but  to  test  the  rale  of  the  supreme  court, 
let  us  suppose  the  salt  to  have  been  worth  five  dollars  per  bar- 
rel (a  price  at  which  it  has  sometimes  sold),  will  it  be  contended 
that  the  plaintiff  could  recover  damages  at  that  rate?  more  than 
two  hundred  and  twenty-seven  dollars  on  a  contract  for  seventy- 
nine  dollars  and  fifty  cents?  And  yet,  if  that  rule  is  correct,  he 
would  be  entitled  to  such  a  recovery;  because,  if  you  go  into 
the  inquiry  as  to  the  value  of  the  article  for  one  party,  you 
must  for  the  other;  and  it  is  easy  to  imagine  a  case  under  this 
role  of  damages  that  would  be  destruction  to  the  maker  of  the 
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note.  The  above  view  of  the  case,  although  to  my  miDcL  per- 
fectly cleair  in  principle,  may  also  be  supported  by  authority, 
as  will  be  found  upon  a  slight  examination  of  the  cases. 

In  Smith  v.  Smiih,  2  Johns.  243  [3  Am.  Dec.  410],  a  note  was 
given  for  forty  pounds,  payable  in  land  at  nine  shillings  per 
acre.  The  court  held  the  note  evidence  of  money  had  and  re- 
ceived, coupled  with  an  acknowledgment  that  it  was  an  honest 
debt,  and  forty  pounds  and  interest  the  measure  of  damages. 
In  Brooks  v.  HuJbbard,  3  Conn.  58  [8  Am.  Dec.  154],  the  note 
was  for  two  hundred  and  fifty  dollars,  payable  in  cotton  shirt- 
ing at  thirty  cents  per  yard;  the  court,  after  argument,  unani- 
mously decided  that  two  hundred  and  fifty  dollars  with  in- 
terest, should  be  recovered.  Chief  Justice  Hosmer,  in  that 
case,  says:  **  The  contract  in  question  is  one  of  the  most  com- 
mon forms  of  engagement  among  manufacturers  and  their 
workmen;  and  from  their  frequency,  their  meaning  is  perfectly 
intelligible.  The  promise  to  pay  two  hundred  and  fifty  dollars 
necessarily  implies  an  indebtedness  to  that  amount;  the  residue 
of  the  note  has  no  bearing  on  this  point,  and  relates  exclusively 
to  the  mode  of  payment."  Again:  "  Expunge  the  tyo  hundred 
and  fifty  dollars,  or,  what  is  virtually  the  same  thing,  decide 
that  it  is  not  the  real  amount  of  the  debt  or  liquidated  dam- 
ages, and  the  note  contains  no  criterion  by  which  the  number 
of  yards  can  be  estimated.'' 

The  same  principle  is  recognized  in  Chipman  on  Contracts, 
p.  86,  and  Pothier  on  Obligations,  vol.  1,  p.  847,  No.  497,  and 
with  the  opinion  of  Chief  Justice  Savage  in  this  cause  furnishes 
a  preponderance  of  authority  not  to  be  resisted,  and  amplj 
sustaining  the  view  now  taken  of  the  cause. 

The  judgment  must  be  reversed. 

Bemtoh,  Senator.  The  only  question  presented  in  this  case 
for  the  consideration  of  the  court  is,  whether  the  amount  of 
money  expressed  in  the  note,  or  the  value  of  the  salt  at  the 
time  the  note  fell  due,  is  the  proper  measure  of  damages. 

The  maker  of  the  note  has  fixed  the  amount  of  his  indebted- 
ness in  dollars  and  cents,  and  this,  no  doubt,  was  the  actual 
sum  due  to  the  payee;  and  the  deliveiy  of  the  salt  was  the  mere 
mode  of  payment  of  which  Gleason  might  have  availed  himself, 
had  he  been  so  disposed,  even  if  the  salt,  at  the  time  the  note 
became  due,  had  been  selling  in  market  for  a  sum  much  less 
than  the  price  stipulated  between  the  parties.  This,  I  appre- 
hend, is  a  contract  for  the  payment  of  a  sum  of  money,  certain 
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in  amount,  in  a  spedfio  article,  at  a  fixed  price;  and  upon  look- 
ing into  the  record,  it  will  be  seen  that  a  consideration,  passing 
from  Pinnej  to  Gleason,  for  this  note  with  others,  is  dnlj 
prored.  The  jury,  in  the  special  verdict,  have  found  this  fact. 
Henoe  the  objection  can  not  arise  that  this  note,  not  being  nego- 
tiable within  the  statute,  no  consideration  passed  upon  giving 
it.  This  consideration  clearly  shows  the  intent  of  the  parties; 
nor  is  it,  I  think,  necessary  to  reject  any  part  of  the  instrument 
as  snrplusage.  The  price,  per  barrel,  fixed  upon  the  salt  by 
the  parties,  was  such  as  was  perf ecUy  satisfactory,  as  much  so, 
probably,  as  if  any  other  or  the  market  price  had  been  named. 
If  this  note  had  been  payable  in  salt  at  the  market  price,  put 
up  in  barrels,  in  good  boating  order,  upon  the  non-deliveiy  of 
the  specific  article  at  the  day,  what  would  have  been  the  meas- 
ure of  damages?  Most  clearly  the  stipulated  amount  men- 
tioned in  the  instrument.  The  substance  of  this  contract 
appears  to  me  to  be  this:  G.  promises  to  deliver  P.,  on  a  day 
certain,  so  many  barrels  of  salt,  at  fourteen  shillings  per  barrel, 
as  would  amount  to  the  sum  of  seventy-nine  dollars  and  fifty 
eents,  or  in  default  of  this,  he  engages  to  pay  him  this  latter 
sum  in  cash. 

I  am  of  opinion  that  the  judgment  of  the  supreme  court 
should  be  reversed,  with  costs,  and  the  judgment  of  the  com- 
mon pleas  affirmed. 

This  being  the  unanimous  opinion  of  the  court,  the  judgment 
of  the  supreme  court  was  thereupon  reversed. 


Tms  Oasb  n  Bbpobxid  in  Sedgwick's  1ml  Om.  on  Meaa.  of  Damages, 
181,  with  a  note  referring  to  MeDondtd  v.  Hodg^^  5  Hayw.  (Tenn.)  85,  as 
holding  the  same  doctrine,  and  to  8im$v,  Co»,  40  Ga.  76,  as  deciding,  on  th» 
other  hand,  that  nnder  a  contract  to  pay  specific  articles  of  a  stipulated  valne 
the  obligor  may  pay  money  instead  of  delivering  the  articles,  and  that  the 
payee  is  not  entitled  to  the  market  value  of  the  articles  if  it  exceeds  the 
stipulated  valne.  The  principal  case  is  cited  with  approval  in  RochwtU  v. 
SodaoeU,  4  Hill,  165;  SieverY.  Lamtmre,  Hill  &  Denio,  356;  Van  Bena§elaer 
V. /oMtt,  5  I>enio»  141;  WUtonv,  Morgan,  ^  Boh,  72;  S.C.»  lAbb.Pr.  K.& 
181;  80  How.  Tr.  803;  Murray  v.  Oale,  6  Abb.  Pr.  N.  S.  241;  Fkteherr. 
Deniekmm^  3  Boa.  188;  Dana  v.  Fiedler,  1  E.  D.  Smith,  489;  Murray  v.  Har^ 
rimn,  33  How.  Tr,  08;  &  C,  47  Barb.  403;  Bank  of  Prince  Edward's  Island 
V.  TrumbuU,  35  Id.  12;  &  C,  53  Barb.  464(wherethe  case  was  distingDished 
from  the  one  then  before  the  court);  Kimpton  v.  Branson,  45  Barb.  620;  Her- 
fidtr.  Carter,  56  Id.  45;  Bodes  v.  Bronson,  34  K.  T.  652.  In  Thomas  v. 
Jfarroy,  32  K.  T.  616,  Campbell,  J.,  thought  that  the  decision  in  the  snprome 
eoort  in  Pumey  v.  Oleason  was  "more  in  acoordance  with  sound  rules  of 
emmercial  dealing."  He  was  of  the  opinion,  also,  that  the  case  was  at  least 
iistingiiiahable  from  tbe  one  then  before  the  court,  which  arose  upon  a  con« 
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tract  for  the  payment  of  "  one  hundred  and  fifty  dollars  toorth  of  good  hem- 
lock Inmber,  in  plank,  to  be  delivered  at  Coming  at  seven  dollars  per  thou- 
sand,"  the  language  used  indicating  to  his  mind  that  the  oontract  wm  paymU* 
only  in  timber,  and  oould  not  be  diachaigedl^  paymentof  the  ezprssMdsnm 
in  mousy. 


MoIiAUGHLm  V.  Watte. 

(6  Wmmkol,  404.] 

Tbm  Futdkr  ov  a  Lottbbt  Tickxt  Pubfobtino  to  ve  Patablb  vo  the 
HoLDiB,  can  not  sustain  an  action  thereon. 

Thb  FitTDKB  OT  A  Chosb  IN  AcnoM  CAN  NOT  Maxntaim  any  action  against 
the  maker  to  recover  the  amount  due  thereon. 

Patmxnt  to  thb  Findsb  or  a  Chose  in  Aoxion  Pubfobtino  to  bb  Patablb 
TO  thb  Bbabeb  ob  Holdeb,  will  not  protect  the  obligor  against  an  ac- 
tion by  the  true  owner,  if  he  knew  that  the  person  whom  he  paid  waa 
not  such  owner. 

Ebbob  from  the  supreme  court.  McLaughlin  found  a  certifi- 
cate granted  by  the  def  endantB,  who  were  lottery  ticket  vendors, 
in  the  following  form:  ''  Literature  lottery,  second  class,  new 
series,  Waites'  office,  13,  27,  29.  This  ticket  will  entiUe  the 
holder  to  one  half  share  of  such  prize  as  shall  be  drawn  to  its 
number,  in  the  second  lottery,  new  series,  agreeable  to  an  act  of 
the  legislature  of  this  state,  if  demanded  within  twelve  months 
after  the  completion  of  the  drawing,  subject  to  a  deduction  of 
fifteen  per  cent.  Half.— G.&B.  Waite.  New  York,  May,  1823." 
On  July  23, 1823,  the  original  ticket  drew  a  prize  of  five  thou- 
sand dollars,  which,  six  days  later,  was  paid  to  the  Waites.  At 
or  about  the  day  the  money  was  paid  to  the  defendants,  the 
plaintiff  called  at  their  office,  presented  the  certificate,  and  said 
that  he  had  found  it  near  the  Fulton  market;  that  he  expected 
a  reward  of  two  hundred  and  fifty  dollars,  but  would  consent  to 
receive  one  hundred  dollars,  and  left  directions  showing  where 
he  could  be  found,  if  any  one  came  to  claim  the  prize.  Two  or 
three  weeks  later  he  again  called,  to  inquire  whether  any  per- 
son had  demanded  the  prize.  The  ticket  was  advertised  by  de- 
fendants, with  plaintiff's  assent.  On  December  15,  1823, 
plaintiff  called  for  the  third  time.  He  then  demandcl  payment 
to  himself;  but  defendants  replied  that  they  would  pay  when 
the  right  owner  called.  The  plaintiff,  in  May,  1824,  brought 
this  action.  The  judge  charged  the  jury  that  the  plaintiff  had 
no  right  to  recover,  because  he  came  into  possession  by  finding; 
that  the  condition  in  the  body  of  the  ticket  did  not  Tary  the 
rights  of  the  parties.    The  jury,  therefore,  found  for  d^endants. 
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The  plaintiff,  having  tendered  a  bill  of  exceptions,  moved  the 
Bapieme  court  for  a  new  trial,  which  was  denied.  See  9  Cow. 
€70.    He  next  sned  oat  a  writ  of  error. 

D.  SeHden^  for  plaintiff  in  error. 

A.  Van  Vechien^  for  defendants  in  error. 

Walwobth,  Chancellor.  There  is  no  donbt  as  to  the  right  of  the 
finder  of  a  chattel  to  retain  the  possession  thereof  against  all  the 
world  except  the  rightful  owner.  If  chattels  are  found  secreted 
in  the  earth,  or  elsewhere,  the  common  law  presumes  the  owner 
placed  them  there  for  safety,  intending  to  reclaim  them.  If 
the  owner  can  not  be  found,  he  is  presumed  to  be  dead,  and 
Oiat  the  secret  died  with  him.  In  such  cases,  the  property  be- 
longs to  the  sovereign  of  the  country  as  the  heir  to  him  who 
was  the  owner;  but  if  they  are  found  upon  the  surface  of  the 
earth,  or  in  the  sea,  if  no  owner  appears  to  claim  them,  it  is 
presumed  they  have  been  intentionally  abandoned  by  the  former 
proprietor;  and  as  such,  they  are  returned  into  tiie  common 
mass  of  things,  as  in  a  state  of  nature.  They  consequently  belong 
to  the  finder,  or  first  occupant  who  thinks  fit  to  appropriate 
them  to  his  own  use:  1  Bl.  Com.  308;  2  Id.  402.  Such  also 
was  the  rule  of  the  civil  law  as  to  all  movables  found,  and  the 
same  principle  is  incorporated  into  the  civil  codes  of  France 
and  Louisiana:  Domat,  b.  3,  tit.  7,  sec.  2,  art.  9,  10;  Code  Na- 
poleon, art.  2279;  Civ.  Code  of  La.,  art.  3383-6.  If  a  person 
is  in  possession  of  a  chattel  which  no  one  has  a  legal  right  to 
take  from  him,  he  is  both  the  possessor  and  proprietor  thereof, 
and  may  recover  against  any  person  who  attempts  wrongfully 
to  divest  him  of  that  possession  which  is  the  evidence  of  his 
right.  It  was  on  this  principle  that  the  case  of  Armory  v. 
Ddamirie,  1  Str.  605,  was  decided.  The  chimney-sweep's 
boy  was  entitled  to  the  possession  of  the  diamond  by  finding, 
and  the  jeweler,  having  deprived  him  of  it  without  any  legal 
right,  was  held  answerable  therefor  in  damages.  It  did  not  lie 
in  the  month  of  a  wrong-doer  to  insist  that  the  boy  had  no 
right;  and  the  legal  presumption  being  that  the  former  owner 
had  abandoned  the  properly,  the  measure  of  damages  was  the 
fall  value  thereof. 

This  principle,  however,  is  not  applicable  to  the  present  case. 
A  negotiable  note,  or  banker's  check,  is  a  mere  chose  in  action, 
or  evidence  of  the  right  of  the  real  owner;  and  the  lottery 
ticket  vendor's  certificate  can  have  no  greater  validity.  All  prop- 
ntj  in  a  thing  in  action  must  depend  on  contract,  either  express 
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or  implied.  It  is  not  property,  but  an  eTidenoe  of  a  light  to 
property.  If  we  apply  to  it  the  before  mentioned  principle  of 
presumption,  that  the  former  owner  Toluntarily  abandoned  hia 
right,  the  person  against  whom  the  legal  claim  existed  is  en- 
titled to  the  benefit  of  such  relinquishment.  If  property  is 
abandoned,  it  is  in  a  state  of  nature,  and  the  first  possessor  is 
entitled  to  it;  but  if  aright  of  action,  or  a  contract  for  the  deliv- 
eiy  of  property,  is  voluntarily  relinquished  by  the  person  enti- 
tled to  the  same,  his  right  is  gone;  and  no  other  person,  without 
the  consent  of  the  original  contracting  parties,  can  recover  on 
that  contract.  For  the  purposes  of  commerce,  the  possession 
of  certain  negotiable  securities,  in  the  hands  of  bona  fide  holders* 
is  conclasiTe  evidence  of  right.  But  in  those  cases  it  is  con- 
clusive against  the  loser  as  well  as  against  the  debtor,  although 
the  former  shows  that  he  never  intended  to  abandon  his  right. 
The  claim  of  the  bona  fide  holder  in  those  cases  depends  upon 
the  principle  of  equity,  that  where  one  of  two  innocent  per- 
sons must  suffer  by  the  wrongful  act  of  a  third,  he  who  by  his  neg« 
ligence  has  enabled  him  to  do  the  injury,  must  sustain  the  loss. 
In  such  cases,  possession  is  prima/aoie  evidence  of  right;  and 
a  bona  fide  purchaser  from  the  possessor  under  a  supposition 
that  he  is  the  legal  owner,  will  entitle  the  vendee  to*  recover 
even  against  the  loser.  These  circumstances  in  law  operate  as 
a  legal  assignment  of  the  property. 

On  the  same  principle,  by  the  common  law,  a  sale  of  a  chat- 
tel in  market  overt  operated  as  a  legal  transfer,  and  divested 
the  right  of  the  owner.  But  a  sale  in  market  OTert  will  not  pro- 
tect the  property  against  the  legal  owner,  if  the  purchaser  knows 
it  does  not  belong  absolutely  to  the  vendor:  2  Bl.  Oom.  450. 
If  it  appears  that  the  holder  of  a  negotiable  note  is  not  the  legal 
owner,  he  can  not  recover  thereon,  unless  he  shows  that  he  gave 
value  for  it,  or  received  it  in  the  ordinary  course  of  business,  or 
with  the  assent  of  the  owner.  He  can  not  recover  on  it  unless 
such  recovery  will  be  a  bar  to  any  suit  brought  by  the  real 
owner.  In  this  case,  the  defendants  were  informed  that  the 
plaintiff  was  not  in  possession  of  the  ticket,  either  as  the  legal 
or  equitable  assignee  of  the  real  owner,  to  whom,  therefore, 
they  would  have  remained  liable  if  they  had  paid  it  to  the  finder 
under  such  circumstances.  Even  if  a  neglect  to  demand  pay- 
ment within  the  year  would  have  been  a  forfeiture  of  the  right 
of  the  real  owner,  which  I  very  much  doubt,  this  suit  was  brought 
before  the  expiration  of  the  year.    The  judge  was  therefore  oor- 
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feci  in  sayisg  that  condition  did  not  alter  the  rights  of  the 
parties. 

The  defendants  were  the  owners  of  the  original  ticket,  and 
therefore  were  the  proper  persons  to  receive  the  prize  from  the 
managers.  They,  of  course,  must  have  given  security  to  pay 
the  money  to  the  legal  owner  of  the  share  whenever  it  was 
called  for.  By  their  agreement,  they  did  not  contract  to  pay  it 
to  aDy  other  than  the  legal  holder  and  owner  of  their  certificate. 
Neither  of  the  parties  have  any  equitable  right  to  retain  the 
money;  and  if  all  the  facts  had  been  known  to  the  managers 
with  whom  the  original  ticket  was  deposited,  probably  it  would 
not  have  been  paid  over  to  either,  but  would  have  been  retained 
until  the  person  equitably  entitled  to  this  part  of  the  prize  had 
appeared. 

Where  money  or  other  property  is  in  the  possession  of  one 
party,  and  another  seeks  to  recover  it,  where  neither  has  the 
right,  if  such  possession  has  not  been  wrongfully  obtained,  courts 
of  juaiice  will  not  interfere.  The  plaintiff  must  recover  on  the 
strength  of  his  own  title,  and  if  he  has  no  legal  right  to  the 
property,  the  court  will  not  inquire  as  to  the  rights  of  the  de- 
fendant. No  recovery  can  be  had  in  this  case  without  making 
a  new  contract  for  the  parties  to  which  the  defendants  never  as- 
sented; nor  without  adopting  a  principle  which  might  be  dan- 
gerous in  its  operation. 

I  think  the  decision  of  the  supreme  court  is  correct,  and 
ought  to  be  affirmed. 

Allkh,  Senator.  It  is  admitted,  both  by  the  court  below  and 
the  counsel  for  the  defendants  here,  that  when  a  person  finds 
anything,  such  finding  gives  him  such  -a  property  in  the  thing 
found  as  will  enable  him  to  maintain  an  action  of  trover  against 
any  one  who  takes  it  from  him,  unless  he  be  the  rightful  owner. 
There  being  no  doubt  that  the  plaintiff  was  the  legal  possessor 
of  the  lottery  ticket  in  question  until  claimed  by  the  rightful 
owner,  the  inquiry  is  whether  he,  as  the  representative  of  the 
owner,  was  entitled  to  the  amount  of  the  prize  it  drew,  or 
whether  the  defendants  who  sold  the  ticket  were  entitled  to  it. 
I  have  found  no  case  (perhaps  owing  to  the  limited  means  for 
search  within  my  reach) similar  to  the  one  under  consideration; 
and  as  this  court,  according  to  my  view,  is  not  strictly  a  court 
of  law,  I  think  I  am  authorized,  in  deciding  questions  brought 
before  us  for  adjudication,  to  do  so  in  accordance  with  the 
improeaions  on  my  mind,  as  to  the  justice  and  equity  of  the 
matter  submitted. 
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The  prize  was  payable  to  the  holder  of  the  certificate,  and 
the  purchaser  most  have  known  this  fact,  and  that  the  holder 
only  coold  claim  the  prize;  and  that  if  he  lost  the  certificate 
and  was  unable  to  produce  it,  he  could  not  receive  tbe  money 
for  the  prize,  as  the  sellers,  or  promisors,  would  daim  to  he 
relieyed  from  the  payment,  in  the  event  of  its  non-prodnctiou, 
in  accordance  with  the  tenor  of  their  agreement  as  expressed. 
Of  this,  it  appears  to  me,  there  can  be  but  little  doubt;  and  as 
the  holder  only  was  entitled  to  the  prize,  the  remedy  of  the 
owner,  if  he  appeared  to  claim,  must  have  been  against  the 
holder,  who  found  or  possessed  the  ticket,  and  received  the 
money  for  it,  and  not  against  those  who  sold  it  and  paid  the 
prize  in  accordance  with  the  engagement  to  the  holder.  It 
must  be  conceded,  I  think,  that  the  plaintiff  evinced  a  cred- 
itable degree  of  honesty  in  the  business,  by  admitting,  in  the 
first  instance,  that  he  was  not  the  purchaser  of  the  certificate, 
but  that  he  had  found  it;  and  by  leaving  a  reference  to  his 
place  of  residence,  in  the  eyent  of  any  claim  from  the  owner. 
The  course  thus  adopted  by  the  finder,  however^  although  pro- 
ceeding from  a  principle  of  strict  integrity,  was  the  cause,  aa 
appears  from  the  reasoning  of  the  court  below,  of  depriving 
him  of  his  right;  for,  had  he  not  disclosed  the  fact  of  finding, 
the  defendants  must  have  paid  him  the  money,  which,  upoc 
that  fact  being  communicated,  they  refused  to  do. 

A  bill,  if  lost,  and  found  by  any  person,  gives  him  no  property 
against  the  owner,  though  it  does  against  all  other  persons,  and 
the  owner  may  have  trover  for  the  bill  in  the  finder's  hands;  ba^ 
when  it  once  becomes  fairly  transferred  in  the  course  of  trade 
the  owner's  property  is  from  that  time  at  an  end.  Therefore,  i* 
a  banker  or  the  acceptor  of  a  bill  of  exchange  pays  a  bill  sc 
drawn  on  him,  he  shall  not  be  liable  to  the  owner  of  the  bill,  ii 
the  bill  has  been  lost  or  stolen,  provided  such  payment  has  beer 
made  by  him  in  the  fair  course  of  trade  and  business:  1  Esp 
105,  106.  By  this  rule,  if  the  plaintiff  had  sold  the  certificate 
the  purchaser  would  have  been  protected,  even  against  the  tru^ 
owner,  because  it  would  have  been  fairly  transferred  in  the 
course  of  trade;  and  nothing  is  more  common  than  the  sale  oi 
lottery  tickets,  and  the  delivery  constitutes  the  transfer.  It  is, 
however,  the  fair  course  of  the  trade  and  business  of  the  ven- 
dors of  lottery  tickets  to  pay  such  of  them  as  shall  have  drawn 
prizes  to  the  holder  of  such  tickets;  and  therefore,  had  the  de- 
fendants paid  the  plaintiff  on  his  producing  the  prize  ticket,  ic 
my  opinion  the  remedy  of  the  owner  would  have  been  only 
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igainst  the  receiver  of  the  money,  and  not  against  the  payer. 
As  the  case  now  stands,  the  defendants  are  not  bound  to  pay 
even  to  the  trae  owner,  should  he  appear;  as,  in  accordauce  with 
the  decision  of  the  court  below,  no  demand  can  legally  be  made 
except  by  the  owner;  and  therefore,  if  the  owner  should  appear, 
he  would  be  met  by  the  provision  in  the  ticket,  "  if  demanded 
within  twelve  months  after  the  completion  of  the  drawing," 
and  not  having  made  the  demand  in  that  time,  payment  will,  of 
oourae,  be  refused.  Whatever  moTables  are  found  on  the  sur- 
face of  the  earth,  or  in  the  sea,  and  are  unclaimed  by  any  owner, 
are  supposed  to  be  abandoned  by  the  last  proprietor,  and  as 
such  are  returned  into  the  common  stock  and  mass  of  things, 
and  therefore  they  belong,  as  in  a  state  of  nature,  to  the  first 
occupant  or  fortunate  finder:  2  Bl.  Com.  402. 

I  am  unable  to  perceive  why  this  doctrine  should  not  apply 
to  the  matter  under  consideration.  If  I  hold  the  note  of  a  sol- 
vent bank,  it  is  the  same  as  so  much  specie,  because  the  spede 
may  at  any  time  be  obtained  for  it.  So,  also,  for  a  lottery 
ticket  entitled  to  a  prize;  and  if  either  of  these  evidences  are 
found,  and  no  owner  appears  to  claim  them,  they  ought  to  be 
conaidered  as  abandoned  by  the  last  proprietor,  and  to  belong 
to  the  first  occupant  or  fortunate  finder.  That  the  certificate  in 
question  has  been  so  abandoned  must  be  admitted;  for  if  it  was 
otherwise,  the  publiciiy  given  to  the  fact  of  finding  by  its  being 
advertised,  the  trial  in  open  court,  and  the  long  time  elapsed 
since  the  eyent,  would  have  brought  forward  a  claimant. 

Of  things  personal,  a  title  may  be  obtained  to  anything  found 
which  does  not  come  under  the  description  of  waifs,  estrays, 
wreck,  or  treasure-trove.  If  treasure-trove  (specie)  be  found  in 
the  sea  or  upon  the  earth,  it  doth  not  belong  to  the  king,  but 
to  the  finder,  if  no  owner  appears:  Jacob's  Law  Diet.,  vol.  4, 
430;  ToL  6,  ^5.  If  there  is  any  authority  in  these  quotations, 
then,  to  my  view,  the  finding  of  the  certificate,  which  might  be 
tamed  into  money  as  readily  as  the  note  of  a  bank,  was  the 
same  in  effect  as  though  so  much  specie  had  been  found,  and 
belongs  to  no  person  but  the  finder,  except  claimed  by  the 
owner.  A  lottery  ticket,  as  a  transferable  article,  is  the  same 
as  a  bank  note,  and  was  intended  to  be  considered  by  the  mak- 
ers of  them,  and  has  been  so  considered  by  the  public;  as  daily 
instances  occur  of  such  transfers  being  made,  merely  by  deliv 
eiy,  vrithout  any  yerbal  or  written  form  whatever.  If  a  bank 
note  be  found,  it  will  not  surely  be  contended  that  for  such 
eanse  solely  the  bank  who  issued  it  would  be  authorized  to  re- 
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fuse  its  payment.  They  promise  to  pay  the  bearer,  and  the 
vendors  of  lottery  tickets  promise  to  pay  the  holder;  words  of 
the  same  import,  and  equally  binding  upon  the  promisors.  The 
defendants,  therefore,  were  bound  to  pay  the  holder,  and  no 
doubt  they  would  have  paid  him,  but  for  his  honest  admisaion 
that  he  found  the  ticket. 

The  simple  fact  of  the  case  is  as  follows:  The  plaintiff  found 
a  thing  worth  more  than  two  thousand  dollars;  but  feeling,  as 
every  honest  man  would  on  the  oocasion,  that  the  property  was 
not  his  if  the  owner  could  be  discovered,  he  informs  the  persons 
who  were  bound  to  pay  the  money  that  he  had  found  it,  and 
consents  that  the  fact  should  be  published  in  the  newspapers, 
in  order  that  the  owner  might  know  where  to  call  for  his  prop- 
erty. No  owner,  however,  appears,  and  the  finder  demands 
payment  of  the  makers  of  the  thing  found,  who  refuse  to  pay; 
he  appeals  to  the  courts,  and  they  decide  he  has  no  right  to  re- 
cover; by  which  the  maker  of  the  ticket  not  only  receives  the  pay 
for  the  thing  he  had  sold,  but  retains  the  money  for  the  prise, 
to  which  he  has  no  earthly  claim,  as  appears  to  be  admitted  on 
all  hands.  The  true  owner  has  no  claim,  as  he  has  lost  his  rights 
by  omitting  to  demand  the  money  within  twelve  months  after 
the  drawing  of  the  lottery;  the  possessor  has  no  claim,  because 
he  found  the  evidence;  and  the  defendants,  who  have  received 
the  money  from  the  managers,  have  no  claim.  Thus  strangely 
situated  is  this  case  by  the  decision  of  the  court  below. 

It  appears  to  me,  that  the  rule  in  all  cases  of  finding  ought 
to  be,  that  every  person  who  found  anything  that  had  been 
lost  or  abandoned  by  the  owner,  should  be  bound  to  adopt  all 
reasonable  means  in  his  power  to  apprise  the  owner  that  the  ar^ 
tide  was  found;  and  if,  after  doing  so,  no  claimant  appears,  the 
article  found  ought  to  belong  to  the  finder,  he  being  accountable 
to  the  owner,  if  at  any  time  afterwards  he  shall  appear,  daim 
the  property,  and  substantiate  such  claim  by  the  necessary 
proof. 

I  have  come  to  the  conclusion,  therefore,  that  the  plaintiff 
was  entitled  to  the  prise  drawn  to  the  ticket  he  found;  and  con- 
sequently, that  the  decision  of  the  court  below  was  erroneous, 
and  ought  to  be  reversed. 

Beabdblst,  Senator.  The  law  is  well  settled,  that  the  finder 
of  a  chattel  acquires  a  right  to  the  chattel  found  against  all  the 
world  except  the  owner.  It  is  also  well  settled,  that  the  finder 
of  a  promissory  note  or  chose  in  action  does  not  acquire  such 
a  right  as  will  enable  him  to  maintain  an  action  for  the  money. 
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The  finder  is  entitled  to  hold  the  thing  f  oand  until  the  owner 
appears;  but  if  it  is  a  note  or  ohose  in  action,  it  is  but  eyidenoe 
of  a  light,  and  of  no  yalue  unless  enforced:  Peacock  t.  Shades , 
Doug.  611;  Miller  t.  Race,  1  Burr.  452;  Solamans  y.  Sank  of 
England,  18  East,  186;  Pienon  t.  HutokhMon,  in  note  at  end  of 
the  case,  2  Campb.  214. 

It  is  true,  the  finder,  by  transferring  a  note  or  bill  of  exchange 
to  a  bona  fide  purchaser  can  confer  a  good  title,  and  he  who 
steala  a  note  or  bill  can  do  the  same;  but  this  must  be  be- 
fore  the  note  or  bill  is  due,  because  if  due  the  purchaser  takes 
it  on  the  credit  of  the  person  who  sells,  and  is  chargeable  with 
notice  of  eyexy  fact  that  may  be  urged  against  it:  2  Campb. 
214,  in  note.  These  principles  are  familiar,  and  they  appear  to 
me  to  be  condusiye  against  the  plaintiff  in  this  cause.  He 
found  the  certificate  in  relation  to  the  ticket,  and  he  gave  notice 
to  the  defendants  that  he  had  found  it.  Having  given  them 
notice  of  the  finding,  they  could  not  safely  pay  him  the  money 
without  subjecting  themselves  to  an  action  from  the  owner  if 
he  had  appeared.  And  whether  he  appeared  to  claim  the 
money  or  not,  can  not  alter  the  rights  of  the  parties.  If  the 
plaintiff  is  now  entitled  to  recover,  he  was  equally  entitled  the 
moment  the  money  was  due.  It  is  one  of  those  cases  where 
neither  party  is  entitled  in  right  to  the  money,  because  it  be- 
longs to  the  owner  of  the  ticket;  but  the  law  leaves  the  parties 
to  enjoy  the  rights  which  they  respectively  possess.  The  plaint- 
iff has  a  right  to  the  certificate  which  he  found;  and  the  de- 
fendants^  being  in  possession  of  the  prize  money,  must  hold  it 
till  the  owner  appears;  and  if  he  never  appears,  it  is  their  good 
fortune,  as  it  would  have  been  the  plaintiff's,  had  he  found  the 
money  instead  of  the  certificate. 

Suppose  a  foreigner  should  come  into  this  state,  one  who  had 
no  heirs  or  representatives  within  it,  and  should  bring  with  him  a 
check  on  one  of  our  banks,  payable  to  him  or  bearer,  and  should 
lose  it,  or  die  and  leave  the  check  in  his  pocket,  can  it  be  con- 
tended that  the  finder  of  the  check,  or  he  who  should  possess 
himself  of  it,  could  Tnainfain  an  action  against  the  bank  for  non- 
payment, where  notice  was  given  to  the  bank  that  the  person  pre- 
senting it  had  found  it?  I  think  it  can  not  be  maintained  that 
an  action  would  lie;  and  yet  the  bank  would  be  in  possession 
of  the  fund  upon  which  the  check  was  drawn,  and  would  con- 
tinae  in  possession  until  it  was  drawn  out  by  the  person  who 
had  placed  it  there,  or  upon  his  authority;  and  if  he  never  drew 
for  it,  the  bank  would  enjoy  the  fund  as  its  own,  without  any 
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right  except  that  of  posseBsion.  The  law  never  diyests  one 
person  of  his  possession  of  chattels  or  money  for  the  sake  of 
giving  it  to  another,  unless  the  other  shows  a  paramount  right. 
These  priDoiples  are  familiar,  and  are  fairly  deducible  from  the 
cases  which  have  a  bearing  on  the  subject,  and,  I  think,  are 
conclusive  against  the  plaintiff. 

The  opinion  of  the  chief  justice,  I  think,  is  a  correct  exposi- 
tion of  the  law,  and  the  judgment  must  be  affirmed. 

On  the  question.  Shall  this  judgment  be  reversed?  the  mem- 
bers voted  as  follows: 

For  reversal — Senators  Allbn,  Oonxldt,  Dbeiz,  MoOabtt,  Mo- 
IfABxm,  BsxroBD,  Thboop,  Wabbbn,  Whbbueb,  and  Woodwabd — 
10. 

For  aOirmance— The  Ohanoxllob,  and  Senators  Abmsiboko, 
Bbabdslet,  Benton,  Boxjohton,  Bbonson,  Gkbx,  Hubbabd,  Mathib^ 
Mathabd,  McLean,  Oijvbb,  Shbbman,  Talxjiadqb,  and  Todd— 16. 

Whereupon  the  judgment  of  the  supreme  • 
afBrmed. 


Fxndib's  Higrt  ov  AonoN  in  Case  aw  Lost  Oekmb  nr  AcnoN. — ^For  an  ex- 
anuDAtion  of  the  law  on  thia  point  aee  the  note  to  Bra$uUm  v.  ffmfUmrilUBankf 
18  Am.  Deo.  65,  where  the  opinion  of  Savage,  C.  J.,  in  lieLaugklhi  v.  WaUe^ 
in  the  sapreme  ooort,  ia  quoted  at  length,  llie  principal  oaae  ii  ntered  to 
with  approval  in  Tatet  v.  TMcUe^  3  Edw.  Gh.  75»  and  ia  oited  abo  ia 
MaihewB  v.  ffarteU,  1  E.  D.  Smith,  304. 
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FoBSXTH  V.  James  Ganson  and  Othebs,  Admin- 

IBTBATOBS   OF  JOHN  GaNSON. 

(6WBn>XLL,668.] 

AHUMfsiT  WILL  Ln  FOR  Nec£8sabie8  Fusnished  to  mppoit  and  provide  for 
one  whom  the  def endiuit  was  under  a  legal  obligation  to  sapport,  but  for 
whom  he  did  not  providti  the  support  required  by  such  legal  obligation: 
■o  held  where  a  son,  upun  a  sufficient  consideration,  agreed  to  support 
his  father  and  step-motker,  but  after  the  death  of  his  father  refused  to 
•apport  his  step*mothez,  thus  rendering  it  necessary  for  her  to  reoeiTe 
sapport  from  her  son,  who  maintained  this  action  to  reoover  for  the  main- 
twwnee  thus  advanoed. 

Aaamuan  bt  On  ov  Ssvxsal  Admiiiibtbatdbs  may  be  admitted  in  evi- 
dsDoe,  bat  they  can  not  be  considered  by  the  jury  unless  the  other  ad* 
Bunistrators  made  like  admissions. 

A  FAXHSB  divided  his  property  between  his  two  sons,  John 
and  James  Ghmson,  and  gave  the  former  one  thousand  doUars 
more  than  the  latter  in  consideration  that  he  would  support  his 
father  and  step-mother.  The  father  lived  about  two  years  after- 
wards, during  which  time  the  son  John  complied  with  his 
agreement.  After  the  death  of  the  father,  the  son  refused  to 
proTide  for  the  step-mother,  whereupon  her  son,  the  plaintiff  in 
this  action,  took  her  to  his  house  and  thereafter  brought  this 
aetkm,  against  the  administrators  of  John  Ganson,  to  recover 
for  her  support  and  maintenance. 

The  cause  was  tried  at  the  Livingston  circuit  in  May,  1828,. 
before  Hon.  John  Birdsall,  one  of  the  circuit  judges.  During 
the  progress  of  the  trial  certain  admissions  of  James  Ganson^ 
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one  of  the  administratora  of  John  Ganson,  and,  as  such,  a  party 
to  the  present  action,  were  received  in  eyidence,  against  the  ob- 
jection of  the  defendants;  but  the  point  of  its  admissibility  was 
reserved.  The  case  was  established  by  other  evidence  besides 
that  admission.  The  jury  found  for  the  plaintiff  for  two  hun- 
dred and  ninety-seven  dollars  and  fifty  cents,  subject  to  the 
opinion  of  the  court,  whether  the  action  could  be  sustained  in 
the  name  of  the  present  plaintiff.  The  verdict  was  now  moved 
to  be  set  aside. 

A.  Dann  and  J.  A.  Spencer^  for  the  plaintiff.  The  intestate 
agreed  to  support  his  step-mother,  and,  failing  to  do  so,  waa 
liable  to  an  action  by  any  one  who  furnished  such  support:  8 
Johns.  72;  10  Id.  88,  249;  18  Id.  480;  14  Id.  188;  16  Id.  243; 
1  Cai.  585;  8  Bos.  &  Pul.  252;  6  Id.  148;  2  Mass.  415;  1 
Esp.  270;  2  Id.  739;  8  Id.  1;  1  H.  Bl.  90;  4  East.  77;  2 
Lev.  210;  1  Saund.  264,  n.  1;  Hammond  on  Parties,  9,  10. 
The  admissions  of  the  administrator  were  admissible:  6  Pick. 
217,  391;  7  T.  B.  659;  4  Cow.  855;  7  Id.  174. 

J.  Dickson,  for  defendant.  The  admissions  of  the  adminis- 
trator  were  erroneously  admitted  in  evidence:  6  Johns.  273;  4 
Cowen,  293.  The  intestate  was  under  no  legal  obligation  to 
support  his  step-mother:  16  Johns.  281,  583,  n;  7  Cow.  235. 
There  was  no  privity  of  contract  between  plaintiff  and  the  de- 
fendant's intestate:  10  Johns.  361;  13  Id.  406;  14  Id.  87. 

By  Court,  SuthebIiAND,  J.  If  the  plaintiff  can  recover  at  all, 
it  must  be  on  the  ground  that  the  intestate,  John  Ganson,  was 
legally  bound  to  support  his  step-mother,  Esther  Ganson,  and 
that  having  refused  to  provide  for  her,  the  law  implies  a  prom- 
ise on  his  part  to  pay  the  plaintiff  whatever  he  has  neoeesarily 
expended  in  her  support.  There  is  no  evidence,  either  of  a  re- 
quest on  the  part  of  the  intestate  to  the  plaintiff  to  provide  for 
Esther  Ganson,  or  of  any  express  promise  to  pay  him  for  sup- 
porting her.  The  jury,  by  their  verdict,  have  found  that  the 
intestate  either  had  funds  in  his  hands  which  he  was  bound  to 
apply  to  the  support  of  his  step-mother,  or  that  upon  a  good 
consideration  he  had  promised  to  provide  for  her;  &nd  I  think 
the  verdict  is  warranted  by  the  evidence  in  the  case. 

After  the  father  had  given  up  all  his  property  to  hia  sons  John 
and  James,  and  they  had  divided  it  between  them,  Timothy 
Beckus  testifies  that  James,  speaking  of  the  division  to  John, 
said:  **  I  consider  that  I  have  given  you  one  thousand  dollars 
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the  best  of  the  bargain.  I  haye  had  a  family  while  you  have 
had  none,  and  t  expect  the  old  people  will  remain  with  you/' 
James  made  no  reply;  but  that  he  understood  that  he  was  to 
support  his  father  and  step-mother  is  shown  by  the  testimony  of 
Edward  Waterous,  who  states  that  after  the  division  between 
John  and  James,  he  heard  John  say  that  the  old  people  were  to 
live  with  him.  They  accordingly  did  remain  with  him  during 
his  father's  life,  and  the  step-mother  remained  some  time  after- 
wards without  any  objection  or  complaint  on  the  part  of  the 
intestate.  John  Hascal  also  testified  that  he  heard  the  father 
say  in  John's  presence  that  he  had  given  up  all  his  property  to 
faim»  and  that  he  was  to  maintain  him  and  his  wife;  and  the 
same  witness  further  stated  that  he  had  heard  a  great  deal  of 
conversation  in  the  Ganson  family  about  their  property,  and 
that  he  understood  from  such  conversation  that  John  was  to 
support  the  old  people.  This  evidence  warrants  the  conclusion 
that,  in  the  division  of  the  property  of  the  father  between  the 
sons,  the  support  of  the  parents  was  taken  into  consideration 
in  the  portion  allotted  to  John,  and  that  he  undertook,  in  con- 
sideration of  an  extra  allowance  then  made  to  him,  to  take  care 
of  and  provide  for  the  old  people  during  their  lives. 

The  admissions  of  James  Ganson,  one  of  the  defendants,  as 
testified  to  by  George  Hosmer,  were  competent  evidence  at  the 
time  they  were  received.  Where  there  are  several  executors  or 
administrators,  the  admission  or  confession  of  one  will  not 
charge  the  others,  and  enable  the  plaintiff  to  recover  against  all; 
and  the  reason  is,  that  each  executor  or  admimstrator  is  re- 
sponsible for  his  own  acts  only,  and  shall  not  be  charged  with 
the  devoBiavU  of  his  companions.  One  executor,  therefore,  can 
not  confess  a  judgment  which  shall  bind  his  co-executors: 
Toller's  Ex.  867;  1  Str.  20;  Hammon  v.  HunUey  and  others ,  exra., 
4  Cow.  494;  Jamea  v.  Hacldeif,  16  Johns.  277.  In  James  v. 
HacHey^  it  was  contended  that  the  acknowledgment  of  one  of 
the  administrators  was  conclusive  evidence  of  the  debt  against 
all;  but  it  vras  held  that  the  other  administrator  was  not  con- 
cluded from  showing  that  the  debt  never  existed,  or  that  it  bad 
been  paid.  The  opinion  of  Judge  Spencer  in  that  case  seems 
to  concede  that  the  admission  of  one  administrator  is  prima  facie 
evidence  against  all;  but  this  appears  to  me  to  be  canrying  the 
doctrine  too  far.  Each  administrator  may  afford  evidence 
against  himself  by  his  admission;  and  if  the  admissions  of  each 
are  shown,  it  is  equivalent  to  a  joint  admission  by  all.  It  is 
competent,  therefore,  to  prove  the  separate  admission  of  each 
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administrator  of  the  debt;  but  such  admission  by  one  alone« 
where  there  are  seyeral,  will  not  entitle  the  plaintiff  to  recover; 
though  properly  admitted,  therefore,  at  the  time,  it  should  be 
excluded  from  the  final  consideration  of  the  jury,  unless  othet 
evidence  is  produced  which  will  bind  or  conclude  the  other  ad- 
ministrators. Here  the  objection  was  simply  to  the  admission 
of  the  evidence.  The  objection  was  properly  overruled.  The 
charge  of  the  judge  is  not  objected  to.  He  may  have  directed 
the  jury  to  disregard  this  evidence. 

The  remaining  inquiry  is  (admitting  the  intestate  to  have  been 
legally  bound  to  support  Mrs.  Qanson),  whether  this  action  csd 
be  maintained  in  the  name  of  the  present  plaintiff.  I  am  o^ 
opinion  that  it  can.  It  appears  to  me  to  be  analogous  to  th«» 
case  of  necessaries  furnished  to  a  wife  or  infant  child,  for  whom 
the  husband  or  father  improperly  neglects  or  refuses  to  provide. 
In  such  oases  the  law  raises  an  implied  promise,  on  the  part  of 
the  husband  and  father,  to  pay  for  such  necessaries:  8  Johns. 
72;  13  Id.  480;  14  Id.  188;  1  Esp.  270;  2  Id.  739;  3  Id.  1;  1 
H.  Bl.  90;  3  Bos.  &  Pul.  252;  6  Id.  148;  16  Johns.  281.  Id 
Mure  V.  Craig,  6  Bos.  &  PuL  148,^  the  husband  had  expressly 
covenanted  with  A.,  as  trustee  for  his  wife,  to  pay  his  wife  a 
weekly  allowance  of  five  shillings;  the  wife  lived  with  A.,  and 
the  husband  having  neglected  to  pay  the  stipulated  sum,  A. 
brought  an  action  of  indebitatus  assumpeU  against  him  for  board 
and  other  necessaries  furnished  to  his  wife,  and  the  action  waa 
sustained,  notwithstanding  the  express  covenant  on  which,  it 
was  admitted,  the  plaintiff  might  have  sued. 

The  intestate  in  this  case  being  legally  bound  to  provide  for 
Mrs.  Ganson,  the  services  and  supplies  afforded  to  her  by  the 
plaintiff  were  advantageous  to  the  defendant,  and  may  well  be 
considered  as  having  been  rendered  at  his  request. 

New  trial  denied. 


That  ths  AnmasiONs  or  ons  BxacirroR  oa  AmmfisTBATOB  an  not  noeiv. 
sble  in  oyidenoe  against  his  oo-exeoatora  or  oo-adminiatratora  ia  a  point  apon 
which  the  principal  case  ia  approved  in  Melntire  ▼.  Mcrri$,  14  Wend.  08^ 
Cayuga  Co.  Bank  ▼.  BemieU,  6  Hill,  230;  Lane  ▼.  DUy,  4  Barb.  £35;  E&oood 
V.  Deifendwif,  0  Id.  407. 
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MaBTIN   V.  DWELLT. 

[6  WsaDXLZi,  9.] 
Fkia-oovsKr  oouxj>  vot,  at  Ck)KMON  Law,  Bab  Hxbself  or  her  hein  of 

may  aitefce  of  whicdi  ahe  was  teiied  in  her  own  rig^t»  nor  of  her  dower  in 

hor  hnsbMid's  land,  by  joining  with  her  hnshand  in  any  deed  or  conyey- 

anoe.    Per  Satherland,  J. 
fwMMFConnxfB  ovhY  MoDC  OF  CoinrBmro  Hx&  Hsaltt  at  Commov  Law 

was  by  ««Hatig  with  her  hnaband  in  levjring  a  fine,  in  which  ahe  waa 

pritrately  examined  by  the  judge  of  the  court  in  which  the  fine  waa 

levied. 
Died  Duly  Agknowledoxd  bt  a  Wira  vnbbb  thb  Statittb  haa  the  aame 

efEMt  aa  a  fine  at  common  law. 
Wm's  DsKD,  voT  AoKif  OWLEDOXD  puTBuant  to  the  direotionB  of  the  atat- 

ute,  ia  abeolntely  void,  and  can  not  be  apedfically  enforced  in  equity,  aa 

an  agreement  to  conyey,  againat  her  or  her  heira 
Such  a  Dkbd  Fobms  no  Cobsidkbatiok  for  a  pronuae  to  pay  the  purchaae 

moDey»  taid  a  note  given  therefor  ia  nudum  paetum,  and  void  between 

the  parHoa. 
fntm-cayraa  »  not  Bound  bt  Cotsnantb  contained  in  her  deed,  in  thia 


FiMB-oomET's  Dbkd  Don  NOT  Eanop  her  from  aetting  up  an  after-acquired 
intereai. 

WamE^ooYEBTt  WITH  BssFBOT  TO  Hbr  Sbpabatb  Estatb  aettled  to  her  aepa- 
lafee  oae  by  deed  or  will,  and  anbject  to  her  excludve  control,  and  with 
reapeci  to  property  which  ahe  holda  aa  trnatee,  without  any  beneficial 
intereat,  ia  oonaidered  a,/eme  sole,  and  her  contracta  concerning  the  aame 
nay  be  valid  and  enf croeable  in  equity. 

A»  TO  ALL  OTHXB  Mattbrs  her  contracta  are  abaolutely  void  at  law  and  in 
equity. 

Appeal  from  chancery.  The  case  waa:  The  respondents,  as 
beiiB  at  law  of  Miriam  Dwelly,  having  commenced  an  action  of 
ejectment  to  recoTcr  certain  land  from  the  appellant,  the  latter 
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filed  a  bill  in  chancexy,  settings  forth  that  he  and  the  said 
Miriam  were  brother  and  sister,  and  heirs  at  law  of  their  de- 
ceased father,  and  that  in  April,  1800,  in  a  settlement  between 
himself  and  the  said  Miriam  and  her  husband,  they  agreed  to 
sell  and  conyey  to  him  her  share  of  her  father's  land  for  a  spe- 
cified consideration,  and  subsequently  conyeyed  the  same  to 
him  under  their  hands  and  seals,  he  paying  the  consideration, 
which  he  verily  believed  was  applied  to  the  said  Miriam's  use; 
that  the  said  Miriam  made  said  agreement,  and  executed  said 
conveyance  voluntarily,  and  without  any  fear  or  compulsion  of 
her  husband,  though  she  did  not  duly  acknowledge  the  same 
according  to  the  provisions  of  the  statute;  that  the  appellant 
entered  into  possession,  and  remained  unmolested  by  the  said 
Miriam  and  her  husband  until  their  deaths,  respectively,  in 
1825  and  in  1826,  though  they  had  never  executed  to  him  any 
other  deed,  and  that  he  had,  while  in  possession,  expended 
large  sums  of  money  in  cultivating  and  improving  the  prem- 
ises. He,  therefore,  prayed  a  discovery,  and  that  the  defend- 
ants, as  heirs  at  law,  be  decreed  to  perform  the  agreement 
entered  into  by  the  said  Miriam  and  her  husband,  by  conveying 
the  premises  to  him,  and  that  they  be  restrained  from  bringing 
any  actions  for  the  recovery  of  the  said  premises,  and  from  prose- 
cuting the  action  already  commenced,  etc.  The  injunction  was 
granted.  The  respondents  afterwards  answered,  admitting 
that  in  1800  the  said  Miriam's  husband  agreed  to  release  his 
interest  in  the  premises,  and  that  a  conveyance  was  drawn  em- 
bracing said  lands,  which  was  signed  by  the  said  Miriam  and 
her  husband,  but  alleging  that  the  said  Miriam  declared  that 
she  would  not  acknowledge  the  due  execution  of  the  said  deed, 
and  repeatedly  afterwards  told  the  appellant  that  she  would 
not  do  so.  They  also  denied  that  the  consideration  money  was 
paid  to  the  said  Miriam,  or  went  particularly  to  her  use.  They 
further  charged  the  appellant  with  misrepresentations  and  con- 
cealment of  facts  in  obtaining  the  deed.  The  chancellor  dis- 
solved the  injunction,  and  from  that  order  this  appeal  was 
taken. 

J.  Crary,  for  the  appellant. 

8.  Stevens  and  D.  EusseU,  for  the  respondents. 

SuTHBBLAin),  J.  The  general  question  presented  by  this  ease 
is,  whether  a  deed  of  a  feme-covert,  not  executed  and  acknowl- 
edged according  to  the  provisions  of  the  statute,  1  Bev.  Laws, 
869,  and  therefoze  void  and  ii  operative  at  law,  is  to  be  consid- 
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ered  and  treated  in  a  court  of  equity  as  a  valid  agreement  to 
coQTej,  the  specific  performance  of  which  will  be  decreed  as 
against  ilie feme-covert  or  her  heirs. 

By  the  common  law,  afeme-covert  could  not,  by  uniting  with 
her  husband  in  any  deed  or  conveyance,  bar  herself  or  her  heirs 
of  any  estate  of  which  she  was  seised  in  her  own  right,  or  of 
her  right  of  dower  in  the  real  estate  of  her  husband.  This  dis- 
ability is  supposed  to  be  founded  in  the  principle  that  the 
aeparate  legal  existence  of  the  wife  is  suspended  during  the 
marriage,  and  is  strengthened  by  the  consideration  that  from 
the  nature  of  the  connection,  there  is  danger  that  the  influ- 
ence of  the  husband  may  be  improperly  exerted,  for  the  purpose 
of  forcing  the  wife  to  part  with  her  rights  in  his  favor.  The 
law,  therefore,  considers  any  such,  deed  or  conveyance  as  the 
act  of  the  husband  only,  although  the  wife  may  have  united 
in  it,  and  restrained  its  operation  to  the  husband's  interest  in 
the  premises,  and  gives  to  it  the  same  effect  as  though  he  alone 
had  executed  the  conveyance. 

The  only  mode  in  which  a  feme-covert  could  at  common  law 
convey  her  real  estate,  was  by  uniting  with  her  husband  in 
levying  a  fine.  This  is  a  solemn  proceeding  of  record,  in  the 
face  of  the  court,  and  the  judges  are  supposed  to  watch  over 
and  protect  the  rights  of  the  wife,  and  to  ascertain  by  a  private 
examination  that  her  participation  in  the  act  is  voluntary  and 
unconstrained.  This  is  the  principle  upon  which  the  efficacy 
of  a  fiue  is  put  by  most  of  the  authorities:  3  Cru.  Dig.  153, 
tit.  35,  c.  10;  2  Inst.  515;  1  Vent.  121,  a.  But  whatever  may 
be  the  foundation  of  the  doctrine,  it  is  now  fully  established. 

Our  statute  declares  that  no  estate  of  a  feme-covert  residing 
in  this  state  shall  pass  by  her  deed,  without  a  previous  acknowl- 
edgment made  by  her  before  a  proper  officer  apart  from  her 
husband,  that  she  executed  such  deed  freely,  without  fear  or 
compulsion  of  her  husband:  1  Bev.  Laws,  369.  This  provis- 
ion, it  will  be  observed,  is  an  enlargement  and  not  a  restraint 
of  the  common  law  powers  of  a  feme-covert.  It  authorizes  a 
less  formal  mode  of  conveyance  than  was  known  to  the  com- 
mon law.  It  gives  to  her  deed,  when  duly  acknowledged,  the 
same  power  and  effect  as  a  fine;  but  if  not  acknowledged  ac- 
cording to  the  directions  of  the  statute,  it  declares  that  no 
estate  shall  pass  by  it.  It  leaves  it  as  it  would  have  stood  at 
the  common  law,  if  the  statute  had  never  been  passed,  ab- 
solutely void  and  inoperative. 

It  was  conceded  that  such  must  be  the  consequence  at  law; 
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but  it  was  contended  that  a  court  of  equity  would  consider  it 
as  an  agreement  to  conyej,  and  if  it  was  shown  to  have  been 
▼olantazily  made  for  a  valuable  consideration,  would  compel 
the  wife  or  her  heirs  specifically  to  perform  it  This  doctrine 
appears  to  me  to  be  unsound  in  principle,  and  unsupported  by 
any  color  of  authority.  A  fevM<ooeri^  by  the  principles  of  the 
common  law,  is  not  only  incapable  of  conyeying  her  real  estate 
by  deed,  but  she  can  not,  as  a  general  rule,  make  a  valid  contract 
of  any  description  in  relation  either  to  real  or  personal  prop- 
erty. This  disability  results  from  the  nature  of  the  matrimonial 
connection.  In  contemplation  of  law,  the  wife  is  hardly  con- 
sidered as  having  a  separate  legal  existence.  She  and  her  hus- 
band constitute  but  one  person.  She  can  not  bind  either  her 
husband  or  herself  by  any  contract.  She  may  execute  a  naked 
power;  and  as  to  her  separate  estate,  that  is,  such  estate,  either 
real  or  personal,  as  is  settled  on  her  for  her  separate  use,  with- 
out any  control  over  it  on  the  part  of  her  husband,  a  court  of 
chancery,  for  certain  purposes,  will  consider  her  a  feme-9ole^ 
and  her  contracts  in  relation  to  it  may  be  binding:  6  Day,  496 
[Bviler  V.  Bwckmgham,  6  Am.  Dec.  174];  2  Kent  Com.  137-141; 
I  Johns.  Ch.  450;  3  Id.  77;  17  Johns.  548  [Jaqwes  v.  M.  E. 
Church,  8  Am.  Dec.  447];  but  her  own  lands,  or  her  right  of 
dower  in  the  lands  of  her  husband,  are  not  her  separate  estate, 
within  the  meaning  of  this  rule.  It  certainly  will  not  be  con- 
tended that  the  conveyance  in  this  case  can  have  any  greater 
effect  than  an  express  covenant  on  the  part  of  the  husband  and 
wife  to  convey;  and  I  apprehend  that  an  examination  of  the 
cases  will  show  that  such  a  covenant,  made  during  coverture, 
would  be  absolutely  void  against  the  wife  and  her  heirs,  both  at 
law  and  in  equity.  The  greatest  extent  to  which  the  English 
courts  have  ever  gone,  is  to  hold  that  an  action  would  lie  against 
a  wife  after  the  death  of  her  husband,  upon  a  covenant  of  war- 
ranty contained  in  a  fine,  executed  by  her  and  her  husband, 
though  she  was  a  feme-covert  when  it  was  levied. '  This  was 
held  in  the  case  of  WoUon  v.  Hele,  2  Saund.  178,^  and  1  Mod* 
290.  It  was  also  held,  in  some  of  the  earlier  cases,  that  if 
baron  and  feme  joined  in  a  lease  for  years  by  indenture  of  the 
wife's  land,  and  she  accepted  rent  after  his  death,  she  was  lia* 
ble  to  the  covenants  in  the  lease:  Oteenwood  v.  Tyher,  Cro.  Jac. 
663,  564;  2  Saund.  180,  note  9.  The  acceptance  of  the  rent  in 
a  confirmation  of  the  lease,  and  may  be  considered  equivalent 

to  a  new  execution  and  delivery,  though  the  wife  was  at  liberty, 

——————^ 
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ftfter  her  hoBband's  death,  to  aToid  or  affirm  it,  if  she  had 
ehoeen. 

The  dootrine  that  a  wife  is  bound  bj  her  coyenant  of  war- 
tantj,  entered  into  during  coTertnre,  is  considered  by  Chancel- 
lor Kent,  2  Kent  Com.  140,  aa  at  war  with  the  estabMshed 
principle  of  the  common  law,  that  she  is  incapable  of  binding  her- 
self by  any  contract;  and  a  contrary  doctrine  has  been  expressly 
held,  both  in  this  state  and  in  Massachusetts:  Ibwler  v.  Shearer, 
7  ICass.  21;  Colcord  and  another  y.  Swan  and  wife^  Id.  291. 
In  these  cases  it  was  obsenred,  that  although  the  deed  of  a  mar- 
ried woman  is  ipso  facto  yoid  by  the  common  law  of  England, 
yet  by  the  immemorial  usage  of  Massachusetts  it  would  pass 
her  estate  and  she  would  be  estopped  by  her  coyenants,  though 
no  action  would  lie  against  her  for  a  breach  of  them.  But  the 
supreme  court  of  this  state,  in  Jackson  ex  dem.  Ghwes  y^Vander- 
hetfden,  17  Johns.  167  [8  Am.  Dec.  378],  went  still  farther,  and 
held  that  a  feme-covert  not  only  was  not  liable  to  an  action  on 
the  coyenants  contained  in  a  deed  executed  and  acknowledged 
according  to  the  statute,  by  her  and  her  husband,  but  that  she 
was  not  estopped  by  her  coyenant  from  setting  up  any  out- 
standing title  to  the  premises,  or  any  other  defense.  Chief  Jus- 
tice Spencer,  in  deliyering  the  opinion  of  the  court,  obseryed 
that  it  was  a  settled  principle  of  the  common  law  that  coyerture 
disqualifies  a  feme-covert  from  entering  into  a  contract  or  coy- 
enant personally  binding  upon  her.  She  may,  at  common  law, 
paas  her  real  property  by  a  fine  duly  leyied;  and  under  our  own 
statute,  she  may  also,  in  conjunction  with  her  husband,  on  due 
examination  before  a  competent  officer,  conyey  her  real  estate; 
but  such  deed  can  not  operate  as  an  estoppel  to  her  subsequently 
acquired  interest  in  the  same  land. 

There  is  a  class  of  cases  in  which,  where  the  husband  had  ex- 
piessly  coyenanted  that  his  wife  should  join  in  a  fine  of  her  real 
estate,  he  has  been  decreed  specifically  to  perform  his  coyenant, 
or  to  suffer  imprisonment  by  way  of  penalty:  Griffin  y.  Taylor, 
Toth.  106;  Barrington  y.  Horn,  2  Eq.  Cas.  Abr.  17,  pi.  7;  HaU 
y.  Bardy,  3  P.  Wms.  187;  Morris  y.  Stephenson,  7  Ves.  474; 
WOhers  y.  Pvnchard,  cited  in  Morris  y.  Stephenson,  In  most  of 
those  cases,  howeyer,  it  did  not  appear  that  the  wife  had  re- 
fused to  unite  in  the  fine;  and  the  only  reason  on  which  the 
decisions  are  put  is,  that  it  is  to  be  presumed  she  was  consulted  by 
her  husband  before  he  entered  into  the  coyenant,  and  gaye  her 
assent  to  it.  Lord  Cowper,  howeyer,  questioned  this  doctrine 
in  Outread  y.  Bound,  4  Yin.  Abr.  203,  pi.  4,  cited  in  1  Fonbl. 
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293,  note  *I,  as  did  the  master  of  the  rolls  in  Daniel  v.  Adams, 
Ambl.  495.  Its  soundness  was  also  denied  bj  Chief  Baron  Gil«* 
bert  in  his  Lex  Prsetoria,  245,  and  most  pointedly  by  Lord 
Eldon  in  Emery  y.  Wade,  8  Yes.  614,^  and  in  Martin  y.  MUchell, 
2  Jac.  &  Walk.  425.  It  was  conceded  by  the  counsel  and  by 
Sir  Thomas  Plumer,  the  master  of  the  rolls,  that  such  was  not 
the  law  at  this  day.  The  same  opinion  had  been  preyioasly  ex- 
pressed by  the  same  learned  judge,  in  Bowel  y.  George,  1  Mad. 
Ch.  16. 

The  case  of  Baker  y.  Child,  2  Yem.  61,  is  the  only  one  which 
I  haye  been  able  to  find  which  contains  the  slightest  intimation 
that  A  feme  will  be  decreed  specifically  to  execute  an  agreement 
made  by  her  during  coyerture.  The  whole  report  of  that  case 
is  this:  ''  Where  dk  feme-covert,  by  agreement  made  with  her  hus- 
band, is  to  surrender  or  leyy  a  fine,  though  the  husband  die  be- 
fore it  be  done,  the  court  will,  by  decree,  compel  the  woman  to 
perform  the  agreement."  No  facts  or  circumstances  are  stated. 
Whether  it  was  an  antenuptial  agreement  between  the  husband 
and  wife,  or  an  agreement  made  by  them  with  some  third  per- 
son, it  is  difficult  t/)  discoyer.  It  is  altogether  too  loose  and  bald 
a  case  to  be  entitled  lo  any  consideration;  and  it  is  said  of  that 
case,  in  1  Eq.  Cas.  Abr.  62,  pL  2,  that  upon  looking  into  tha 
register's  minutes,  it  appeared  that  the  court  made  no  decree  in 
it;  but  it  was,  by  consent,  referred  to  Mr.  Sergeant  Bawlinson  for 
his  arbitration.  It  is  in  no  point  of  yiew,  therefore,  an  author- 
ity. The  case  of  Boupe  y.  Atkinson^  Bunb.  163,  cited  by 
the  counsel  for  the  appellants,  was  this:  A  lease  for  a  term 
of  years  was  assigned  to  the  trustees  before  marriage,  in  trust 
that  they  should  make  leases  for  the  benefit  of  the  husband  and 
wife.  After  marriage,  the  husband  and  wife  assigned  the  lease 
to  one  Sparke  for  a  yaluable  consideration.  After  the  death  of 
the  husband,  the  widow  brought  her  bill  against  Sparke,  to  be 
leyied  against  this  assignment  made  during  coyerture,  on  the 
ground  that  no  fine  had  been  leyied.  It  was  held  that  the  as- 
signment by  the  cestuia  que  trust  was  in  the  nature  of  an  appoint- 
ment, and  should  bind  him  in  equity  as  much  as  if  it  had  been 
made  by  the  trustees  by  their  direction.  It  bears  no  analogy 
to  this  case.  The  anonymous  case  in  Mosely,  248,  is  equally 
inapplicable.  An  estate  was  purchased  in  trust  for  the  husband 
and  wife  and  their  heirs,  and  the  husband  and  wife  joined  in  a 
mortgage  to  the  yendor  to  secure  a  part  of  the  purchase  money. 
The  mortgagee  brought  a  bill  of  foreclosure,  and  the  husband 

1 .  Emery  ▼.  Wcue,  6  yes.  614. 
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and  ^nfe  put  in  a  joint  answer,  in  which  it  is  to  be  inferred  no 
objection  was  taken  to  the  mortgage  on  account  of  the  covert- 
ure of  the  wife.  The  husband  died  pending  the  suit,  and  the 
wife  then  moved  for  leave  to  amend  her  answer,  in  order  to  set 
up  the  defense  that  no  fine  had  been  levied.  The  lord  chan- 
cellor refused  the  motion,  with  the  single  observation,  that 
though  the  mortgage  was  insufficient  at  law,  he  should  consider 
the  answer  that  had  been  put  in  as  eqaal  to  a  fine.  Penne  v. 
Peacock  and  wife^  Caa.  Temp.  Talb.  41,  was  a  case  of  a  mortgage 
given  by  the  husband  to  the  plaintiff  upon  the  lands  of  his  wife, 
which  had  been  conveyed  by  her  to  trustees,  with  his  privity, 
before  the  marriage,  in  trust  to  pay  the  rents  and  profits  to  hex 
separate  use  for  her  life.  After  the  mortgage  given,  the  husband 
and  wife  levied  a  fine  of  the  mortgaged  premises,  and  both  de- 
clared the  uses  of  the  fine  to  be  to  the  plaintiff,  for  securing  the 
principal  and  interest  of  the  mortgage.  The  wife  insisted  in 
her  answer  that  she  had  joined  in  the  fine  by  duress  of  her  hus- 
band, and  that  she  had  no  estate  in  the  premises  upon  which  a 
fine  could  operate.  The  suggestions  of  duress  and  fraud  were 
not  sustained  by  the  proofs,  and  it  was  held  as  an  established 
doctrine,  that  the  operation  of  a  fine  is  the  same  upon  trust  as 
upon  legal  estates.  That  case  also  is  entirely  inapplicable  to 
this. 

The  precise  question,  however,  involved  in  this  case,  has 
arisen  in  a  sister  state,  and  been  very  ably  discussed  both  by 
the  counsel  and  the  court.  I  allude  to  the  case  of  BuUer  and 
JiuxUer  V.  Buckingham,  5  Conn.  492  [5  Am.  Dec.  174].  It  was 
there  held  that  an  agreement  by  a  feme-covert,  with  the  assent 
of  her  husband,  for  the  sale  of  her  real  estate,  was  absolutely 
void  at  law,  and  could  not  be  enforced  against  her  in  a  court  of 
equity.  The  defendant  in  that  cose,  Mrs.  Buckingham,  as  the 
widow  of  her  former  husband  Joseph  Biyan,  bad  a  right  of 
dower  in  a  particular  lot  of  land  of  which  he  died  seised.  She 
subsequently  married  Gideon  Buckingham,  and  she  and  hef 
husband,  in  January,  1793,  agreed  to  sell  all  her  interest  in  the 
premises  to  the  plaintiffs,  Butler  and  Atwater,  and  joined  in  a 
penal  bond  to  them;  the  condition  of  which  was,  that  if  she 
should  quitclaim  all  her  right  of  dower  in  the  premises  to  the 
obligees,  then  the  bond  should  be  void.  The  petition  (which 
was  in  the  nature  of  a  bill  in  chancery)  stated  that  the  peti- 
tioners immediately  entered  into  the  possession  of  said  land, 
and  from  that  time  to  the  date  of  the  petition,  a  period  of  mora 
than  twenty  years,  had  had  peaceable  and  uninterrupted  posses- 
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sion  of  the  some;  tbat  they  had  made  valoable  improyementa 
thereoDy  with  the  knowledge  of  the  defendant  and  her  hasband, 
in  full  confidence  that  thej  would  perform  their  agreement;  that 
Gideon  Buckingham,  the  husband  of  the  defendant,  died  in 
1810;  and  that  she,  upon  regular  and  repeated  applications, 
had  refused  to  quitclaim  her  right  of  dower,  and  had  recently 
commenced  an  action  at  law  to  recover  the  same  from  the 
plaintiffs.  The  petition  prayed  for  a  perpetual  injunction,  or 
that  the  defendant  should  be  decreed  to  convey  her  right  of 
dower  in  the  premises.  Upon  a  demurrer  to  this  petition,  it 
was  held  by  the  nine  judges  sitting  as  a  court  of  errors,  that 
the  petitioners  were  entitled  to  no  relief.  It  was  observed  by 
the  court  that  the  whole  system  of  the  common  law  was  op- 
posed to  the  doctrine  on  which  the  petition  was  founded;  that 
it  was  a  fundamental  principle  of  the  common  law  that  the  con- 
tract of  VkfeTtie-coveri  is  absolutely  void,  except  where  she  con- 
veys her  estate  by  fine  duly  acknowledged,  or  by  some  matter 
of  record,  when  she  is  privately  examined  in  order  to  ascertain 
whether  such  conveyance  is  voluntary  on  her  part;  and  it  is 
pertinently  said.  How  absurd  then  would  it  be  to  enforce  such 
a  contract  to  convey,  made  without  such  examination  I  It  would 
be  saying  that  a  feme-^xyvert  can  not  directly  convey  her  real 
estate,  uuless  she  be  priva^ly  examined;  and  yet  she  can  con- 
tract to  convey  without  such  examination,  and  such  contract 
will  be  enforced  against  her.  By  this  mode,  the  established 
law  in  relation  to  a  feme^coveri  and  her  real  estate  will  be  com- 
pletely subverted. 

A  feme^overt,  in  relation  to  her  separate  property,  that  is, 
property  settled  to  her  separate  use  by  deed  or  will,  with  a 
power  of  appointment,  and  rendered  subject  to  her  exclusive 
control,  and  also  with  respect  to  property  which  she  holds  as 
trustee  without  any  beneficial  interest  in  her  own  right,  is  con- 
sidered as  a  /enie-«oZ6,  and  her  contracts  in  relation  to  those 
subjects  may  be  valid,  and  a  court  of  equity  may.  interfere  to 
enforce  them.  As  to  all  other  matters,  they  are  absolutely 
void,  and  it  is  no  less  a  moral  than  a  legal  absurdity,  to  say  that 
a  court  of  equity  will  enforce  a  void  contract;  it  is  a  mere 
nullity;  there  is  nothing  to  be  carried  into  execution.  The 
deed  of  a  feme-covert^  not  acknowledged  according  to  the 
statute,  forms  no  consideration  for  a  promise  to  pay  the 
purchase  money;  a  note  given  under  such  circumstances  is  a 
nudum  pactum,  and  void  as  between  the  parties.  This  was  ex- 
pressly adjudged  by  the  supreme  court  of  Massachusetts,  in 
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Fowler  ▼.  Shearer,  7  Mass.  14,  and  must  be  so  upon  every 
principle  applicable  to  contracts.  If  an  absolute  sale  consum- 
mated bj  a  deed  is  void,  unless  such  deed  is  ackno\7ledged  in 
the  mode  prescribed  bj  the  statute,  it  is  impossible  that  a  con- 
tract to  sell  and  convey  at  some  future  time  should  be  valid. 

The  language  of  the  master  of  the  rolls,  Sir  Thomas  Plumer, 
in  Martin  v.  MUcJieU,  2  Jac.  &  W.  424,  upon  the  general  prin* 
ciple  applicable  to  the  contracts  of  married  women,  is  very 
strong  and  explicit.  He  says:  "  The  acts  of  a  married  woman 
with  respect  to  her  estate  are  perfectly  void.  She  has  no  dis- 
posing power,  though  she  may  have  a  disposing  mind.  An 
agreement  signed  by  her  with  her  husband  can  not  affect  her 
estate,  and  can  not  give  the  party  a  right  to  call  upon  her  in  a 
coort  of  equity  to  execute  a  conveyance,  to  bar  her  if  she  sur- 
vives, and  to  binji  her  inheritance.  If  an  agreement  is  signed 
by  a  person  competent  to  contract,  and  is  for  a  valuable  con- 
sideration, but  defective  in  form,  there  is  a  remedy  in  equity; 
for  yon  have  a  valid  contract  to  stand  upon.  But  with  a  mar- 
ried woman  there  can  be  no  binding  contract.  The  instrument 
is  not  good  as  an  agreement;  then  how  can  it  be  said  to  bind 
her?"  The  same  language  substantially  is  used  by  the  court 
in  the  case  of  Wright  v.  Stiller,  2  Yes.  jun.  676,  and  is  to  be 
found  in  all  the  elementary  treatises  upon  the  subject.  The 
cases  of  Jackson  v.  Stevens,  16  Johns.  114;  Jackson  v.  Cairns, 
20  Id.  803,  and  Doe  ex  dem.  Depeyster  v.  Bdwland,  8  Oow. 
277  [18  Am.  Dec.  445],  show  very  conclusively  the  opinion 
which  has  always  been  entertained  iu  our  courts  of  the  ab- 
solute nullity  of  a  conveyance  or  contract  made  by  a  married 
woman  in  relation  to  her  real  estate.  In  the  first  case,  Judge 
Spencer  observed,  that  the  conveyance,  although  signed  and 
sealed  by  the  wife,  was  not  her  deed  until  she  had  acknowl«> 
edged  it  according  to  the  statute.  It  could  not  bind  her  as  a 
contract.  She  was  Hot  confirming  an  inchoate  and  imperfect 
agreement.  The  deed  took  its  efficacy  from  the  period  of  her 
acknowledgment.  There  was  nothing  prior,  to  which  it  could 
relate.  The  other  cases  are  equally  strong  to  the  same  point. 
Vide,  also,  7  Johns.  81. 

The  bill  is  not  framed  with  a  view  to  the  refunding  of  the 
purchase  money  paid  by  the  appellant  for  the  premises  in  ques- 
tion. It  seeks  distinctly  a  specific  execution  of  the  agreement, 
or  a  perpetual  injunction  of  any  suit  at  law.  Whether  the  rep- 
reaentatives  of  Abner  Dwelly  coald  be  compelled  to  refund,  it 
is  not  now  necessary  to  consider. 

I  am  in  favor  of  affirming  the  decree,  with  costs. 
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BsABDBLBT,  Senator.  It  Ib  supposed  by  the  appellant  thai 
the  payment  ^f  the  consideration  money,  and  signing  the  deed 
by  the  husband  and  wife,  amount  to  such  an  agreement  as  will 
be  enforced  in  chancery  by  a  decree  for  a  specific  performance. 
I  do  not  understand  that  in  the  present  case  it  is  pretended 
there  was  any  agreement  to  Convey,  except  the  agreement  evi- 
denced by  receiving  the  money  and  signing  the  deed.  It  is 
therefore  unnecessary  to  decide  whether  any  case  could  be  pre- 
sented of  an  agreement  on  the  part  of  the  wife  for  the  sale  of 
her  land,  without  an  acknowledgment  as  prescribed  by  statute, 
that  would  be  enforced  in  chancery.  I  am  clearly  of  opinion 
that  the  decision  of  the  chancellor  is  right.  At  common  law, 
the  wife  could  part  with  her  interest  in  lands  only  by  joining 
with  her  husband  in  a  fine,  and  it  then  required  a  private  ex- 
amination before  a  judge  of  the  court  where  the  fine  was  levied. 
Under  our  statute,  she  may  join  with  her  husband  in  a  convey- 
ance, and  thus  pass  her  estate,  provided  she  is  examined  pri- 
vately, and  acknowledges  that  she  does  it  voluntarily  and  with^ 
out  fear  or  compulsion  of  her  husband.  The  object  of  the 
statute  is  to  protect  the  rights  of  the  wife,  and,  generally 
speaking,  any  agreement  or  conveyance  which  she  makes  in  re- 
gard to  land,  except  as  prescribed  by  the  statute,  is  not  bind- 
ing upon  her  or  her  heirs,  because  the  law  adjudges  it  made  at 
the  instance  and  under  the  influence  and  coercion  of  the  hus- 
band. 

It  appears  to  me  that  to  sustain  this  appeal  will  have  the  ef- 
fect of  unsettling  the  whole  law  in  relation  to  the  rights  of 
married  women  in  real  estate,  and  will  amount  to  a  virtual  re- 
peal of  the  statute.  The  wife  is  deemed  to  be  wholly  under 
the  influence  of  her  husband,  and  it  is  as  necessary  for  her 
protection  that  she  should  be  privately  examined  before  an  of- 
ficer, to  ascertain  her  volition  in  regard  to  an  agreement,  as  it 
is  in  regard  to  a  conveyance.  I  very  much  d6ubt  whether  any 
agreement  could  be  made  with  a  married  woman,  in  relation  to 
lands,  that  could  be  enforced  in  equity  against  her.  If  any 
agreement  could  be  enforced,  it  would  probably  be  one  where 
the  consideration  money  was  secured  for  her  separate  use,  and 
where  it  should  appear  not  to  have  been  contrary  to  her  inter- 
est. It  is  not  pretended  that  the  present  conveyance  is  of  any 
effect,  except  as  evidence  of  an  agreement  that  a  court  of  equity 
will  enforce;;  and  in  this  respect  it  is  nugatory,  because  the  law 
adjudges  it  to  have  been  made  at  the  instance  of  the  husband. 
If  chancery  will  enforce  such  an  agreement,  I  can  imagine  no 
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barrier  that  can  be  erected  against  the  encroaoliment  of  the 
hnabandy  or  for  the  protection  of  the  wife.  It  fritters  away  the 
statute  and  makes  it  a  dead  letter. 

Suppose  a  worthless  husband,  who  keeps  his  wife  in  constant 
fear,  should  wish  to  dispose  of  her  estate  contrary  to  her  wishes; 
he  finds  a  purchaser,  and  has  witnesses  ready,  and  in  the  pres- 
ence of  the  wife  agrees  with  the  purchaser  to  sell  him  the  estate 
of  the  wife,  and  that  she  shall  join  in  the  conveyance;  he  re- 
C8i?es  part  of  the  purchase  money,  or  the  whole,  in  the  presence 
of  the  wife,  and  puts  the  purchaser  in  possession  of  the  prop- 
erty; the  wife,  from  fear  of  her  husband,  says  nothiug  (and 
from  silence  the  law,  in  ordinary  cases,  adjudges  acquiescence); 
the  husband  has  a  right  to  control  the  possession,  and  such  an 
agreement  unquestionably  would  be  enforced  against  him;  and 
why  not  against  the  wife,  if  she  is  capable  of  making  a  contract  ? 
The  whole  policy  of  the  law  is  against  this  doctrine. 

Chancellor  Kent  says:  "  Though  a  wife  may  convey  her  estate 
by  deed,  she  vnll  not  be  bound  by  a  covenant  or  agreement  to 
lery  a  fine  or  convey  her  estate:''  2  Kent  Com.  141.  The 
agreement  by  a /eme-coveri,  with  the  assent  of  her  husband,  for 
a  sale  of  her  real  estate,  is  absolutely  void  at  law,  and  the  courts 
of  equity  never  enforce  such  a  contract  against  her:  6  Day,  492 
[BuUer  v.  Buckingham,  6  Am.  Dec.  174]. 

It  was  decided  in  England,  in  WoUon  v.  Hele,  2  Saund.  178,' 
that  where  the  wife  joined  with  her  husband  in  a  fine  to  grant 
her  land,  with  covenant  of  warranty,  after  the  husband's 
death  an  action  of  covenant  would  lie  against  the  wife,  on  the 
eriction  of  the  grantee;  and  this  case  was  relied  upon  by  the 
appellant  in  this  cause.  The  authority  of  WoUon  v.  Hde  has 
been  called  in  question  by  courts  in  this  country  as  inapplicable 
to  oar  laws,  and  has  been  overturned  in  Massachusetts:  7  Mass. 
21,  291.  And  in  our  supreme  court,  in  Jackson  v.  VanderJiey- 
dot,  17  Johns.  167  [8  Am.  Dec.  878],  it  is  decided  that  the  wife 
could  not  bind  herself  personally  by  a  covenant  in  her  deed. 
On  the  whole,  I  do  not  feel  at  liberty  to  depart  from  the  provis- 
ions of  ine  statute;  they  are  wise  and  salutary,  and  intended 
for  the  protection  of  the  wife  against  the  cupidity  and  improper 
influence  of  the  husband.  He  that  wishes  to  divest  a  married 
woman  of  her  land,  must  take  care  that  the  statute  is  complied 
with  before  he  parts  with  his  money. 

The  chancellor's  decree  must  be  afSrmed. 

1.  See  8  Saund.  118. 
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Whereupon,  the  order  of  the  chancellor  dissolying  the  in* 
junction  was  unanimously  affirmed,  with  costs  to  be  paid  hj  the 
appellant.  Leave,  however,  was  given  to  the  appellant  to  amend 
his  bill. 

MaBRISD   WoMKN'b    COKVXTAKCBS    not    ACKiroWLXDOBD   PUBSUAKT    TO 

Statute. — ^As  to  the  power  of  coarts  of  equity  to  enforce  instnunentB  exe- 
oated  by  married  women,  and  defectively  acknowledged  or  not  acknowledged 
as  required  by  statnte,  aee  the  note  to  Tieman  v.  Poor,  19  Am.  Dec.  290, 
where  the  subject  is  discussed  at  length.  8ee»  also,  Doe  v.  Ilowland,  18  I<L 
445,  and  note.  Marim  v.  Dtoelly  is  a  leading  case  on  this  point  and  is  re- 
ported as  such,  with  a  brief  note,  in  Ewell's  Lea.  CSas.  on  Inf.  and  Gov.  etc. 
298.  It  is  cited  as  an  authority,  on  that  subject,  in  Knowles  v.  McCamUjf,  10 
Paige,  346,  and  De  Pierreu  v.  Thorn,  4  Bos.  297.  In  DonUnkk  v.  Michael,  4 
Sandf  .  424,  the  case  is  relied  on  to  support  the  position  that  a  married  womaa 
IB  not  bound  by  covenants  in  her  deed,  nor  estopped  thereby  from  asserting 
an  after-acquired  title;  and  in  Cotter  v.  lecMce,  16  Abb.  Pr.  335,  it  is  referred 
to  as  an  authority  on  the  question  of  the  applicability  of  the  doctrine  of  es- 
toppel to  married  women's  contracts.  The  doctrines  of  the  principal  case^ 
with  respect  to  married  women's  conveyances,  and  as  to  how  far  she  is  re* 
garded  in  equity  as  hfeme-^ole  when  dealing  with  her  separate  estate,  techni- 
cally so  called,  are  approved  and  adopted  in  AJbany  Fire  Ins,  Co.  v.  Bap,  4 
K.  Y.  12,  per  Jewett^  J. 


Lupin  t;.  Mabie. 

[6  WsmSLL,  T7.] 

Wbxbx  ANTZHnro  Bbmahvb  to  be  Oonb  ToCoKPLm  a  OoHTaior  ofaale,  the 

title  to  the  property  does  not  pass. 
Pubchasxb's  Failxtbb  to  oivb  Notbb  as  Aorbkd,  if  not  waived,  prevents  the 

title  passing. 
Absolutb  Dklivbrt  of  Chattilb  to  a  Vxkdxb  IB  a  waiver  of  the  oonditioa 

of  payment  or  giving  notes  or  other  security,  and  passes  the  title  to  the 

property.  * 

Vindor'b  Mistake  as  to  the  Ppbch  Asia's  Abiutt  to  Pat,  as  where  he 

sells  to  one  reputed,  and  believing  himself  to  be^  solvent,  but  who  is  in 

fact  insolvent,  will  not  avoid  the  sale  or  furnish  ground  for  relief  in 

equity. 
VBinx>R  has  a  Lien  on  Real  Estate,  for  the  purchase  money,  even  after 

delivery  of  possession,  unless  he  has  taken  independent  security,  or  the 

land  has  psssed  to  a  bona  fide  purchaser. 
Vekdo&'s  Lien  on  Realty  is  a  Doctrine  of  Equitt  borrowed  from  the  civil 

law,  and  is  not  a  rule  of  the  ancient  common  law. 
Vendor  of  Personalty  has  no  Lien,  after  an  absolute  delivery,  for  the 

unpaid  purchase  money. 

Appeal  from  chancery.  The  complaiiiants  filed  their  bill  to 
obtain  a  decree  for  the  value  of  eighteen  packages  of  goods 
Bold  by  them  to  the  defendant  Marie,  August  24«  1826»  and  by 
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him  assigned  to  Yaret,  the  other  defendant,  on  the  ground  of 
non-payment  of  the  purchase  money,  and  non-deliveiy  of  the 
purchaser's  notes,  as  agreed,  and  also  on  the  ground  of  fraud. 
It  appeared  from  the  bill  and  the  answers  of  the  defendants, 
that  Marie  bought  the  goods  of  the  complainants'  agent  in 
New  fork  for  shipment  to  Havana;  that  he  agreed  to  give  his 
notes  for  the  price,  payable  in  six,  seven,  eight,  nine,  and  ten 
months;  that  the  agent  delivered  the  goods  the  next  day,  and 
Uarie  shipped  them  on  board  a  vessel  bound  for  Havana;  but 
that  Marie  did  not  then  or  afterwards  execute  the  notes,  nor 
was  he  requested  to  do  so;  that  he  was  in  good  credit  at  the 
time,  and  was  considered,  and  believed  himself  to  be,  perfectly 
solvent;  that  owing  to  an  accumulation  of  misfortunes,  he  dis- 
covered, eleven  days  after  the  delivery  of  the  goods,  that  he  was 
insolvent;  that  on  the  day  after  this  discovery,  September  5, 
1826,  his  insolvency  having  become  notorious,  the  complain- 
ants' agent  requested  a  redelivery  of  the  goods,  which  was  re- 
fused; that  on  September  9,  Marie  assigned  the  said  goods, 
with  others,  to  the  defendant  Yaret,  to  secure  him  for  a  large 
sum  for  which  he  was  responsible  as  Marie's  indorser,  and  as 
his  surety  on  certain  custom-house  bonds;  that  Yaret  had  since 
paid  the  said  sums;  that  on  September  80,  the  vessel  in  which 
the  goods  were  shipped  having  been  compelled  by  a  disaster  at 
sea  to  put  into  Norfolk,  the  complainants'  agent  applied  to 
Yaret  for  a  redeliveiy  of  the  goods,  which  was  refused;  that 
Yaret  had  them  reshipped  to  New  York,  where  another  de- 
mand by  the  complainants'  agent  was  made  and  refused;  and 
that  Yaret  disposed  of  part  of  them  in  New  York,  and  shipped 
the  rest  to  Havana.  Both  defendants  denied  all  fraud,  and 
Yaret  denied  all  knowledge  of  the  terms  of  the  sale  to  Marie, 
or  that  they  had  not  been  complied  with. 

Decree  that  the  bill  be  dismissed  (2  Paige  Ch.  169),  from 
wfaieh  the  complainants  appealed. 

C  Orahofm  and  J.  IbUmadge,  for  the  appellants. 

C.  Baldwin,  for  the  respondents. 

Mabct,  J.  The  questions  presented  by  this  case  for  our 
determination  are:  1.  Was  there  a  sale  of  the  eighteen  packages 
of  merchandise  by  the  appellants  to  Marie  f  2.  Had  the  ap- 
pellants a  lien  on  the  property  when  they  demanded  it  at  Nor- 
folk or  New  York  f 

The  validity  of  the  sale  is  questioned  upon  two  grounds:  1. 
The  contract  of  sale  was  never  complete,  it  is  said,  because  the 
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porohaser,  Marie,  did  not  comply  with  the  condition  upon  which 
its  Taliditj  depended.  The  position  that  where  anything  re- 
mains to  be  done  to  complete  a  contract  of  sale,  the  title  of  the 
property  does  not  pass  to  the  purchaser,  has  had  the  sanction 
of  too  many  decisions,  and  is  too  generally  acquiesced  in,  to 
require  the  citation  of  authorities  to  sustain  it.  Indeed,  it  was 
not  questioned  on  the  argument.  By  the  terms  of  the  sale, 
promissory  notes  were  to  be  given  by  Marie  for  the  goods,  pay- 
able at  six,  seyen,  eight,  nine,  and  ten  months.  These  notes 
have  never  been  given,  and  if  the  giving  of  them  has  not  been 
waived  by  the  appellants  or  their  agent,  the  tiUe  to  the  goods 
has  not  vested  in  the  purchaser.  The  goods  were  delivered 
without*  requiring  the  notes.  Marie  says  the  notes  have  never 
been  demanded,  and  he  has  been  willing  at  all  times  to  give 
them,  but  believes  the  appellants  since  his  failure  are  unwilling 
to  receive  them.  It  is  contended  that  there  has  been  a  waiver 
of  this  condition  of  the  contract.  Where  the  delivery  is  abso- 
lute, it  is  a  waiver  of  the  condition  of  payment  or  giving 
security;  and  we  search  this  case  in  vain  for  any  facts  that  oaa 
warrant  an  inference  that  the  delivery  of  the  goods  was  not  fair 
and  unconditional.  If  the  appellants  did  not  intend  that 
Marie  should  become  vested  with  the  absolute  properly  in  the 
goods,  ''they  were  bound,"  as  C.  J.  Parsons  said  in  the  case  of 
Eu98ey  V.  Thornton,  4  Mass.  406  [3  Am.  Dec.  224],  *'  to  recollect 
the  conditions  they  had  themselves  made,  and  not  to  deliver 
the  packages  till  the  conditions  were  complied  with.''  It  has 
been  held,  where  goods  were  sold  to  be  paid  for  in  cash  down, 
that  the  delivery,  without  demanding  the  money,  vested  the 
tiUe  of  them  in  the  purchaser:  HasweU  v.  Huni,  assignee,  etc,, 
cited  in  5  T.  B.  231.  The  delivery  of  the  thing  sold,  made  un- 
conditionally and  not  procured  by  fraud,  vests  the  absolute 
property  in  the  purchaser:  6  Oow.  110  [Ohapman  v.  Laihrop, 
16  Am.  Dec.  433],  and  cases  cited,  and  note. 

The  second  ground  of  objection  to  the  validity  of  the  sale,  is 
mistake  or  error.  The  alleged  mistake  was  not  in  the  article 
sold,  or  in  the  identity  of  the  person  purchadng,  but  in  the 
ability  of  the  purchaser  to  pay.  The  appellants  sold  to  one 
whom  they  believed  to  be  solvent,  but  who  was  not  so  in  fact. 
The  case  shows  that  there  was  in  this  respect  a  mutual  misap- 
prehension. No  objection  can  therefore  be  raised  to  the  con- 
tract on  the  ground  of  fraud.  Marie  did  believe,  and  had  good 
reason  to  believe,  that  he  was  solvent,  when  he  entered  into  the 
coniract.    To  invalidate  contracts  upon  the  ground  that  one  of 
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the  parties  was  mistaken  in  the  ability  of  the  other  to  execute, 
wonld  be  establishing  a  doctrine  unknown,  I  think,  to  any  code 
and  of  the  most  dangerous  consequences.  If  the  circumstances 
of  the  purchaser  may  be  inquired  into  wheneyer  the  seller 
wishee  to  disaflBnn  a  contract,  the  commercial  world,  by  the 
exercise  of  this  right  of  inquiry,  would  be  thrown  into  the 
greatest  confusion.  I  presume  that  the  apx>ellants  do  not  con* 
tend  for  an  application  of  this  doctrine  beyond  a  case  like  their 
own — a  case  where  the  insolvency  of  the  purchaser  is  notorious 
and  acknowledged;  but  if  the  principle  of  the  doctrine  is  that 
the  seller  can  disaffirm  the  sale  because  the  purchaser  has  been 
dealt  with  as  a  solvent  person,  when  he  was  in  fact  insolvent, 
the  mistake,  whenever  it  existed,  would  authorize  the  original 
owner  to  reclaim  the  property  the  moment  of  a  default  in  the 
payment,  and  perhaps  anticipation  of  it;  and  he  might  allege 
this  insolvency  and  default  to  exist  in  any  case,  and  seek  to  en- 
ter upon  an  inquiry  into  the  circumstances  of  the  purchaser 
while  he  was  in  active  business  and  his  credit  unimpaired.  I 
can  not  consent  to  yield  the  least  countenance  to  such  a 
doctrine. 

The  remaining  question  to  be  settled  relates  to  the  lien  which 
the  appellants  claim  to  have  had  on  the  property.  The  assign* 
ment  of  it  to  Yaret  was  not  in  the  usual  course  of  trade; 
it  was  voluntary  on  the  part  of  Marie,  and  for  the  purpose  of 
indemnifying  Yaret  against  antecedent  responsibilities.  If  there 
would  have  been  a  lien  without  the  assignment,  the  assignment 
did  not  operate  to  discharge  it.  The  rule  of  law  in  relation  to 
real  estate  is,  that  the  vendor  has,  without  any  express  agree- 
ment for  that  purpose,  a  lien  on  the  premises  conveyed,  even 
after  possession  thereof  is  delivered  to  the  purchaser,  for  the 
purchase  money,  provided  he  has  not  taken  a  distinct  and  in« 
dependent  security  therefor,  and  the  land  has  not  passed  by  a 
bona  fide  sale  to  a  third  person.  The  chancellor  held,  in  this 
ease,  that  such  a  rule  does  not  exist  in  relation  to  x>ersonal  prop- 
erty. Whether  it  does  or  not  we  are  qow  to  determine.  By 
the  Boman  law  the  vendor  could,  in  such  a  case  as  this,  resort 
to  the  property;  and  so,  I  think,  he  may  by  the  civil  code  of 
France,  notwithstanding  article  1683,  which  changes  the  civil 
law  and  conforms  to  the  common  law,  so  far  as  to  vest  the  title 
in  the  purchaser,  without  delivery  or  payment  of  the  price: 
Code  Napoleon,  art  1664,  1183-4;  Dig.  Lib.  18,  Ut.  1, 1.  19. 
All  contracts  of  sale,  although  positive  in  their  terms,  accord- 
ing to  these  laws,  have,  it  is  said,  this  implied  condition:  '*  pro- 
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▼ided  the  price  is  paid:''  7  Oours  de  Code  Civil,  152,  par  Delvin- 
court.    It  was  admitted,  on  the  aigament  bj  the  counsel  for  the 
appellants,  that  the  decisions  of  the  English  courts  furnished 
but  little  or  no  countenance  to  the  doctrine  they  advanced;  but 
this  was  ascribed  to  a  provision  in  the  bankrupt  law  of  that 
countiy,  which  declares  that  the  goods  found  in  the  possession 
of  the  bankrupt,  subject  to  his  order  or  disposition  as  owner, 
shall  pass  to  his  assignee,  though  they  be  in  fact  the  property 
of  others.    This  statute  would  cut  off  this  lien  in  cases  of  bank- 
ruptcy, where  it  would  most  frequently  arise;  butit  would  often 
arise  where  there  was  no  bankruptcy.    If  it  is  a  rule  of  the  com- 
mon law,  it  must  be  shown  to  have  existed  at  some  period.    This 
is  not  a  matter  confined  exclusively  to  commercial  dealings  and 
to  be  settled  by  commercial  usage.    In  France  it  is  not  a  pro- 
vision of  the  commercial  code  idone;  it  is  founded  in  the  civil 
code,  and  has  a  general  application  to  all  sales.    Are  we  then 
to  recognize  the  rule  as  a  part  of  the  common  law?    This,  I 
think,  we  can  not  do  unless  we  have  some  proof  that  it  is  so. 
We  are  asked  to  infer  its  existence  in  relation  to  personal  prop- 
erty, because  it  exists  in  the  case  of  real  property;  bat  even  in 
relation  to  real  property  it  does  not  exist  as  a  rule  of  the  an- 
cient common  law;  it  is  a  doctrine  of  equify,  and  not  of  law, 
and  was  transplanted  into  equity  by  the  civil  law.    But  it  may 
be  said  that  if  equity  can  adopt  the  rule  of  the  civil  law,  as  ap- 
plicable to  real  estate,  it  may  adopt  it  in  exienso.    If  we  find  it, 
as  it  is  claimed  in  this  case,  in  our  qretem  of  equity,  withoui 
inquiring  how  or  when  it  came  there,  whether  by  a  bold  act  ol 
adoption  or  by  insinuation,  whether  it  is  to  be  reverenced  for  its 
age,  or  admired  as  a  modem  improvement,  we  ought  to  give 
the  benefit  of  it  to  the  appellants.    We  are  referred  to  no  case 
on  the  argument,  and  I  think  the  search  would  be  in  vain  to 
find  one,  wherein  it  has  been  decided  in  a  court  of  law  or  equity 
in  this  countxy  or  in  England,  that  after  a  sale  of  personal 
property  and  a  fair  and  absolute  delivery  to  the  purchaser  per- 
sonally, the  vendor  ca^  reclaim  the  property,  because  the  con- 
sideration has  not  been  paid. 

There  is  an  intimation  of  Lord  Hardwioke,  in  8nee  v.  Preaooi^ 
1  Atk.  246,  which  conveys  his  opinion  of  the  reasonableness 
of  the  doctrine  that  the  seller  of  goods  should  hare  a  right,  in 
cases  of  insolvency,  to  resort  to  the  goods  sold,  even  after  de- 
lively,  to  secure  himself  for  the  purchase  money;  but  the  case 
did  not  present  a  state  of  facts  on  which  such  a  question  could 
arise  for  his  determination;  it  was  a  clear  case  of  stoppage  in 
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irangitu.  Some  expxeesions  of  Lord  Loughboxough,  in  the  oaso 
of  Maaon  t.  LiMarraw,  1  H.  Bl.  866,  would  seem  to  plaoe 
the  nght  of  stoppage  in  transUu  upon  the  ground  that  the  sale 
18  8o  far  incomplete,  until  the  purchase  money  is  paid,  as  to 
prerent  the  title  from  yestingabsolutely  in  the  purchaser.  *'  The 
admitted  right  of  the  consignor/'  he  says,  "  to  stop  the  goods 
in  transtiu,  as  against  the  consignee,  can  only  rest  upon  his 
original  title  as  owner  not  diTested,  or  upon  a  legal  title  to 
hold  the  possession  of  the  goods  till  the  price  is  paid  as  a  pledge 
for  the  price.''  Putting  the  right  upon  the  latter  altematiye, 
no  inference  can  be  drawn  from  it  to  countenance  the  doctrine 
contended  for  in  this  case.  Although  the  cases  in  relation  to 
the  stoppage  of  property  in  transitu  were  referred  to  on  the  ar- 
gument, and  the  doctrine  discussed  somewhat  at  large,  an  ex- 
amination of  these  cases,  or  a  particular  consideration  of  that 
doctrine,  does  not  seem  to  me  to  be  called  for  to  enable  us  to 
come  to  a  right  conclusion  in  this  case.  If  there  is  any  prin- 
ciple established  in  law,  it  is  that  the  right  to  stop  in  transihi 
exists  only  during  the  transit  of  the  property;  when  that  is 
complete,  and  the  property  has  come  fairly  and  fully  to  the 
posseesion  of  the  purchaser,  the  right  is  at  an  end. 

It  was  urged  on  the  argument,  that  the  doctrine  contended 
for  on  the  part  of  the  appellants  is  so  salutary,  if  we  did  not 
find  it  sanctioned  by  any  other  court,  we  ought  to  take  this  oo- 
casion  to  legitimatize  it.  In  reply  to  this  suggestion,  I  will  bor- 
row the  language  of  Mr.  Justice  Story,  in  the  case  of  Conyera  ▼. 
Ennis,  2  Mason,  236,  in  which  questions,  in  all  respects  similar 
in  principle  to  those  now  under  consideration,  were  decided  as 
I  propose  to  decide  these:  '*  I  do  not  sit  here  to  revise  the  gen- 
enl  judgment  of  the  common  law,  or  to  establish  new  doctrines, 
merely  because  they  seem  to  be  more  conyenient  or  equitable. 
My  duty  is  to  administer  the  law  as  I  find  it,  and  I  have  not 
the  rashness  to  attempt  more  than  this  humble  duty."  I  am  of 
opinion  that  the  decree  of  the  chancellor  ought  to  be  affirmed. 

This  being  the  unanimous  opinion  of  the  court,  the  decree  of 
the  chancellor  was  thereupon  affirmed,  with  costs. 


DmvxEr  without  PAnmiT  ob  Pbbiobmavob  of  CoNDmoira.—- Delivery 
el  chettali  to  a  pmeliMer  and  hia  aooeptanoe  of  them  are  held  to  pass  the 
titles  in  Ford  v.  SpnmU,  12  Am.  Deo.  439.  Delivery  on  condition  that  the 
title  i»  to  remain  in  the  vendor  nntil  payment,  does  not  divest  his  property  in 
tlie  goods,  and  they  may  be  attached  by  bis  creditors:  Barrett  v.  Pritchard, 
13  Am.  Dec  449,  and  note.  That  an  abeolnte  delivery  without  payment  oi 
the  peifonnanoe  of  other  stipolations  on  the  part  of  the  purchaser  vests  the 
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title  in  binii  soo  Cliapman  ▼.  Lathrop,  16  Am.  Dec.  433,  and  note.  Sncb 
delivery  operates  as  a  waiyer  of  the  performance  of  the  conditions  against 
the  vendee's  creditors:  JSmith  ▼.  Dennie,  17  Am.  Dec.  368.  Bat  it  was  held 
in  WhUweQ  v.  Vincent,  16  Am.  Dec  355,  that  where  goods  are  sold  on  condi- 
tion of  the  vendee's  giving  security  for  the  pnrohase  money,  and  sach  secoxitj 
is  not  given,  the  title  does  not  pass  absolately,  although  the  goods  are  removed 
by  the  purchaser  without  objection, 

The  doctrine  of  the  principal  case,  that  an  absolute  delivery  of  i^oods  to  m 
purchaser  without  a  performance  or  demand  of  performance  of  the  oonditioiia 
of  the  sale  on  his  part,  such  as  payment,  giving  security,  or  the  like,  passna 
the  property,  unless  such  delivery  has  been  procured  by  unfair  means,  and 
that  the  vendor  has  no  lien  for  his  unpaid  purchase  money,  is  approved  in 
many  subsequent  New  York  decisions:  Buck  v.  Orimshaw,  1  Edw.  Gh.  146^ 
Harriaon  v.  WiUiatMon,  2  Id.  438;  Furmaa  v.  Bane,  8  Wend.  256,  per  KeU 
son,  J.;  People  v.  Baynee,  14  Id.  567»  per  Senator  Tracy;  Taie  v.  CoddmgUm, 
21  Id.  176;  BuseeU  v.  Minor,  22  Id.  664,  per  Senator  Edwards;  ffogmi  ▼. 
Shorb,  24  Id.  460;  Smith  v.  Lynee,  3  Sandl  209;  Ivee  v.  Bumpkreye,  1  E.  Dl 
Smith,  199;  Leea  v.  Mi^anUiim,  2  Hflt.  172.  But,  as  was  said  in  Gemn  ▼. 
Tonypkine,  12  Barb.  280,  citing  Lupin  v.  Marie,  this  doctrine  does  not  pr»> 
dude  the  seUer  from  insirting  on  payment  or  security  afterwards.  Thme  is 
a  waiver  of  the  oondition  only  for  the  purpose  of  passing  the  property.  In 
KeUy  V.  Upton,  6  Duer,  340,  the  principal  case  is  referred  to  as  authority  oo 
the  point  that  where,  by  the  contract  of  sale,  delivery  and  payment  are  to  b* 
simultaneous  acts,  the  title  remains  in  the  vendor  until  delivery.  In  Cbn- 
«0ay  V.  Bu$h,  4BarK  566,  WiUard,  J.,  reopgnised  the  soundness  of  the  deoia- 
km  in  this  oase^  but  distioguiahed  it  from  the  case  then  before  him. 


Maotieb's  Adm'bs  v.  Fbith. 

[6  WSHDBL,  10B.1 

Bbaxh  of  a  Pabtt  whilb  a  Contract  jb  in  Pboqbi88»  if  a  single  aot  re- 
mains to  be  done  to  complete  it,  puts  an  end  to  the  contract. 

DoonuNB  OF  Belation  mat  Operaiv  on  Formal  Actb  relating  to  the 
proof  of  a  oontract,  but  not  on  acts  essential  to  its  validity. 

Aot  Donb  bt  oini  Pabtt,  aitkb  thx  Death  of  ths  Oibbb,  whioh  was 
essential  to  the  validity  of  the  contract,  can  not  take  effect  by  reUtioB 
to  the  time  when  the  deceased  party  was  livings 

Fboposition  to  Sell  mtjst  Continub  down  to  its  Aogbftanob  to  oonsti* 
tute  a  binding  contract  of  sale. 

Gonhuot  IB  not  Globed  whilb  ant  Mutual  Aot  between  the  parties  remaina 
to  be  done  to  give  either  a  rig^t  to  have  it  earned  into  eflbet. 

In  Oasb  of  a  Oontbaot  of  Salb  bt  Lbitbb  between  parties  at  a  distanofy 
the  will  of  the  party  making  the  proposition  to  sell  must  continue  until 
the  other  party  shall  have  received  the  letter,  and  "g»ifi^,  or  had  an  op- 
portunity to  signify,  his  acceptance,  in  order  to  constitnte  the  *'  meeting 
of  minds  "  necessary  to  complete  the  contract. 

WXLLINONBSS  TO  CONTRACT  ONCE  MANIFESTED  IS  FrSSUMED  tO  continue  fOT 

the  time  limited  by  the  ofifer,  or,  if  not  so  limited,  until  ezprsady  revdced» 
mr  overcome  by  a  contrary  presumption. 
AooBPTANCB  OF  A  SuBSiSTiNo  Wkitten  Ofssb  TO  Sbll  oomplstes  the  bar> 
gain,  though  the  party  offering  haa  no  knowledge  of  the  aooeptanoe  at  the 
time. 
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Umbm  Bctbkination  ov  tbm  Mm>  to  Aocxpt,  if  unacted  on,  can  never 

be  an  aoceptanoei 
IfABHUTAnoK  ov  A  FoRKKD  DiTKRMiNATiov  to  aooept,  oommnnloated,  of 

pot  in  the  proper  way  of  oommonioation,  to  the  party  making  the  offer, 

IS  a  anfficiftnt  aeoeptance. 
PoflRiTB  Acts  or  kvks  Silxncjs  may  oonstitate  an  aooeptance,  aooording  to 

the  circnmstances  of  the  case. 
Lbxtkb  Written,  but  Rkhainino  in  thb  Wbtteb's  Hands,  or  nnder  his 

control,  is  not  an  acceptance. 
PlunosB  to  Aockft  upon  a  CoNTmoxNor  is  not  an  aeoeptance,  though  the 

contingent  event  shoold  happen. 
Ii  THM  EvxNT  Happens,  and  the  act  promised  is  performed,  while  the  o£br 

is  stiU  sabsisting,  the  bargain  is  dosed. 
QoKiOK  WHXTBKB  AN  Offsb  CONTINUES  until  a  particular  time,  if  no  time 

is  expressly  limited,  is  a  matter  of  fact  to  be  determined  from  the  con* 

duct  of  the  party  making  the  offer. 

ACXB  OP  THE  PaRTT  MaKINO  THE  QVPEB,  AFTER  THB  DeATH  of  the  othCT 

party,  though  ineffectual  to  complete  the  contract,  may  be  adverted  to  in 
determining  whether  the  offer  was  intended  to  remain  open. 

Aibebt  to  a  Proposed  Delay  in  Aooeptino  an  offer,  may  be  presumed, 
where  the  party  making  the  offer  replies  to  the  letter  proposing  delay 
withont  ol^ecting  to  it. 

Where  the  Partt  Aooeptino  an  Opper  Dies  before  his  letter  reaches  the 
other  party,  the  bargain  is  neverthelesB  closed  if  the  offer  still  remained 
open  at  the  time  of  acceptance. 

Mutual  Mibtaxe  as  to  thb  Ezistenoe  op  Property  contracted  to  be  sold, 
which  has  no  existence  at  the  time,  renders  the  bargain  nugatory. 

Where  Abticles  are  Partly  Consumed  bt  the  Buyer  before  signifying  his 
aeoeptance  of  the  offer  to  sell,  the  contract  is  nevertheless  rendered  bind- 
ing on  both  parties  by  such  acceptance. 

Covgealmbnt  not  Fraudulent,  When.— If  no  affirmative  act  remains  to  be 
done  by  a  party  making  an  offer  of  sale,  the  withholding  of  information 
by  the  purchaser,  affecting  the  price  of  the  article,  when  he  is  in  a  situa- 
tion to  close  the  bargain  and  does  so  before  the  information  could  have 
reached  the  other  party,  affords  no  ground  for  presuming  fraud. 

BiOHr  GP  Stqppaoe  in  Traitbitu  is  ineffectual  unless  actually  exercised. 

Such  Biobt  does  not  Arise  on  the  Death  op  the  Buyer  unless  his  estate 
is  insolvent. 

Pbbsonal  Bepresentativbs  op  a  Purohasbb,  dying  after  the  contract  is 
doeed,  may  receire  delivery  of  the  goods. 

Ap!PSal  from  chancery.  John  A.  Frith  filed  his  bill  against 
the  administrators  of  Henry  Maotier  to  obtain  the  proceeds  of 
fiftj  pipes  of  brandy  which  came  to  their  possession  after  the 
intestate's  death,  and  the  amount  of  sundry  notes  taken  by 
Maotier  upon  the  sale  of  one  hundred  and  fifty  pipes  of  brandy 
made  by  him  before  his  death.  The  complainant  claimed  that 
two  hundred  pipes  of  brandy  were  shipped  from  France  on  his 
sole  account  to  Mactier  as  consignee.  He  admitted  that  he  had 
proposed  to  liaotier  to  purchase  the  brandy,  but  averred  that  he 
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considered  the  proposition  declined  bj  a  letter  from  Mactier, 
dated  January  17, 1823,  and  that  he  did  not  afterwards  renew 
the  offer.  He  farther  alleged  that  a  subsequent  letter  from 
Mactier,  dated  March  25,  accepting  his  previous  offer,  did  not 
reach  him  until  after  Mactier's  death,  which  occurred  on  April 
10,  and  that  his  letter  to  Mactier  of  April  21  was  written 
in  ignorance  of  the  latter's  death,  and  that  he  did  not  intend 
thereby  to  consummate  the  sale,  nor  did  he  believe  that  he 
had  done  so.  He  alleged  that  the  notes  received  by  Mactier 
for  the  one  hundred  and  fifty  pipes  of  brandy  sold  by  him  had 
come  into  the  defendants'  possession  and  had  been  collected  by 
them,  and  that  they  had  also  wrongfully  and  coUusively  pos- 
sessed themselves  of  the  fifty  pipes  of  brandy  remaining  in  the 
public  store  and  had  disposed  of  the  same;  that  the  complain* 
ant,  by  bis  attorney,  had,  on  July  2, 1823,  claimed  of  the  defend- 
ants the  fifty  pipes  of  brandy  which  remained  unsold  at  Mactier^s 
death,  and  also  the  proceeds  of  those  sold  by  him.  The  bill 
prayed  an  account,  and  a  decree  that  the  defendants  retain  ia 
their  hands  sufficient  of  the  funds  of  the  estate  to  satisfy  his  ao* 
count  when  settled. 

The  defendants,  in  their  answer,  insisted  that  the  brandy,  od 
its  arrival  at  New  York,  was  the  sole  property  of  the  intestate, 
and  that  the  proceeds  of  that  part  which  be  had  sold  in  his  life- 
time, as  well  as  of  that  which  came  into  the  defendants'  hands 
and  was  sold  by  them,  belonged  to  the  estate.  They  admitted 
that  there  were  thirteen  thousand  nine  hundred  and  thirty-five 
dollars  in  their  hands  belonging  to  the  estate  after  paying  cer- 
tain debts  to  the  United  States,  etc.,  but  insisted  that  they 
were  bound  to  retain  the  same  for  distribution  among  creditors, 
under  a  decree  in  the  court  of  chancery  in  favor  of  the  creditors 
of  the  estate  and  against  the  defendants.  The  defendants  ad- 
mitted that  they  bad  found  among  the  intestate's  papers  two 
invoices  of  the  two  hundred  pipes  of  brandy,  one  of  them  stat- 
ing the  shipment  to  have  been  made  "  to  the  address  and  for 
the  account  of  Henry  Mactier,"  and  the  other  stating  it  to  have 
been  made  **  for  the  account"  of  the  complainant,  **  to  the  ad- 
dress of  Heniy  Mactier;"  but  alleged  that  the  first  was  used 
in  entering  the  brandy  at  the  custom  house. 

It  appeared  in  evidence,  that  in  the  fall  of  1822,  in  New  York, 
Frith  and  Mactier  agreed  to  embark  in  a  commercial  adventure 
in  which  they  were  to  be  jointly  and  equally  interested;  thut 
Frith  was  to  direct  a  shipment  of  two  hundred  pipes  of  brandy 
from  France,  consigned  to  Mactier  at  New  York;  that  tlie  hiMer 
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was  to  ship  proTisioiis  to  the  inyoice  price  of  the  brandy  to 
Frith  at  Jacinel,  in  St.  Domingo,  and  that  Frith  was  to  ship 
coffee  to  France  to  place  the  shippers  of  the  brandy  in  funds. 
Frith,  in  accordance  with  the  agreement,  wrote  to  Firebrace, 
Davidson  &  Co.,  at  Havre,  on  September  5, 1822,  to  ship  two 
handred  pipes  of  brandy  consigned  to  Maotier,  at  New  York. 
Having  returned  to  Jacmel,  Frith  wrote  to  Moctier,  December 
24, 1822,  proposing  to  him  "  to  take  the  adventure  solely  on  [his] 
own  account."  A  number  of  letters  passed  between  the  parties, 
some  of  which  were  received  and  some  written  by  Frith  after 
IKactier^s  death.  The  principal  question  was  whether  there 
was  a  sufficient  acceptance  of  the  complainant's  offer  by  Mac- 
tier  to  make  a  binding  contract,  and  to  vest  the  property  in 
Mactier.  The  contents  of  these  letters  and  the  other  material 
facts,  as  well  as  the  points  relied  on  by  the  parties,  are  suffix 
ciently  stated  in  the  opinions  of  Maroy,  J.,  and  Senators  Ben- 
ton, Maynard,  and  Oliver. 

The  canse  having  been  referred  to  a  master  to  report  whether, 
in  his  opinion,  the  complainant  owned  any  part  of  the  brandy, 
and  had  a  lien  on  the  same  or  the  proceeds  thereof,  and  if  so, 
to  state  an  account  and  report  the  amount  due  the  complainant, 
the  master  reported,  among  other  things,  that  the  complainant 
owned  no  part  of  the  brandy,  and  had  no  lien  on  the  same  or 
its  proceeds.  The  chancellor  allowed  an  exception  to  that  part 
of  the  report,  and  decreed  that  the  cause  be  referred  back  to  the 
msster  to  correct  the  same,  and  state  an  account  on  the  princi- 
ple that  the  complainant,  as  survivor,  was  entitled  to  the  net  pro- 
ceeds of  the  brandy,  so  far  as  they  could  be  traced,  and  had  a 
spedfio  lien  on  the  net  proceeds  of  the  fifty  pipes  sold  by  the 
administrators,  and  on  the  proceeds  of  the  notes  for  the  one 
hundred  and  fifty  pipes,  which  remained  uncollected  or  not 
passed  away  at  Maotier's  death,  or  so  much  as  was  necessary  to 
satisfy  the  balance  due  the  complainant  for  disbursements  on 
account  of  the  adventure,  after  deducting  the  balance,  if  any,  of 
the  amount  "paid  for  duties  and  expenses  beyond  the  amount  of 
the  proceeds  received  by  Mactier  in  his  life-time:  1  Paige  Ch. 
434.    From  this  decree  the  defendants  appealed. 

8.  Boyd  and  8,  A.  TalcaU^  for  the  appellants. 

8.  Stevens  and  O,  Qriffin^  for  the  respondent. 

Mabov,  J.  The  object  of  the  bill  filed  in  this  case  is  to  ob- 
tain from  the  administrators  of  Mactier  the  proceeds  of  the  fifty 
pipes  of    brandy  which  came  to  their  possession  after  his 
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death,  and  the  amoant  of  such  taken  on  the  sale  of  the  one  hun- 
dred and  fifty  pipes  on  the  twenty-second  of  March,  1823,  as 
were  uncollected  and  undisposed  of  at  the  death  of  Ifactier,  or 
at  least  so  much  thereof  as  may  be  necessary  to  pay  the  balance 
due  the  respondent  for  disbursements  on  account  of  the  adven- 
ture.   The  question  on  which  the  decision  in  this  case,  as  I 
apprehend,  mainly  depends,  relates  to  the  alleged  sale  of  the 
brandy  to  Mactier.     There  are  many  definitions  of  what  consti- 
tutes a  contract,  but  all  of  them  are,  of  course,  substantially 
alike.    Powell  states  a  contract  to  be  a  transaction  in  which 
each  party  comes  under  an  obligation  to  the  other,  and  each 
reciprocally  acquires  a  right  to  what  is  promised  by  the  other: 
Powell  on  Con.  4.    In  testing  the  validity  of  contracts,  many 
things  are  to  be  considered.    The  contract  that  the  appellant 
sets  up  in  this  case  is  alleged  by  the  respondent  to  be  deficient 
in  several  essential  requisites.    When  that  was  done  which,  on 
the  assumption  of  their  being  parties  capable  of  contracting, 
was  necessary,  as  the  respondent  contends,  to  complete  it,  Mao- 
tier  was  dead.    If  the  contract  was  only  in  progress  of  execu- 
tion, and  there  remained  but  a  single  act  to  be  done  to  complete 
it,  his  death  rendered  the  performance  of  that  act  impossible. 
It  suspended  the  proceedings  at  the  very  point  where  they  were 
when  it  occurred. 

The  doctrine  of  relation  was  discussed  on  the  argument,  and 
its  application  urged  on  us.    It  was  insisted  that  if  nothing  but 
a  formal  act  was  to  be  done,  and  it  was  done  by  the  sunriving 
party  after  the  death  of  the  other,  and  in  ignorance  of  it,  this 
act  might  be  adjudged  to  relate  to  a  period  antecedent  to  thb 
death  of  the  party  dying.    If,  as  it  was  held  in  the  court  below, 
the  bargain  in  this  case  could  not  be  dosed  until  Frith  received 
Mactier's  letter  accepting  his  offer  to  sell,  the  receiving  that 
letter,  it  was  said,  might  be  considered  as  having  relation  to  the 
time  when  it  was  sent,  upon  the  principle  that  courts  often  re- 
sort to  this  doctrine  of  relation  to  prevent  an  injury  resulting 
to  a  party  from  the  act  of  God.    Where  an  agent  without  com* 
petent  authority  makes  a  contract,  a  subsequent  ratification  by 
the  principal  relates  back  to  the  time  when  the  agent  acted. 
The  ratification  is  equivalent  to  an  original  authority;  it  is  con* 
sidered  in  law  as  furnishing  proof  of  an  authority  in  the  agent 
at  the  time  he  assumed  to  have  it.    If,  however,  he  had  dis- 
closed his  want  of  authority,  but  had  settled  the  terms  of  the 
contract,  in  the  belief  that  what  he  did  would  be  ratified,  the 
doctrine  of  relation  would  not  apply;  the  bargain  would  take 
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SL  !^  !J^         >ppr.l»d  to  .wl  i„  the  two  o«.,  i,,  that  in 

u.  «*oi,  lad  tho  .ollorilr  they  „.o,„ed  to  h.Y.,  ^d  tie  „u. 
««t».n  of  U.eir  ,«^  b,  tho«  from  whoa  ih.irpow.r  m„,t  h.ve 
fc»«  demed,  .f  they  h«i  it,  i,  l.g.lerid.neeUi.tthejaidh.T. 
tooTO  th.t  the™  wu  .„t  competonl  power  i„  one  of  the  «toi., 
«rS ^'^''°  "'*''''"'«  "'•P"»«»P«»°<>'«»'l>oritT 
«n  n»t.  a  dentrojed.  A  pr<«nniption  wiU  not  be  died  in  to 
E '  "  ""If"™*?.  In  »  «ont»ot  ot  «Uo  ,U]  .greo  thrt 
S^"?!!"  1°  °^*'-  •'  '='"'•  ™»o«ring  .t  the  noa.nl  of 
^  complebon;  bnt  this  o«,  not  b.  if  there  be  bnl  one  oonl™,t- 
"«  P^y  in  oiutonee.  There  is  lUso,  as  I  coneeiye,  n  difforeno. 
«^Tr.°  •f*'.*«""^  ">  P«rf»'  •»  egieeaont  end  thoee  which 
KM.  t»tt.  forms  preoribed  ii  eerlaln  instance,  lu.  aode.of 
S^™^ .  iffewnc.  is  iUn,tr.l«J  by  thoee  esse,  which  we« 
>eieir«l  to  on  the  nignaent  concerning  the  enroUmmt  of  deed., 
ihe  enrollaent  is  n  forasl  set,  bnt  necesmry  to  be  don.,  to  ea^ 
i.  ^uL'TYv  ?""  ""  •""^^  "^  "J'. '"'  '"".n  it  i,  don. 
T ZrS^  ™  "'«'■  "■»  indenture  wss  ereouted.    It  is,  u 

W  Bsoon  ells  it,  but  a  perfectiT.  ceremony  o(  the  £rst  dwd 
M  hogam  and  sale:  BegnLi.  U.  So  where  chancery  decree, 
f™,  .u"       °  ''*"'  "■''>»«»,  on  the  ground  of  part  per- 

tora^..  the  htl.  certainly,  a,  bel,»n  the  parties.  Test,  froa 
in.  Ijme  of  the  contract,  and  not  from  the  perforaancof  thos. 
•OBUat  reao.e  «,.  bar  created  by  the  statnU  of  frauds.     The 
ao«m.  of  Bjation  a.j  be  permitted  to  op.r.1.  on  tb.se  formal 
■=»,  DM  It  cm  not  be  used,  ae  it  is  proposed  to  us.  it  her.,  to 
"PPW  «  party  to  a  contr.rf.  •!,„  /!„.,  „ot  .riet  at  the  time  wheu 
lal  of  validity;  or,  what  is 
that  act  to  a  time  when 
a  fact  exist.    This  view  of 
il  law  as  W.U  as  the  law  of 
jf  the  party  offering  to  W>U 
^r,  and  an  acceptance  sub- 
to  dose  the  bargain:  FotbioE 
s.  a,ait.8,iao.  82.    Myoon- 
^  to  tile  aUeged  contract,  is, 
done,  .«u  by  Tritb,  to  oom- 
^ak  act  could  not  bo  subM- 

thor.  was  a  contract,  before 
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Maolier^B  death,  which  had  the  oonsent  of  the  contraotiDg  par- 
ties so  given  and  made  known  as  to  be  binding  on  them.  Thiit 
a  consent  is  necessary  all  agree,  but  what  shall  constitute  it  in 
a  given  case,  may  admit  of  mnch  diversity  of  opinion.  The 
consent  of  the  parties  in  a  contract  of  sale,  as  explained  by 
Potbier,  consists  in  the  concurrence  of  the  will  of  the  vendor 
to  sell  a  particular  thing  to  the  purchaser  for  a  specified  price, 
with  the  will  of  the  purchaser  to  buy  the  same  thing  for  that 
price:  Pothier  Traite  du  Contrat  de  Yente,  p.  1,  sec.  2,  art.  3, 
No.  81.  Delvincourt,  another  eminent  French  writer  on  the 
<nvil  code  of  France,  says  that  although  it  is  impossible  that 
there  should  be  a  contract  without  the  consent  of  all  parties,  it 
is  not  indispensable  that  the  wills  of  the  parties  should  concur 
at  the  same  instant,  provided  the  will  of  the  one  that  did 
not  concur  at  first  is  declared  before  the  will  of  the  other  is  re- 
voked: 6  Cours  de  Code  Civil,  93.  Although  the  will  of  the 
party  making  the  offer  may  precede  that  of  the  party  accepting, 
yet  it  must  continue  down  to  the  time  of  the  acceptance.  Where 
parties  are  together  chaffering  about  an  article  of  merchandise, 
and  one  expresses  a  present  willingness  to  accept  of  certain 
terms,  that  willingness  is  supposed  to  continue,  unless  it  is  re- 
voked, to  the  close  of  their  interview  and  negotiation  on  the 
eame  subject,  and  if  during  this  time  the  other  party  says  he 
will  take  the  article  on  the  terms  proposed,  the  bargain  is 
thereby  closed:  Pothier  Traite  du  Contrat  de  Yente,  p.  1,  sec. 
2,  art.  8,  No.  81.  What  I  mean  by  its  being  closed  is,  that 
nothing  mutual  between  the  parties  remains  to  be  done  to  give 
to  either  a  right  to  have  it  carried  into  effect;  either  can  enforce 
it  against  the  other,  or  recover  damages  for  the  non-fulfillment 
of  it;  but  if  there  be  conditions  expressed  or  implied  to  be  per- 
formed by  the  purchaser,  he  can  not  compel  the  delivery  until 
they  are  performed.  If  the  price  is  to  be  immediately  paid,  or 
security  given,  he  can  not  have  the  property  until  payment 
made,  or  security  given,  or  a  tender  thereof:  Touch*  204,  205; 
Noy's  Max.  c.  42;  2  Bl.  Com.  447. 

Where  the  negotiation  between  the  contracting  parties  resid- 
ing at  a  distance  from  each  other  is  conducted,  as  it  usually  is, 
by  letters,  it  is  necessary,  in  order  that  their  minds  may  meet, 
that  the  will  of  the  party  making  the  proposition  to  sell  should 
-continue  until  his  letter  shall  have  reached  the  other,  and  he 
shall  have  signified,  or  at  least  had  an  opportunity  to  signify, 
his  acceptance  of  the  proposition.  This  Pothier  holds  to  be 
the  legal  presumption,  unless  the  contrary  appears.    His  Ian- 
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gaage  is:  Ceite  volenie est  preaumee  tarU  qti'U  ne  parait  rien  de  con- 
irat-ie.  This  doctrine^  which  presumes  the  coDtinuance  of  a 
villiogness  to  contract  after  it  has  been  manifested  by  an  offer, 
is  not  confined  to  the  civil  law  and  the  codes  of  those  nations 
which  have  constmcted  their  systems  with  the  materials  drawn 
from  that  exhaustless  storehouse  of  jurisprudence;  it  is  found 
in  the  common  law;  indeed,  it  exists,  of  necessity,  wherever  the 
power  to  contract  exists  in  parties  separated  from  each  other. 
The  rule  of  the  common  law  is  ihat  wherever  the  existence  of  a 
particular  subject-matter  or  relation  has  been  once  proved,  its 
continuance  is  presumed  till  proof  be  given  to  the  contrary,  or 
till  a  different  presumption  be  afforded  by  the  nature  of  the 
BobjecUmatter:  16  East,  55;  3  Stark.  Ev.  1262.  The  case  of 
Adams  v.  lAndsell,  1  Barn.  &  Aid.  681,  proceeds  upon  and 
affirms  the  principle  that  the  willingness  to  contract  th\is  mani- 
fested is  presumed  to  continue  for  the  time  limited,  and  if  that 
be  not  indicated  by  the  offer,  until  it  is  expressly  revoked,  or 
coontervailed  by  a  contrary  presumption.  In  that  case  it  was 
Fjud,  **  the  defendants  must  be  considered  in  law  as  making, 
during  every  instant  of  time  their  letter  was  traveling,  the  same 
identical  offer  to  the  plaintiffs;  and  then  the  contract  is  com- 
plete by  the  acceptance  of  it  by  the  latter." 

Against  the  authority  of  the  case  of  Adams  v.  Lindsell,  we  have 
urged  on  us  a  decision  of  a  court  of  the  highest  respectability 
in  one  of  our  sister  states.  The  case  of  McCuMoch  v.  The  Eagle 
Insurance  Co,,  1  Pick.  278,  conflicts  in  principle,  according  to 
my  views  of  it,  with  the  case  decided  by  the  king's  bench.  I 
should  hsTO  been  pleased  to  see  these  tribunals  harmonize  upon 
a  question  of  no  small  importance  to  the  commercial  world;  and 
I  have,  therefore,  deliberately  weighed  the  ingenious  attempts 
made  to  reconcile  these  decisions  upon  this  point;  but  these  at- 
tempts appear  to  me  to  have  been  unsuccessful.  A  refinement 
which  would  distinguish  between  a  contract  for  insurance,  and 
one  for  the  sale  of  goods  in  relation  to  the  assent  of  the  parties, 
might  relieve  us  from  the  embarrassment  which  the  different 
principles  of  these  decisions  is  calculated  to  produce;  but  to 
apply  such  a  distinction  hereafter  would  doubtless  involve 
coorts  in  a  still  more  distressing  embarrassment.  Distinctions, 
which  are  not  founded  on  a  difference  in  the  nature  of  things, 
are  not  entitled  to  indulgence;  they  tend  to  make  the  science  of 
law  a  collection  of  arbitrary  rules  appealing  to  factitious  reasons 
for  their  support,  consequently  difficult  to  be  acquired,  and 
often  of  uncertain  application.    The  two  cases  referred  to  should 
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have  had  applied  to  them  the  same  rule  of  law,  and  we  are  re- 
quired to  say  what  that  role  is  in  deciding  the  case  now  under 
consideration. 

The  principle  of  the  decision  of  the  king's  bench  is  simply 
that  the  acceptance  of  an  offer  made,  through  the  medium  of  a 
letter,  binds  the  bargain,  if  the  party  making  the  offer  has  not 
revoked  it,  as  he  has  a  right  to  do  before  it  is  accepted.  The 
rule  laid  down  by  the  supreme  court  of  Massachusetts  regards 
the  contract  as  incomplete  until  the  party  making  the  offer  is 
notified  of  the  acceptance,  or  until  the  time  when  he  should 
have  received  it,  the  party  accepting  having  done  what  was  in* 
cumbent  on  him  to  give  notice.  The  chancellor,  in  deciding  this 
case,  gave  his  sanction  to  the  latter  rule:  "  To  make  a  valid  con- 
tract," he  says,  *'  it  is  not  only  necessary  that  the  minds  of  th9 
contracting  parties  should  meet  on  the  subject  of  the  contract, 
but  they  must  know  that  fact."  The  decision  of  the  court  of 
Iklassachusetts  makes  knowledge  by  the  party  tendering  the 
offer  of  the  other's  acceptance  essential  to  the  completion  of  the 
contract.  If  one  party  is  not  bound  till  he  knows,  or  might 
know,  and  therefore  is  presumed  to  know,  that  the  other 
has  accepted,  the  accepting  party,  on  the  same  principle,  ought 
not  to  be  bound  till  he  knows  the  offering  party  has  not  recalled 
the  offer  before  knowledge  of  the  acceptance.  The  principle  of 
that  case  would  bring  the  matter  to  the  point  stated  by  the 
chancellor,  viz.,  the  parties  must  know  that  their  minds  meet 
on  the  subject  of  the  contract.  If  a  bargain  can  be  completed 
between  absent  parties,  it  must  be  when  one  of  them  can  not 
know  the  fact  whether  it  be  or  be  not  completed.  It  can  not 
begin  to  be  obligatory  on  the  one  before  it  is  on  the  other;  there 
must  be  a  precise  time  when  the  obligation  attaches  to  both, 
and  this  time  must  happen  when  one  of  the  parties  can  not  know 
that  the  obligation  has  attached  to  him;  the  obligation  does  not, 
therefore,  arise  from  a  knowledge  of  the  present  concurrence  of 
the  wills  of  the  contracting  parties. 

All  the  authorities  state  a  contract  or  an  agreement  (which  is 
the  same  thing)  to  be  aggregatio  merUiwm.  Why  should  not 
this  meeting  of  the  minds,  which  makes  the  contract,  also  in- 
dicate the  moment  when  it  becomes  obligatory  f  I  might  rather 
ask,  is  it  not  and  must  it  not  be  the  moment  when  it  does  be- 
come obligatory?  If  the  party  making  the  offer  is  not  bound 
until  he  knows  of  this  meeting  of  minds,  for  the  same  reason 
the  party  accepting  the  offer  ought  not  to  be  bound  when  his 
acceptance  is  received,  because  he  does  not  know  of  the  meet- 
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ing  of  the  minds,  for  the  offer  may  haTe  been  withdrawn  before 
his  acoeptanoe  was  receiyed.  If  more  than  a  oononrrence  of 
minds  npon  a  distinct  proposition  is  required  to  make  an  oblig- 
atoiy  contract,  the  definition  of  what  constitutes  a  contract  is 
oot  correct.  Instead  of  being  the  meeting  of  the  minds  of  the 
contracting  parties,  it  should  be  a  knowledge  of  this  meeting. 
It  was  said  on  the  argument  that  if  concurrence  of  minds  alone 
would  make  a  valid  contract,  one  might  be  constructed  out  of 
mexo  volitions  and  uncommunicated  wishes;  I  think  such  a 
revult  would  not  follow.  The  law  does  not  regard  bare  yoli- 
tions  and  pure  mental  abstractions.  When  it  speaks  of  the 
operations  of  the  mind,  it  means  such  as  have  been  made  mani- 
fest by  oTert  acts;  when  it  speaks  of  the  meeting  of  minds,  it 
refers  to  such  a  meeting  as  has  been  made  known  hj  proper 
acts,  and  when  thus  made  known  it  is  effective,  although  the 
parties  who  may  claim  the  benefit  of,  or  be  bound  by  a  contract 
thus  made,  may  for  a  season  remain  ignorant  of  its  being  made. 
Testing  the  rules  of  law  laid  down  in  the  two  cases  to  which 
I  have  referred  by  the  authority  of  reason,  and  the  practical 
results  that  are  likely  to  flow  from  them,  it  does  appear  to  me, 
that  we  are  not  left  at  liberty  to  hesitate  about  the  choice.  If 
we  are  inclined,  from  the  force  of  abstract  reason,  to  prefer  the 
rale  laid  down  by  the  court  of  king's  bench,  that  inclination 
will  be  greatly  strengthened  by  a  recurrence  to  the  opinions  of 
courts  and  jurista  The  common  pleas  in  England  seems  to 
me  to  have  given  their  approval  to  the  decisions  of  Adams  v. 
LindBdl^  4  Bing.  668.^  Judge  Washington,  in  delivering  the 
opinion  of  the  court  in  OleasonY,  Henshaw,  4  Wheat.  228,'  said, 
'*  until  the  terms  of  the  agreement  have  received  the  assent  of 
both  parties  the  negotiation  is  open,  and  imposes  no  obligation 
on  either."  The  inference  from  this  proposition  is,  that  the 
assent  of  the  parties  to  the  terms  of  the  agreement,  and  Dot 
their  knowledge  of  it,  completes  the  contract.  It  was  decided, 
in  the  cironit  court  of  the  United  States  for  Pennsylvania,  that 
eontracta  are  fonned  by  the  offer  on  the  one  hand,  and  an 
acoeptanoe  on  the  other.  After  acceptance,  the  contract  ia 
obligatory  on  both:  Ooxe'sDig.  192.  In  this  case,  knowledge 
of  the  acceptance  is  not  brought  into  view  as  necessary  to  con* 
stitute  the  obligation.  Both  the  Boman  law  and  the  French 
civil  code,  as  we  have  seen  by  the  references  already  made^ 
eontain  a  doctrine  in  accordance  with  the  principle  of  these 
I  think  I  am,  therefore,  warranted  in  saying  that  th« 
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proposition  may  be  considered  as  established,  that  the  acceptance 
of  a  written  offer  of  a  contract  of  sale  consummates  the  bargain, 
provided  the  offer  is  standing  at  the  time  of  the  acceptance. 

What  shall  constitute  an  acceptance  will  depend,  in  a  great 
measore,  upon  circumstances.  The  mere  determination  of  the 
mind,  unacted  on,  can  never  be  an  acceptance.  Where  the  offer 
is  by  letter,  the  usual  mode  of  acceptance  is  the  sending  of  a 
letter  announcing  a  consent  to  accept;  where  it  is  made  by 
messenger,  a  determination  to  accept,  returned  through  him,  or 
sent  by  another,  would  seem  to  be  all  the  law  requires,  if  the 
contract  may  be  consummated  without  writing.  ^  There  are 
other  modes  which  are  equally  conclusive  upon  the  parties: 
keeping  silence,  under  certain  circumstances,  is  an  asseut  to  a 
proposition;  anything  that  shall  amount  to  a  manifestation  of  a 
formed  determination  to  accept,  communicated  or  put  in  the 
proper  way  to  be  communicated  to  the  party  making  the  offer, 
would  doubtless  complete  the  contract;  but  a  letter  written 
would  not  be  an  acceptance  so  long  as  it  remained  in  the  pos- 
session or  under  the  control  of  the  writer.*  An  acceptance  is  the 
distinct  act  of  one  party  to  the  contract  as  much  as  the  offer  is 
of  the  other;  the  knowledge  by  the  party  making  the  offer,  of 
the  determination  of  the  party  receiving  it,  is  not  an  ingredient 
of  an  acceptance.  It  is  not  compounded  of  an  assent  by  one 
party  to  the  terms  offered,  and  a  knowledge  of  that  assent  by 
the  other. 

I  will  now  apply  this  law  to  the  facts  of  this  case.  Frith'e 
offer  to  sell  his  interest  in  the  brandy  certainly  continued  till 
his  letter  of  the  twenty-fourth  of  December  was  received  at  New 
York,  and  Mactier  had  a  fair  opportunity  to  answer  it.  If  the 
answer  of  the  seventeenth  of  January  had  contained  an  un- 
qualified acceptance,  the  bargain  would  have  been  closed  when 
it  was  sent  away  for  Jacmel;  but  the  offer  was  not  then  accepted; 
there  was  a  promise  to  accept  upon  acontingency ,  for  Mactier  says, 
after  alluding  to  the  prospect  of  a  war  between  France  and  Spain, 
"  in  which  case,''  that  is,  in  case  of  such  a  war,  '*  1  will  at  once 
decide  to  take  the  adventure  to  my  own  account."  This  cod* 
eluded  nothing.  If  the  event  had  actually  happened,  and  Frith 
had  insisted  on  enforcing  this  conditional  acceptance,  it  would 
not  have  been  in  his  power  to  do  so.  The  most  that  Mactier 
said  was,  that  if  an  expected  event  happened,  he  would  do  an 
act  which  would  complete  the  bargain.  The  happening  of  the 
event  could  not,  without  the  act,  complete  it.  The  Boman  law 
regarded  the  tense  of  the  verb  used  by  the  contracting  partiee 
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to  determine  whether  the  bargain  was  concluded:  Verbrim  im- 
peffecH  temporis  rem  adhuc  imperfedam  significat.  There  ia  a 
wide  difference  between  a  promise  to  give  an  assent  to  a  pro- 
position for  a  contract  on  the  happening  of  a  contingency,  and 
the  annunciation  of  a  present  assent  to  it.  If  the  expected 
event  happens,  and  the  act  promised  is  performed,  the  bargain 
is  closed;  bat  it  is  the  promised  acceptance,  and  not  the  hap- 
pening of  the  event,  that  gives  validity  to  the  contract.  If  in 
this  case  the  offer  of  Frith  had  been  to  Mactier  to  take  the 
brandy  on  the  happening  of  a  French  and  Spanish  war,  and 
Uactier  had  promised  to  decide  to  take  it  in  such  an  event,  the 
simple  fact  of  his  taking  it  after  the  war  would  have  enabled 
Frith  to  treat  him  as  the  purchaser  of  it.  Such  an  act  would 
have  been  a  valid  acceptance;  but  a  conditional  acceptance  of 
an  unconditional  offer,  followed  up  by  acts  of  the  acceptor  after 
the  condition  was  fulfilled  on  which  the  acceptance  depended, 
might  not  be  considered  as  completing  the  bargain  without  the 
acquiescence  of  the  party  making  the  offer  in  those  acts,  be- 
cause the  minds  of  the  parties  would  not  have  met  on  the  pre* 
dse  terms  of  the  contract. 

To  conclude  the  bargain,  Mactier  must  have  accepted  the 
offer  as  tendered  to  him  by  Frith,  and  that  acceptance  must 
have  been  while  the  offer,  in  contemplation  of  law,  was  still 
held  out  to  him.  That  there  was  an  acceptance,  or  rather  that 
Uactier  did  all  that  was  incumbent  on  him  to  do  to  effect  an 
acceptance,  was  not  denied;  but  it  was  insisted  on  the  part  of 
the  respondent,  that  it  was  made  after  the  offer  was  withdrawn. 
It  will  be  necessary  to  consider  when  this  acceptance  took 
place,  as  preparatory  to  settling  the  fact  of  the  continuance  of 
the  offer  down  to  that  time.  There  is  not  the  slightest  evidence 
of  the  determination  on  the  part  of  Mactier  to  take  the  brandy 
before  the  seventeenth  day  of  March.  The  insurance  that  he 
effected  on  his  commissions  on  the  first  of  March  disproves  the 
existence  of  such  a  determination  on  that  day;  but  if  the  situa- 
tion of  the  parties  was  changed,  and  Frith  was  now  endeavor- 
ing to  set  up  the  contract,  I  am  at  a  loss  to  conceive  how  Mactier 's 
representatives  could  withstand  the  force  of  the  facts  which 
took  place  on  the  seventeenth  of  March.  In  answer  to  the 
offer,  Mactier  delayed  coming  to  a  determination  thereon,  but 
promised  to  accept  it  if  there  should  be  a  war;  on  the  seven- 
teenth of  March,  when  that  event  was  considered  as  settled, 
he  entered  the  brandy  as  his  own  property,  and  told  his  clerk 
that  he  had  determined  to  take  it     But  if  there   should 
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be  any  doubt  as  to  the  effect  of  this  conduct,  there  can  be  none 
as  to  his  subsequent  acts.  By  a  letter  dated  the  twenty-fifth, 
with  a  postscript  of  the  thirty-first  of  March,  he  accepted  the 
offer.  This  letter  was  immediately  transmitted  to  Frith,  and 
as  soon  as  the  twenty-eighth  of  March  entries  were  made  in  his 
books  showing  that  he  had  become  the  purchaser.  Enough 
was  done  by  the  thirty-first  to  constitute  an  acceptance  of 
Frith's  offer,  and  to  complete  the  bargain;  if  the  offer  can  be 
considered  as  standing  till  that  day. 

An  offer,  when  once  made,  continues,  as  I  have  hereto- 
fore shown,  to  the  satisfaction  of  my  own  mind,  at  least, 
until  it  is  expressly  revoked,  or  until  circumstances  author- 
ize a  presumption  that  it  is  revoked.  The  offer  itself  maj 
show  very  clearly  when  the  presumption  of  revocation  attaches. 
Where  it  is  made  to  be  replied  to  by  return  mail,  the  party  to 
whom  it  is  addressed  must  at  once  perceive  that  it  is  not  to 
stand  for  an  acceptance,  to  be  transmitted  after  that  mail.  If 
an  offer  stands  until  it  is  expressly  withdrawn,  or  is  presumed 
to  be  withdrawn,  whether  it  is  held  out  to  a  party  at  a  particu- 
lar period  or  not,  is  a  matter  of  fact.  Then  we  are  to  determine, 
as  a  matter  of  fact,  whether  Frith's  offer  was  held  out  for  Mao- 
tier's  acceptance  until  the  thirty-first  of  March;  if  Frith  in- 
tended it  should  stand  on,  and  he  viewed  himself  as  tendering 
it  to  Mactier  down  to  that  time,  we  are  bound  to  regard  it  aa 
standing,  unless  his  intention  was  the  result  of  the  fraudulent 
conduct  of  Mactier.  The  acts  of  Frith  after  the  death  of  Mac- 
tier  could  do  nothing  towards  completing  an  unfinished  con- 
tract; but  I  think  they  may  be  fairly  adverted  to  for  the  purpose 
of  ascertaining  his  intentions  in  relation  to  the  continuance  of 
his  offer.  On  the  seventh  of  March  he  acknowledges  Mactier's 
letter  of  the  seventeenth  of  January,  which  did  not  decline,  as  it 
has  been  construed  to  do,  the  offer,  but  apprised  him  that  it 
was  kept  under  advisement,  and  by  using  the  expression  "  not- 
ing the  contents,"  Frith  is,  I  think,  to  be  understood  as  yield- 
ing to  the  proposed  delay.  If  a  doubt  as  to  this  construction 
of  that  letter  could  spring  up  in  the  mind,  it  would  be  at  once 
removed  by  the  perusal  of  the  letter  of  the  twenty-eighth  of  the 
same  month.  In  that  he  expresses  a  wish  to  confirm  what  be 
had  said  in  the  letter  making  the  offer  to  sell,  and  declares 
that  he  had  in  a  previous  letter,  which  must  mean  that  of  the 
seventh,  omitted  to  communicate  the  same  thing.  In  answer- 
ing Mactier's  letter  which  contained  the  acceptance  of  his  offer, 
he  recognizes  the  bargain  as  closed,  and  gives  directions  as  to 
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inresting  the  proceeds  of  the  brandy.  All  the  subsequent  cor- 
respondence acquiesces  in  the  sale.  It  appears  to  me  to  be  im- 
possible to  flay,  after  reading  the  letters  of  Frith  ivritten  subse- 
qaent  to  his  knowledge  of  Mactier's  acceptance,  that  he  did  not 
consider  the  offer  as  held  out  to  Mactier  down  to  the  time  when 
it  was  accepted,  and  the  bargain  closed  by  that  acceptance;  and 
I  think  we  must  adjudge  it  to  have  been  closed,  unless  the 
agreement  ^was  nugatory  by  reason  that  the  thing  to  which  it 
related  bad  not  i^n  actual  or  potential  existence  when  the  con- 
tract was  consommated. 

Where  botli  parties  are  under  a  mistake  as  to  the  existence  of 
the  thin^  contracted  to  be  sold,  the  bargain  fails.     The  cases 
pat  by  Pothier  and  Chancellor  £ent  are,  the  sale  of  a  herse 
which  happens  to  be  dead,  or  of  a  house  consumed  by  fire  be- 
fore the  contract  was  concluded.     The  law  which  has  been  ap- 
plied in  snch  cases  is  not,  in  my  judgment,  applicable  to  this. 
Property  that  has  no  actual  existence  is  the  subject  of  a  valid 
contract  of  sale,  as  a  carriage  not  yet  made,  or  a  crop  not 
grown;  they  are  considered  to  have  a  potential  existence.    A 
person  may  sell  an  article  to  which  he  has  no  title  or  pretense 
of  title:  Pothier  Traite  du  Contrat  de  Yente,  p.  1,  sec.  2.  art.  1. 
There  is,  I  apprehend,  no  just  ground  for  saying  that  the  prin- 
cipal part  of  this  brandy  was  not  in  existence  on  the  thirty-first 
of  March,  the  time  when  I  consider  the  contract  to  have  be- 
come perfected.    Fifty  pipes  were  in  the  public  store,  the  re- 
mainder had  been  sold  but  a  few  days  before,  and  was  probably 
but  partially  consumed;  but  whether  it  was  or  not,  is  not,  in 
my  view  of  it,  material  to  this  case.     If  the  contract  was  oblig- 
atory on  one,  it  was  on  both.    Could  Mactier  have  objected  to 
it,  and  placed  its  nullity  on  the  ground  that  he  had  consumed 
a  part  of  the  brandy  before  he  accepted  the  o£Eer  for  the  pur- 
chase ?    Such  a  defense  would  not  be  listened  to  in  any  court; 
it  could  invoke  no  principle  of  justice  to  its  aid. 

Another  objection  to  the  contract  was  drawn  from  the  alleged 
fraudulent  conduct  of  Mactier.  The  bill  does  not  seem  to  me 
to  put  the  claim  to  the  interference  of  the  court  below  specific- 
ally upon  that  ground.  It  does  not  seek  to  avoid  the  contract 
on  the  ground  that  Frith  was  inveigled  into  it  by  the  contriv- 
ance and  artifice  of  Mactier,  but  it  denies  the  existence  of 
those  formalities  which  are  requisite  to  conclude  a  contract. 
Frith  complains,  it  is  true,  that  Mactier  did  not,  by  his  letter 
of  the  twenty-fifth  of  March,  or  any  other,  inform  him  of  the 
■ale  of  the  brandy,  of  its  value  in  Kew  York,  or  of  the  arrival 
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of  the  Teasel  with  the  brandy  oq  board.  Tbo  letter  of  the 
twenty-fifth  did  apprise  him  that  the  brandy  bad  arrived.  If 
any  act  was  to  be  done  by  Frith  to  complete  the  bargain,  the 
concealment  of  any  fact  that  might  inflaence  his  determination 
with  regard  to  that  act,  might  give  rise  to  the  imputation  of 
fraud:  and  if  such  fact  was  concealed  with  a  view  to  procure  an 
assent  to  a  contract  to  which  it  is  probable  his  assent  would  not 
have  been  given  had  he  received  information  of  the  fact  con- 
cealed, he  might  allege  the  concealment  to  exonerate  himself 
from  the  obligation  to  fulfill  it;  but  if  he  had  no  affirmative  act 
to  perform  before  the  bargain  might  be  closed,  and  Mactier 
was  in  a  situation  that  gave  him  the  right  to  close  it,  and  he 
did  so  before  the  information  which  is  alleged  to  have  been 
kept  back  could  have  reached  Frith,  if  it  had  been  duly  trans- 
mitted, he  has  suffered  no  injury;  indeed,  there  is  no  ground 
for  a  presumption  of  fraud.  My  conclusion,  therefore,  is,  that 
the  contract  was  consummated  between  the  parties  before  the 
death  of  Mactier,  by  which  he  acquired  all  Frith's  right  to  the 
two  hundred  pipes  of  brandy. 

The  law,  in  relation  to  the  right  of  the  vendor  of  goods  to 
stop  them  during  their  transit  to  the  purchaser,  was  much  dis- 
cussed on  the  argument;  but  I  have  been  unable  to  discover 
how  a  question,  in  relation  to  such  a  right,  can  properly  arise 
from  the  facts  in  this  case.  If  there  was  not  a  sale,  such  a 
question  certainly  can  not  arise,  for  then  there  would  be  no 
vendor  or  vendee,  and  consequently  no  transit  of  the  brandy 
from  the  one  to  the  other.  If  there  was  a  sale  (and  I  hold  there 
was)  the  question  does  not  arise,  because  there  was  in  fact  no 
stoppage,  or  any  act  that  can  in  law  be  regarded  as  amounting 
to  a  stoppage.  By  virtue  of  the  purchase,  the  title  to  the 
brandy  vested  in  Mactier;  no  actual  delivery,  if  it  was  not  in  his 
possession,  was  necessaiy  to  perfect  his  title;  if  the  brandy  had 
been  destroyed  on  the  first  day  of  April,  or  the  notes  taken  for 
the  portion  previously  sold  had  proved  utterly  valueless,  the 
loss  would  have  fallen  entirely  on  Mactier.  The  unsold  brandy 
was  his  absolute  property,  and  on  his  death  the  title  to  it  vested 
in  his  representatives.  On  the  assumption  that  it  was  on  its 
transit,  the  right  of  the  representatives  to  it  was  subject  to  be 
affected  in  the  same  manner  as  Mactier's  might  have  been  if 
he  had  been  in  life;  it  might  have  been  defeated  by  a  stoppage 
in  transitu.  A  right  to  stop  goods  in  their  transit  does  not  arise 
from  the  circumstance  that  the  bargain  is  not  complete  until 
the  purchaser  gets  actual  possession  of  them,  but  it  is  a  right 
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taking  its  origin  undoubtedly  in  strong  considerations  of  equity, 
and  dependent  upon  a  fact  usually  happening  after  the  sale, 
and  alirays  unknown  to  the  seller  at  the  time  of  it — the  in- 
solvency of  the  purchaser:  8  Bos.  &  Pul.  286;  2  £ent  Com.  393» 
428.  The  stoppage  does  not  take  place  on  the  happening  of 
the  insolYency,  but  the  right  to  stop  is  thereby  acquired.  The 
acquisition  of  the  right  works  no  beneficial  result  to  the  seller 
unless  he  intercepts  the  goods  in  their  transit.  I  have  seen  no 
ease  where  this  right  has  been  held  to  attach  on  the  death  of 
the  purchaser,  if  his  estate  was  solvent.  I  think  the  seller 
could  not,  in  such  case,  justify  an  interference  with  the  goods  . 
sold  while  on  their  transit.  It  arises  in  case  of  death  and  in- 
solvency, but  not  otherwise  than  it  would  exist  in  the  case  of 
insolvency  alone. 

A  question  asked  by  Lord  £enyon,  in  Tbole  v.  EoUingwarth,* 
5  T.  B.  226,  has  given  rise  to  a  suggestion  that  death  prevents 
the  delivery;  but  the  doubt  entertained  by  that  eminent  judge 
did  not  spring  from  a  case  where  there  had  been  a  sale.  The 
properly  there  had  been  sent  to  answer  a  particular  purpose, 
which  was  to  raise  funds  to  meet  the  consignee's  acceptance; 
he,  having  become  unable  by  reason  of  his  insolvency  to  use 
them  for  thaf^urpose,  had  no  interest  in  them  that  went  to  his 
assignees.  "Where  there  is  a  general  trading  between  two 
merchants  residing  at  a  distance  from  each  other,  and  goods 
are  sent  by  one  to  the  other  without  being  ordered,  the  title  to 
them  would  not  vest,  as  I  conceive,  in  the  merchant  to  whom 
they  were  sent  until  they  were  received  and  accepted.  If  he 
at  once  returned  them  as  unfit  for  his  use,  or  for  any  other 
eauae,  the  title  to  them  would  not,  in  my  opinion,  have  been 
changed.  In  such  a  case  Lord  Kenyon  might  well  ask,  and 
mean  thereby  to  express  a  strong  doubt,  whether  the  goods 
could  be  received  by  the  executor  ii  the  consignee  was  dead 
when  they  arrived.  The  sending  of  goods  under  such  circum- 
stances amounts  to  no  more  than  an  offer  to  sell  them  to  the 
party  to  whom  they  are  sent,  and  his  acceptance  of  them  would 
be  necessary  to  complete  a  bargain.  If  he  should  be  dead 
before  they  arrived,  there  would  be  no  contracting  party  to 
close  the  bargain  by  an  acceptance.  Chancellor  Kent's  re- 
marks on  the  question  put  by  Lord  Kenyon  show  that  he  did 
not  consider  that  a  doubt  of  the  nature  of  the  one  suggested 
could  be  indulged  in  a  case  where  the  title  to  the  property  had 
vested  in  the  deceased  person;  for  be  says:  '*  The  language  of 

.  1.  Tooke  V.  BoUingwcr*h, 
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the  court,"  in  the  case  last  referred  to,  '*  seems  to  be  that  goods 
sent  to  a  person  who  at  the  time  was  dead  or  disabled  by  bank* 
ruptcy  from  dealing,  and  under  an  incapacity  to  acquire  property, 
could  be  recovered  back  upon  the  principle  that  there  was  no 
contract:"  7  Johns.  Ch.  275. 

Waiving  all  the  other  difficulties  that  were  presented  in  op- 
I>osit]on  to  Frith's  right  to  stop  the  fifiy  pipes  of  brandy,  and 
granting  at  the  same  time  that  he  had  the  right,  and  that  thej 
were  to  be  considered  as  in  their  transit  while  they  remained 
in  the  custody  of  the  custom*house  officer  at  New  York,  it  may 
be  asked,  what  did  he  do  to  stay  the  delivery  of  them  to  the 
administrators  of  Mactier?  Did  he  make  an  e£Ebrt  to  get  pos* 
session  of  them  f  Did  he  forbid  the  public  officer  to  deliver 
them  to  the  administrators?  This,  I  believe,  is  not  pretended. 
The  administrators  took  possession  of  them  in  May  or  June, 
and  sold  them  about  that  time  as  a  part  of  the  estate  of  their 
intestate,  and  the  first  act  in  relation  to  them  on  the  part  of 
Frith  was  in  July.  They  had  a  right  to  the  brandy  as  property 
vested  in  Mactier  at  the  time  of  his  death  by  virtue  of  the  con* 
tract  of  sale;  and  they  can  rightfully  hold  the  avails  thereof, 
unless  Frith  had  rescinded  the  contract  by  stopping  the  brandy 
in  its  transit  before  it  came  to  their  actual  possesion.  Thia 
he  did  not  do,  nor  did  he  perform  any  other  act  equivalent  to  it. 

Upon  the  view  of  the  whole  of  this  case,  I  entertain  the  opin* 
ion  that  the  decree  of  the  chancellor  ought  to  be  reversed. 

Bentok,  Senator.  From  the  pleadings  and  testimony  in  the 
cause,  there  can  be  no  ground  for  the  assumption  set  up  by  the 
respondent,  that  he  was  the  sole  owner,  and  was  alone  interested 
in  the  brandy.  The  answer  of  the  appellants  is,  in  my  opinion, 
substantially  supported  by  the  proofs.  We  are  then  to  assume 
that  the  intestate  and  respondents  were  partners  or  jointly  in- 
terested in  the  two  hundred  pipes  of  brandy;  to  share  equally 
in  the  profits,  or  to  bear  the  loss  jointly,  if  any  should  be  sus- 
tained. The  transaction  was  to  be  extended  so  as  ultimately  to 
pay  the  invoice  cost  in  France,  by  a  shipment  of  coffee  from  the 
West  Indies,  which  latter  operation  was  to  result  from  the  provis- 
ions shipped  from  the  country  to  the  West  Indies.  It  is  worthy 
of  notice  that  by  the  arrangement  the  brandy  was  to  be  shipped 
from  France  for  New  York  in  an  American  vessel,  and  the  cof- 
fee was  to  be  sent  in  a  French  bottom  from  the  West  Indies; 
and  this  undoubtedly  with  a  view  to  advantages  to  result  to  the 
parties  to  the  speculation. 

The  respondent,  by  his  letter,  dated  September  5, 1822,  to 
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agents  in  France,  having  ordered  the  brandy  to  be  sent  out  to  the 
consignment  of  the  intestate,  and  directing  the  invoice  amount 
to  be  insured,  on  the  twenty-fourth  of  December,  1822,  wrote 
the  intestate  to  the  following  effect:  "  I  also  have  the  pleasure 
of  handing  you  copies  of  Messrs.  Firebrace,  Davidson  &  Co.'s 
letters  regarding  the  brandy  order.  By  the  by,  as  your  brother, 
before  I  left  New  York,  declined  taking  the  interest  I  ofiEered 
him  in  this  speculation,  and  wishing  to  confine  myself  on  busi- 
ness as  much  as  possible,  so  as  to  bring  my  concerns  to  a  certain 
focus,  I  would  propose  to  you  to  take  the  adventure  solely  on 
your  own  account,  holding  the  value  to  cover  the  transaction  to 
my  account  in  New  York." 

This,  it  appears  to  me,  is  a  distinct  and  unconditional  offer  to 
dispose  of  the  interest  and  property  in  the  shipment  of  brandy 
at  its  value;  that  is,  the  invoice  cost  in  France,  or  its  value  or 
price  in  the  market  of  consumption.  And  in  this  case,  it  can  not, 
I  apprehend,  be  material  which  was  intended  by  the  respond- 
ent, because  the  question  here  presented  does  not  involve  that 
particular  inquiry.  And  if  the  offer  was  accepted,  the  intestate 
was  only  to  carry  the  amount  to  the  credit  of  the  respondent, 
holding  the  same  to  cover  any  transaction  which  he  might  deem 
it  advisable  to  negotiate  in  New  York. 

On  the  seventeenth  of  January,  1823,  the  intestate,  in  his  an- 
swer to  this  proposition,  wrote  as  follows:  "  I  thank  you  for 
sending  me  the  copy  of  Firebrace,  Davidson  &  Co.'s  letter,  on 
the  subject  of  the  brandy  order.  This  has  been,  from  the  first, 
a  favorite  speculation  with  me,  and  I  am  pleased  to  say  it  still 
promises  a  favorable  result;  but  to  render  it  complete  I  am  de- 
sirous the  speculation  should  go  forward,  in  the  way  first  pro- 
posed,  thereby  making  it  a  treble  operation.  As  you  have, 
however,  expressed  a  wish  that  I  should  take  the  adventure  to  my 
own  account,  I  shall  delay  coming  to  any  determination  till  I 
again  hear  from  you.  The  prospect  of  war  between  France  and 
Spain  may  defeat  the  object  of  this  speculation,  as  far  as  relates 
to  the  shipment  of  provisions  hence  to  Hay  ti,  to  be  invested  in 
coffee  for  France  per  French  vessels,  in  which  case  I  will  at  once 
decide  to  take  the  adventure  to  my  own  account."  The  intes- 
tate then  states,  as  his  opinion,  that  the  war  would  operate  to 
the  disadvantage  of  the  respondent  in  relation,  1  suppose,  to 
the  transactionB  connected  with  the  purchase  of  the  brandy  and 
the  shipment  of  coffee  to  France.  This  letter,  although  it  is 
not  an  acceptance  of  the  proposition  contained  in  the  respond- 
ent's to  take  immediate  effect,  is  not  a  rejection  of  it;  the 
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intestate  replies,  he  shonld  delay  coming  to  any  determination 
in  regard  to  the  wish  expressed,  that  he  should  take  the  adven- 
ture on  his  account,  until  he  again  heard  from  the  respondent; 
and  in  another  part  of  the  letter  he  states  that  should  a  war  in- 
tervene between  France  and  Spain,  which  would,  he  assumes, 
defeat  the  objects  of  the  speculation  in  the  particulars  therein 
enumerated,  he  would  decide  to  take  the  adventure  to  his  own 
account. 

Under  date  of  March  7, 1828,  the  respondent  wrote  the  intes- 
tate, acknowledginpf  the  receipt  of  the  letter,  dated  January 
17,  above  referred  to;  but  nothing  is  said  about  this  letter, 
except  that  the  contents  were  noticed.  The  letter  from  the  in- 
testate to  the  respondent,  dated  March  13, 1823,  advised  the 
respondent  that  he  had  been  informed  of  the  shipment  of  the 
brandy  in  a  French  ship,  that  he  was  looking  daily  for  its  ar 
rival,  and  expressing  his  regrets  that  the  order  had  not  been 
more  promptly  executed,  as  the  delay  would  be  likely  to  prove 
disadvantageous  to  him  and  the  respondent.  At  this  time  the 
intestate  was  advised  that  a  war  betweeu  France  and  Spain  wa«. 
inevitable;  that  France  had  recalled  her  minister,  and  that  a 
large  French  army  had  been  ordered  into  Spain,  and  that  the 
American  insurance  offices  declined  insuring  on  French  vessels. 

On  the  twenty-eighth  of  March,  1823,  the  respondent  wrote 
the  intestate  to  the  following  effect,  in  relation  to  the  brandy 
transaction:  *'  I  have  not  heard  anything  more  from  FirebracGp 
Davidson  &  Co.  respecting  the  brandy,  but  I  have  little  doubt 
of  its  having  got  out  to  you  long  ere  this,  unless  the'rupture 
which  we  have  a  report  of  between  France  and  Spain  took 
place  before  the  sailing  of  the  vessel,  or  that  she  has  been  cap- 
tured by  the  Spaniards;  if  either  be  the  case,  it  would  be  a  pity, 
as  its  safe  arrival,  with  you,  would  be  much  enhanced  if  there 
be  a  war.  With  respect  to  this  adventure,  I  would  wish  you  to 
confirm,  if  altogether  satisfactory  to  you,  what  I  mentioned  to 
you  some  time  ago,  and  which  I  omitted  to  repeat  to  you  in  my 
previous  letter  in  reply  to  yours  of  the  seventeenth  of  January. 
I  find  the  more  one  does  in  this  country  in  the  present  state  of 
trade,  the  more  one's  affairs  get  shackled."  The  letter  here 
mentioned  as  the  one  in  reply  to  that  of  the  seventeenth  of 
January,  is  the  letter  from  the  respondent  to  the  intestate,  un- 
der date  of  March  7,  1823.  It  is  alleged  that  the  above,  under 
date  of  March  28,  did  not  arrive  at  its  destination  until  after  the 
death  of  the  intestate. 

But  what  inference  can  properly  and  without  violence  be 
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dxftwn  fioxn  the  contents  of  this  last  letter  from  the  respondent  ? 
What  is  the  plain  and  fair  import  of  it?  It  appears  to  me  the 
respondent  fnlly  acquiesced  in  the  proposal  of  the  intestate  to 
consider  the  offers  made  by  the  letter  of  the  twenty-fourth  of 
December,  1822,  as  open,  and  still  at  the  option  of  the  intestate 
to  accept  or  refuse,  as  he  might  think  proper.  The  respondent's 
mind  had  probably  at  all  times  no  other  inclination  than  to  hold 
his  offers  open  to  the  intestate,  and  he  had  so  intended  to  have 
expressed  himself  in  his  reply  under  date  of  March  7;  for  he 
says  he  wished  to  confirm  what  he  mentioned  some  time  ago, 
and  which  he  omitted  to  repeat  in  his  previous  letter  in  reply  to 
the  one  from  the  intestate  of  the  seventeenth  of  January.  This 
letter,  I  apprehend,  affords  sufficient  evidence  of  the  fact  that 
the  respondent  did  not  consider  his  propositions  as  rejected  by 
the  intestate,  although  they  had  not  been  in  terms  accepted  by 
him  frotn  any  communication  which  had  been  received  at  its 
date.  It  would,  I  apprehend,  be  competent  for  the  appellants 
in  this  case  to  prove  that  the  respondent  had,  up  to  the  date  of 
this  letter,  considered  the  intestate  at  liberty,  and  that  he  had 
the  right  to  take  the  adventure  to  his  own  account,  that  the 
offer  contained  in  the  letter  of  the  twenty-fourth  of  December 
was  still  open  to  him.  If  I  am  correct  in  this  conclusion,  then 
I  do  not  perceive  why  this  letter  does  not  afford  sufficient  evi- 
dence that  the  respondent  never  considered  the  intestate  as  con- 
cluded, or  barred  from  accepting  them. 

Then,  under  date  of  March  25,  1823,  and  within  the  time 
above  assumed,  the  intestate  wrote  the  respondent,  and  said: 
"  I  have  now  to  advise  the  arrival  of  the  French  ship  La  Claire, 
with  the  two  hundred  pipes  of  brandy,  and  that  in  consequence 
of  the  probability  of  war  between  France  and  Spain,  and  in 
compliance  with  the  wish  expressed  in  your  regarded  favor  of 
the  twenty-fourth  of  December,  and  my  answer  thereto  of  the 
seventeenth  of  January  last,  I  have  decided  to  take  this  ad- 
venture to  my  own  account.     I  therefore  credit  you  with  the 
amount  of  the  invoice,  say  fr.  76978-58,  which,  at  the  exchange 
of  the  day,  5-40,  makes  the  sum  of  $14,254  57-100,  of  which 
you  will  please  take  note."    Here  the  intestate  closed  with  the 
respondent's  proposal;  and  was  it  done  in  time  to  constitute  a 
contiact  binding  upon  the  parties?     On  the  twenty-first  of 
April  following,  the  respondent  wrote  the  intestate,  advising 
him  of  the  receipt  of  the  above  letter  of  the  twenty-fifth  of 
March,  noting  particularly  the  contents  to  which  he  had  replied, 
he  says,  by  his  previous  respects;   and  although  he  was  then 
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indebted  to  the  intestate  in  a  conBiderable  Bum,  if  we  do  not 
take  into  view  the  amount  of  the  price  or  value  of  the  brandy, 
he  requested  the  intestate  to  charter  on  his  account  a  stanch, 
first-class  vessel,  and  send  out  to  him  bj  her  a  yaluable  cargo 
of  provisions  and  merchandises,  the  vessel  to  proceed  to  Europe 
with  a  cargo  of  co£fee.  The  intestate  resided  in  New  York,  and 
it  is  admitted  by  the  case  that  he  died  on  the  tenth  day  of  April, 
1823.  The  respondent,  at  the  time  this  transaction  and  corre- 
spondence took  place,  was  a  resident  of  Jacmel,  in  the  island 
of  St.  Domingo.  There  are  several  other  letters  from  the  re- 
spondent to  the  intestate,  which  I  deem  not  necessary  to  advert 
to,  in  the  view  here  taken  of  this  case. 

Upon  a  rigid  and  critical  examination  of  the  correspondence 
and  the  testimony,  I  am  unable  to  perceiye  that  the  respond- 
ent ever  intimated  to  his  intestate  that  he  vnthdrew  the  propo- 
sition of  the  twenty-fourth  of  December,  offering  to  dispose  of 
his  interest  in  his  shipment  of  brandy,  or  that  he  considered 
the  intestate's  letter  of  the  seventeenth  of  January  as  a  rejection 
of  that  offer;  but,  on  the  other  hand,  the  letter  from  the  re- 
spondent of  the  twenty-eighth  of  March  shows  pretty  clearly, 
not  only  that  this  was  not  so  considered  by  him,  but  that  he 
wished  to  confirm  what  he  had  previously  written,  urging  the 
intestate  to  close  with  the  offer  upon  the  terms  proposed  in  the 
letter  of  the  twenty-fourth  of  December.  This  would  not  pro- 
bably have  been  done  in  the  terms  here  used,  if  the  proposition 
for  the  sale  had  been  considered  as  rejected. 

It  can  not,  I  apprehend,  be  contended  with  any  probabilitj 
of  success,  that  the  respondent's  letter  of  the  twenty-first  of 
April  contains  any  matter  which  goes  to  show  he  did  not  con- 
^  sider  the  first  offer  of  sale  on  his  part  as  still  open.  The  re- 
spondent must  have  known,  and  did  know,  no  doubt,  that  when 
he  wrote  this  last  letter,  his  previous  letter  to  the  intestate, 
dated  March  28,'  had  not  been  received  when  the  letter  under 
date  of  March  25  was  written,  advising  that  the  adventure  had 
been  taken  agreeably  to  the  proposition  contained  in  the  re- 
spondent's letter  of  the  twenty-fourth  of  December. 

In  my  opinion,  it  was  competent  for  the  respondent  to  havo 
limited  the  time  in  which  his  offer  might  have  been  accepted, 
and  to  have  stated,  if  you  accept  by  the  first  of  April,  it  will  be 
in  time,  or  he  might  have  left  the  proposals  open  indefinitely. 
When  advised  of  the  safe  arrival  of  the  brandy,  and  that  the 
intestate  had  decided  to  take  it  to  his  own  account,  and  while 
he  still  supposed  the  intestate  was  alive,  the  respondent  made 
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no  objection,  but  acquiesced  in  what  had  been  done.  It  is  not 
niged  that  the  contract  depends  upon  either  of  the  letters  writ- 
ten bj  the  respondent  which  were  not  received  by  the  intestate  in 
his  life-time,  any  farther  than  those  letters  afford  evidence  of 
the  mind  and  intent  of  the  party. 

If  this  mode  of  reasoning,  in  relation  to  the  facts  in  this  case, 
be  correct,  and  the  intestate  accepted  of  an  offer  tendered  to 
him  by  the  respondent,  then  was  it  necessary  for  the  intestate 
to  know,  before  the  contract  was  finally  closed  and  binding 
upon  the  parties  to  it,  whether  the  respondent  assented  or  not? 

This  brings  me  to  a  consideration  of  the  law  involved  in  thia 
ease.    In  the  construction  of  contracts  and  agreements,  the 
intention  of  the  parties  and  the  substance  of  the  contract  are  to 
be  sought  for  more  than  the  form  of  the  words.    Pothier  says 
we  ought  to  examine  what  was  the  common  intent  of  the  con- 
tncting  parties,  rather  than  the  grammatical  sense  of  the  terms: 
2  Com.  on  Con.  533;  and  Plowden  lays  down  a  rule  that  in 
contracts  it  is  not  material  which  of  the  parties  speak  the  words, 
if  the  other  agrees  to  them;  for  the  agreement  of  the  minds  of 
the  parties  is  the  only  thing  the  law  respects  in  contracts,  and 
BQch  words  as  express  the  assent  of  the  parties  and  have  sub- 
stance in  them  are  sufScient.    And,  again,  if  any  persons  are 
agreed  upon  a  thing,  and  words  are  expressed  or  written  to 
make  the  agreement,  although  they  are  not  apt  and  usual  words, 
yet,  if  they  have  substance  in  them  tending  to  the  effect  pro- 
posed, the  law  will  take  them  to  be  of  the  same  effect  as  usual 
words,  for  the  law  always  regards  the  intention  of  the  parties, 
and  will  apply  the  words  to  that  which,  in  common  presumption, 
may  be  given  to  their  intent.     Chief  Baron  Comyn  also  states 
that  an  agreement  or  contract  shall  have  a  reasonable  construc- 
tion according  to  the  intent  of  the  parties;  and  the  rule  of  con- 
struction adopted  by  the  courts  in  this  ^tate  and  in  England  is, 
that  in  case  of  doubt,  the  words  of  a  promise  or  covenant  shall 
be  taken  most  strongly  against  the  promisor  or  covenantor.    An 
agreement  is  aggregatio  merUium,  that  is,  where  two  or  more 
minds  are  united  in  a  thing  done  or  to  be  done,  or  where  a  mu- 
tual assent  is  given  to  do  or  not  to  do  a  particular  act;  and  every 
contract  or  agreement  ought  to  be  so  certain  and  complete  that 
each  party  may  have  an  action  or  other  remedy  upon  it. 

These  general  principles  appear  to  be  full  of  sound  sense  and 
good  reason.  A  review  of  the  nimierous  adjudged  cases  which 
have  a  bearing  either  directly  or  indirectly  upon  the  questions 
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now  under  consideration  seems  to  me  not  necessary.    I  shall, 
therefore,  advert  to  one  of  them  only. 

The  case  of  Ooolce  y.  Ludlow,  5  Bos.  &  P.,  2  N.  B.  119,  was 
this:  The  defendant,  who  resided  near  Bristol,  by  letter  re- 
quested the  plaintiff,  who  lived  in  London,  to  send,  by  any  convey- 
ance which  would  reach  Bristol,  a  patent  chaff-cutter  and  two  or 
three  pairs  of  knives,  and  also  requested  that  he  might  be  informed 
when  the  same  were  sent,  that  he  might  know  when  and  where 
to  send  for  the  articles.  The  articles  were  sent  to  a  wharf  in 
London,  directed  io  the  defendant,  and  the  wharfinger's  re- 
ceipt taken  by  the  plaintiff.  The  defendant  was  advised  by 
mail  that  the  articles  had  been  shipped  by  a  vessel  caUed  the 
Commerce,  Chas.  Forquareau.  The  package  containing  the 
chaff-cutter  and  knives  was  not,  in  fact,  shipped  for  Bristol  by 
the  Oommerce,  but  was  put  on  board  the  Nancy,  which  left 
London  about  three  months  after  the  articles  were  delivered  at 
the  wharf.  No  correspondence  or  communication  passed  be- 
tween the  parties  for  about  fifteen  months  after  the  goods  were 
actually  shipped,  wh^  tbe  plaintiff  applied  for  payment  of  the 
demand,  who  shortly  afterwards  received  a  letter  from  the  de- 
fendant stating  that  be  had  not  received  any  chaff-cutter,  al- 
though he  had  repeatedly  inquired  for  it  at  Bristol  until  the 
time  of  the  arrival  of  the  Commerce.  The  plaintiff  then  wrote 
the  defendant,  informing  him  that  on  inquiry,  it  was  ascer- 
tained that  the  package  containing  the  chaff-cutter  had  been 
sent  by  the  Nancy  to  Bristol,  and  this  was  the  first  intimation 
the  defendant  received  that  the  chaff-cutter  had  been  sent  by 
this  vessel.  The  question  in  this  case  was,  whether  the  plaint- 
iff was  entitled  to  recover,  and  the  court  held  he  was,  observing 
the  article  was  sent  in  the  common  course,  according  to  order, 
and  the  defendant  was  bound  to  give  notice  in  due  time  that  he 
had  not  received  it,  Heath  and  Booke,  justices,  observing  that 
the  plaintiff  had  done  everything  in  that  case  he  was  bound  to 
do,  and  the  defendant  was  guilty  of  gross  negligence  in  not 
giving  earlier  notice.  In  this  case;  I  apprehend,  the  contract 
of  sale  was  consummated  upon  the  delivery  of  the  goods  agree- 
able to  the  defendant's  order,  and  took  effect  from  the  time  of 
such  delivery  at  the  wharf  or  place  from  whence  they  were  to 
be  transported  to  the  defendant  at  Bristol.  The  wharfinger  or 
carrier  was  neither  of  them  the  agent  of  the  plaintiff.  Here  the 
minds  of  the  parties  met,  because  the  orders  of  the  defendant 
had  been  strictly  followed  and  attended  to.  But  did  the  de- 
feudnnt  know  the  fact  at  the  time  it  was  done  ?    Tiet  us  suppose 
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a  case  that  might  have  arisen  in  the  cause  under  consideration, 
and  test  it  by  the  above  rule.    Had  Firebrace,  Davidson  &  Co. 
6liip];>ed  the  two  hundred  pipes  of  brandy  in  conformity  to  the 
ora.  ~  of  the  respondent  upon  them,  would  he  have  been  at  lib- 
erty vo  refuse  taking  it  on  its  arrivtil  in  this  countxy,  and  would 
tie  have  been  held  not  liable  to  pay  the  amount  of  the  invoice 
price,  suppose  it  to  have  been  lost  by  shipwreck  or  capture?    I 
do  not  doubt  but  the  respondent  would  have  been  liable  to  pay 
for  the  shipment  of  brandy  from  the  time  the  terms  of  his  order 
had  been  fulfilled;  and  this,  too,  although  he  might  not  have 
known  that  the  article  had  been  sent.    The  minds  of  the  parties 
met  at  the  time  the  brandy  was  actually  shipped  agreeably  to- 
directions. 

Untertaining  no  doubt  of  the  fact  that  the  respondent,  at  kll 
tunes  up  to  the  twenty-first  of  April,  considered  his  offer  of  the 
twenty-fourth  of  December,  1822,  as  open  to  the  intestate  for 
his  acceptance  upon  the  terms  offered,  the  letter  of  acceptance 
of  the  twenty-fifth  of  March,  1823,  closing  with  the  terms  of  the 
offer,  consummated  a  valid  and  binding  contract  between  the 
parties;  and  from  that  time  the  intestate  was  liable  to  the  re- 
spondent for  the  full  amount  of  the  value.    But  it  is  now  urged 
by  the  respondent  that  certain  information  was  withheld  by  the 
intestate,  and  that  he  has  lost  the  interest  on  the  amount,  and 
that  there  was  a  difference  in   the  rate  of  exchange  which 
operated  against  him,  between  the  time  the  offer  was  made  and 
the  acceptance;  such,  however,  was  not  his  complaint  when  he 
wrote  the  intestate  on  the  twenty-first  of  April.    As  a  general 
creditor,  he  might  be  entitled  to  interest,  and  compensation  for 
any  loss  he  might  have  sustained  in  consequence  of  the  rate  of 
exchange  being  more  to  his  disadvantage  at  the  time  the  con- 
tract was  closed  than  it  was  when  the  offer  was  made.    Sound 
policy  forbids  that  mercantile  contracts  should  depend  for 
their  validity  upon  considerations  of  this  kind. 

Hp*nng  arrived  at  the  conclusion  that  here  was  an  absolute 
sale  of  all  the  right  and  interest  of  the  respondent  to  the  ship- 
ment of  brandy,  it  now  remains  to  inquire  whether  he  has  a 
lien  upon  the  whole,  or  any  part  of  it,  as  a  creditor,  and 
whether  the  doctrine  of  stoppage  in  transiiu  is  applicable.  If 
I  am  right  in  respect  to  the  sale  of  the  respondent's  interest, 
then  clearly  the  trangUus  is  gone  as  to  one  hundred  and  fifty 
pipes  of  brandy,  which  were  sold  in  the  life-time  of  the  intestate, 
the  subject  was  entirely  out  of  the  possession  of  the  vendor,  and 
I  did  not  understand  that  it  was  contended  upon  the  arga* 
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ment  that  the  right  of  the  respondent  to  this  portion  of  the 
adventure  conld  be  sustained  upon  this  principle  if  a  contract 
had  been  made. 

The  question  in  regard  to  the  fifty  pipes  seems  to  me  ^  bo 
presented  in  the  following  shape,  and  accompanied  wi';  these 
peculiar  circumstances:  The  goods  were  in  the  possession  of 
the  vendor  and  vendee,  as  partners  by  legal  construction.  The 
respondent  was  never  in  actual  possession,  except  by  the  in- 
testate; and  according  to  the  position  here  assumed,  the  goods 
were  in  the  actual  and  uncontrollable  possession  of  the  intestate, 
and  when  the  contract  was  finally  closed,  the  fifty  pipes  of  brandy 
lay  in  the  public  store,  under  the  direction  of  the  vendee,  who  was 
himself  joint  owner  with  the  respondent.  The  transitus  of  the 
goods,  and  consequently  the  right  of  stoppage,  is  determined 
by  the  actual  delivery  to  the  vendee,  or  by  circumstances  which 
are  equivalent  to  actual  delivery.  It  will  continue  until  the 
place  of  deliveiy  be  in  fact  the  end  of  the  journey  of  the  goods, 
and  they  have  arrived  to  the  possession,  or  under  the  direction 
of  the  vendee  himself:  2  Kent  Com.  430.  If  the  goods  have 
arrived  at  an  intermediate  place,  where  they  are  placed  under 
the  orders  of  the  vendee,  and  are  to  remain  stationary  until 
they  receive  his  directions  to  put  them  again  in  motion  for  some 
new  and  ulterior  destination,  the  transUua  is  gone:  2  Kent 
Com.  431.  The  goods  in  this  case  were  not  in  their  transit; 
they  had  arrived  at  their  destination,  and  were  under  the  do- 
minion and  subject  to  the  ownership  of  the  intestate.  Nothing 
remained  to  be  done  by  the  respondent  to  complete  the  trans- 
fer of  the  brandy. 

But,  in  my  judgment,  another  view  of  the  case  is  equally 
fatal  to  the  claim  here  set  up  in  regard  to  this  lien.  The 
brandy  had  been  actually  sold,  and  was  out  of  the  possession 
of  the  defendants,  previous  to  the  commencement  of  this  suit. 
It  had  been  taken  from  the  custom-house  store,  the  duties  paid, 
and  actually  sold  to  banajide  purchasers,  and,  we  must  here  as- 
sume, without  notice,  before  the  respondent  made  any  claim. 
The  administrators,  acting  in  good  faith  and  in  pursuance  of 
an  equitable  and  legal  right,  are  certainly  to  be  protected,  if  it 
should  be  necessary  for  a  court  of  equity  to  interpose. 

Entertaining  no  doubt  upon  this  branch  of  the  case,  and  be- 
ing of  opinion  that  the  respondent  is  not  entitled  to  have  the 
decree  modified  so  as  to  give  him  a  claim  upon  the  fifty  pipes 
of  brandy,  or  the  proceeds  thereof,  in  the  hands  of  the  admin- 
istrators, I  am  of  opinion  that  so  much  of  the  decree  of  the 
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eourt  of  chancery  as  is  appealed  from  be  reversed;  that  the  re« 
spondeDt's  first  exception  to  the  master's  report  be  disallowed, 
and  that  the  appellants  recover  their  costs  for  prosecuting  their 
appeal  in  this  court. 

On  the  subject  of  costs  in  this  court,  as  they  rest  in  discre- 
tion, it  might  perhaps  be  deemed  equitable  that  neither  party 
fibonld  have  costs;  but  the  appellants  are  prosecuting  this  ap- 
peal, not  in  their  own  right,  but  as  the  personal  representatives 
of  the  deceased,  and  to  protect  the  interests  of  the  general 
creditors.  And  if,  as  is  here  supposed,  the  respondent  has  no 
rights  but  those  of  a  general  creditor,  it  is  not  perceived  why 
he  should  be  entitled  to  any  peculiar  favor  when  his  case  is 
not  one  of  greater  hardship  than  any  one  of  those  against  whom 
he  has  been  litigating. 

IIatiubd,  Senator.    The  most  material  question  for  discus- 
sion in  this  case,  is  whether  the  respondent,  John  A.  Frith,  was 
the  owner  of  the  brandy  mentioned  in  the  case,  or  of  any  part 
thereof,  at  the  time  of  the  sale  of  a  part  by  Henry  Mactier,  and 
of  the  residue  at  the  period  of  his  death;  or  whether  Frith  had 
•old  his  interest,  whatever  it  had  been,  in  that  brandy  to  Mac- 
tier.    From  the  letter  of  Mactier  to  Frith  of  the  fourth  of  Sep- 
tember, 1822,  and  the  order  of  Frith  of  the  day  following,  it  is 
evident  that  the  brandy  was  purchased  in  France  on  the  joint 
aooount  of  Frith  and  Mactier.    The  agreement  was  that  Frith 
should  order  the  brandy,  that  Mactier  should  ship  to  Frith,  at 
Jacmel,  the  invoice  price  of  the  brandy  in  provisions,  from  the 
sale  of  which  Frith  was  to  make  a  shipment  of  coffee  to  France, 
to  pay  for  the  brandy,  and  the  parties  were  to  share  equally  in 
the  speculation  *'  all  around.''    The  testimony  of  Alexander 
Mactier  proves  also  that  such  was  the  arrangement,  and  that  it 
was  clearly  so  understood  by  Frith.    The  brandy  having  been 
ordered  on  the  joint  account  of  Frith  and  Mactier,  I  agree  per- 
fectly with  the  chancellor  in  opinion  that  Frith  never  was  the 
**  sole  owner  of  the  brandy."    It  is  now  contended  that  the  de- 
cree is  wrong  in  giving  Frith  the  proceeds  of  the  whole,  even  if 
he  were  entitled  to  a  specific  lien  upon  the  brandy  to  the  extent 
of  bis  interest.    The  conclusion  to  which  I  have  arrived  on  the 
main  question  renders  a  decision  of  this  unnecessary. 

On  the  twenty-fourth  of  December,  1822,  Frith  wrote  from 
Jacmel  to  Mactier,  conveying  letters  regarding  the  order  for  the 
brandy,  and  proposed  to  him  to  "  take  the  adventure  solely  on 
bis  own  account,  holding  the  value  to  cover  the  transaction  to 
the  account  of  Frith."    Mactier  answered  this  letter  on  the 
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seTenteenth  of  Jftnuaiy,  1823,  and  informed  Frith  that  he  waa 
desirous  that  the  specnlation  should  go  forward  in  the  way  first 
proposed,  thereby  making  it  **  a  treble  operation;"  and  declar- 
ing that  "  he  should  delay  coming  to  auy  determination  untD 
he  again  heard  from  him."    He  promised  also,  in  the  CTent  of 
war  between  France  fmd  Spain,  the  prospect  of  which  he  men- 
tioned, to  decide  at  once  **  to  take  the  adventure  to  his  own  ac- 
count."   This  was  undoubtedly  such  an  answer  as  absolved 
Frith  from  all  obligation  on  account  of  his  offer,  but  I  can  not 
consider  it  as  an  absolute  refusal,  on  the  part  of  Hactier.     He 
engages  absolutely  to  accede  to  the  proposition  in  the  event  of 
a  certain  occurrence  deemed  to  be  disadvantageous  to  Frith, 
and  declines  coming  to  a  determination  until  he  again  heard 
from  him,  in  case  the  contingency  contemplated  should  not 
happen.    He  certainly  does  not  close  the  negotiation,  but  holds 
out  to  Frith,  at  least,  the  possibility  of  a  compliance  with  his 
proposal,  if  he  should  continue  to  desire  it.    On  the  thirteenth 
of  March,  Mactier  wrote  to  Frith  that  war  between  France  and 
Spain  might  then  be  considered  as  "  inevitable,"  and  gives  him 
the  facts  upon  which  that  opinion  was  founded;  states  that  he 
was  "  looking  daily  for  the  brandy,  and  regretted  that  the 
order  for  it  had  not  been  more  promptly  executed,  as  the  delay 
might  operate  to  their  disadvantage."    At  that  time  he  had 
heard  nothing  further  from  Frith  in  relation  to  the  proposal 
"  to  take  the  adventure"  to  his  own  account^  and  he  did  not 
then  indicate  a  determination  to  do  it.    Frith,  on  the  seventh 
of  l^Iarch,  in  a  hasty  note,  acknowledged  the  receipt  of  Mac- 
tier's  letter  of  the  seventeenth  of  January,  and  one  of  a  subse- 
quent date;  and  states  that  he  '*  noted  their  respective  con- 
tents," but  says  nothing  directly  on  the  subject  of  his  previous 
proposition.    On  the  twenty-eighth  of  Msjrch,  Frith  wrote  to 
Mactier,  ^*  that  he  had  little  doubt  of  the  brandy  having  got  out 
to  him  long  ere  this."    And  he  adds:  *'  With  regard  to  this  ad- 
venture, I  would  wish  to  confirm,  if  altogether  satisfactory  to 
you,  what  I  mentioned  to  you  some  time  ago,  and  which  I 
omitted  to  repeat  to  you  in  my  previous  letter  in  reply  to  youis 
of  the  seventeenth  of  January."    I  know  there  is  a  difference 
in  the  reading  of  the  two  copies  of  this  letter  given  in  evidence, 
in  the  part  relating  to  this  subject.    I  adopt  this  as  correct, 
because,  according  to  the  other,  there  is  a  palpable  mistake, 
and  I  can  not  perceive  any  difference  in  the  meaning  so  far  as 
they  concern  the  question  under  consideration.    According  to 
either,  there  is  an  express  confirmation  of  the  proposition  to 
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ISaetier  "  to  take  the  adyenture  to  his  sole  accoont;"  and  it  ia 
e^dent  also,  from  that  letter,  that  Frith  intended  to  renew  the 
o£Fer  in  his  letter  of  the  seventh  of  March,  in  answer  to  the  let- 
ter of  Uactier  of  the  seventeenth  of  January.  It  furnishes 
evidence,  therefore,  that  his  mind  had  undergone  no  change  in 
relation  to  the  proposition. 

On  the  twenty-fifth  and  thirty-first  of  March,  Mactier  wrote 
to  Fiith  that  he  had  decided  to  take  the  brandy  to  his  own  ac- 
count, according  to  the  proposition  contained  in  the  letter  of 
the  twenty-foorth  of  December,  1822,  and  his  own  engagement 
in  his  letter  in  answer  thereto,  the  contingency  upon  which  it 
"was  made  having  occurred,  and  informed  him  that  he  had  car- 
ried to  his  account  the  invoice  price  thereof,  at  a  specified  rate 
of  exchange.    The  twenty-first  of  April,  Frith  answered  this 
letter  and  another  of  the  fifth,  and  assured  him  that  he  had 
"noted  their  respective  oentents,''  and  refers  him  to  his  own 
letters  of  the  twenty-eighth  of  March  and  twelfth  of  April,  for  a 
reply.    Frith  wrote  again  on  the  twenty-second  of  April,  con- 
firming his  letter  of  the  day  before,  and  again  the  sixth  of  May, 
confirming  both  the  last-mentioned  letters;  and  on  the  fifteenth 
of  May,  confirming  the  last  preceding  letter.    The  brandy  ar- 
rived, and  was  landed  on  the  fifteenth  of  March,  and  on  the 
tenth  of  April  Mactier  died. 

The  question  is  then  presented  for  decision,  whether  this  cor- 
respondence and  these  acts  of  the  parties  constitute  a  sale  of 
the  brandy.    To  make  a  contract  there  must  be  an  agreement — 
a  meeting  of  the  minds  of  the  contracting  parties.    On  the 
twenty-eighth  of  March  the  minds  of  these  parties  certainly  did 
meet.     On  that  day  Frith  wrote  to  Mactier  renewing  and  con- 
firming his  previous  proposition  to  him ' '  to  take  the  adventure  to 
his  sole  account,"  and  on  that  day  Mactier  actually  did  take  it  to 
his  "  sole  account''    Here  was  an  actual  meeting  of  the  minds  of 
the  parties  on  the  subject  of  the  contract,  and  a  decisive  act  of 
ooe  of  them,  giving  it  entire  effect.    If  the  meeting  of  the  minds 
of  the  parties,  accompanied  by  the  only  act  necessary  to  give 
complete  effect  to  the  contemplated  contract,  are  all  the  circum- 
stances requisite  to  constitute  a  valid  contract,  then  there  was 
in  this  instance  a  sale  of  the  commodity  in  question.    But  his 
honor,  the  chancellor,  has  said,  that  **  to  make  a  valid  contract,, 
it  is  not  only  necessaty  that  the  minds  of  the  contracting  par*^ 
ties  should  meet,  but  they  should  know  that  fact."    If  this  be- 
a  conect  principle,  and  of  universal  application,  then  surely  in 
this  esse  there  was  no  contract.    The  letter  of  Frith,  of  th<r 
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Iwenty-eighth  of  March,  and  all  subsequently  written  bj  bim. 
(lid  not  reach  this  country  until  after  the  death  of  Mactier.  Can 
this  principle  be  correct  and  universal?  The  parties  were  dis- 
tant, and  negotiating  for  the  sale  of  a  commodity  in  the  posses- 
sion of  one  of  them.  The  adventure  was  agreed  upon,  and  the 
brandy  ordered  on  the  fifth  of  September,  "  to  be  in  New  York 
by  January  following,  or  sooner,  if  possible."  When  Frith 
wrote  his  letter  of  December  twenty-fourth,  he  must  have  be- 
lieved that  the  brandy  would  have  arrived  at  New  York  before 
his  letter,  or  at  all  events  before  he  could  receive  an  answer. 
If  such  had  been  the  fact,  and  the  brandy  had  been  in  the  actual 
possession  of  Mactier,  to  whom  it  was  consigned,  will  it  be  con- 
( ended  that  he  must  have  forborne  **  to  take  the  adventure  "  to 
himself,  according  to  the  proposition,  until  he  had  informed 
Frith  that  he  would  do  so,  and  rebeived  intelligence  from  him 
that  he  was  in  possession  of  that  information  ?  I  can  not  be- 
lieve that  the  principle  can  be  carried  to  that  extent. 

Nor  can  I  perceive  why  it  would  not  have  been  a  valid  con- 
tract, if  the  brandy  had  actually  arrived  at  the  receipt  of  Frith's 
proposition,  if  Mactier  had  immediately  '*  taken  the  adventure 
to  himself/'  and  credited  Frith  with  the  value.  If  that  would 
have  been  a  contract  binding  upon  the  parties,  then  it  is  not 
universally  true  that  the  minds  of  contracting  parties  must  not 
only  meet,  but  that  they  must  know  that  they  do  meet,  before 
che  agreement  becomes  a  contract.  If  this  principle  be  correct 
and  universal,  it  is  difficult  to  conceive  when  a  contract  would 
ever  be  concluded  between  distant  parties.  .  An  offer  may  be 
revoked  at  any  time  before  it  is  accepted.  When  a  party,  who 
has  received  an  offer,  sends  his  acceptance,  he  does  not  know 
that  the  minds  of  the  parties  meet,  because  he  knows  that  a  re- 
vocation of  the  offer  may  be  on  its  way.  When  the  party  who 
made  the  offer  receives  the  acceptance,  he  can  not  know  that 
there  is  a  meeting  of  minds,  because  he  knows  that  the  accept- 
ance may  have  been  revoked.  And  when  the  party  accepting 
receives  information  that  his  acceptance  is  received,  and  the 
offer  confirmed,  he  is  in  equal  uncertainty  as  to  the  meeting  ot 
minds,  because  there  may  have  been  a  revocation  of  that  con- 
firmation. Such  a  negotiation  would  be  endless,  for  the  parties 
could  never  know  that  their  minds  met.  The  impossibility  of 
arriving  at  certainty,  and  consequently  the  intrinsic  difficulty  of 
giving  effect  to  this  principle,  shows  that,  as  a  rule,  it  must  have 
snme  exceptions.  One  of  these  instances,  it  appears  to  me, 
must  be  where  the  parties  are  distant,  and  one  of  them  has  the 
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power,  by  his  own  act,  to  give  full  effect  to  the  contract,  and  he 
does  that  act  in  accordance  with  the  mind  of  the  other.  In 
sapport  of  the  chancellor's  opinion,  reference  has  been  made  to 
the  case  of  MoCuUoch  v.  Eagle  Ins.  Co.,  1  Pick.  278;  but  I  find 
nothing  in  that  case  decisive  on  this  point.  That  was  a  case  of 
reTocation.  On  the  twenty-ninth  of  December,  the  plaintiff 
•ent  a  letter  by  mail  to  the  defendants,  making  inquiries  how 
they  would  insure  a  yessel  and  cargo,  but  making  no  offer  by 
which  he  could  be  bound.  On  the  first  of  January  the  defend- 
aats  wrote  him  that  they  would  insure  on  certain  terms,  and  the 
next  day  wrote  him  again,  revoking  that  offer,  and  declining  to 
effect  any  insurance.  The  plaintiff  received  the  offer  to  insure 
on  the  third,  and  sent  an  acceptance  before  he  received  the  re- 
vocation, which  reached  him  in  due  course  of  the  mail.  The 
parties  rested  until  the  loss  was  ascertaiued;  and  the  court  held 
there  was  no  contract;  and  surely  there  was  not,  because  the 
ofier  to  insure  was  revoked  before  it  was  accepted,  and  on  that 
point  the  cause  was  decided. 

The  case  would  have  been  different  if  the  plaintiff  had 
requested  the  defendants  to  make  out  a  policy  upon  his 
vessel  and  cargo  at  a  specified  premium,  and  delivered  it  to 
his  agent,  and  the  defendants  had  actually  complied  with  his 
requ^.  In  the  present  case.  Frith  proposed  to  Mactier  '*to 
take  the  adventure  solely  to  his  own  account,^  on  certain  terms. 
Uactier  replied,  not  accepting;  discouraging  but  not  rejecting 
the  proposition;  holding  it  for  further  negotiation  in  one  event, 
and  promising  absolutely  to  accede  to  it  on  the  occurrence  of 
another  contingency.  The  proposition  remained  neither  re- 
jected by  one,  nor  revoked  or  modified  by  the  other.  The 
brandy  arrived,  preceded  by  information  of  the  occurrence  of 
the  contingency  on  which  Mactier  had  promised  to  take  the 
adventore  to  himself.  After  a  few  days  employed  in  consulta- 
tion vrith  his  friends  as  to  his  obligation,  he  did  accede  to  the 
proposition,  and  did  all  that  was  necessary  to  give  effect  to  the 
eontract.  It  is  urged  that  the  letters  of  Frith,  which  reached 
this  country  after  the  death  of  Mactier,  can  not  make  a  eon- 
tract.  Most  certainly  they  can  not;  but  they  furnish  evidence 
that  one  had  been  made  before,  by  proving  an  actual  meeting 
of  the  minds  of  the  parties,  if  a  contract  can  be  made  without 
a  motnal  and  reciprocal  knowledge  of  such  meeting.  And  if 
a  contract  can  not  be  made  without  that  knowledge,  those  let- 
ters would  not  have  constituted  a  contract,  if  they  had  reached 
country  in  the  life-time  of  Mactier.     They  prove  all  now 
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that  they  would  have  proved  if  the  death  hail  not  occurred. 
They  never  would  have  proved  that  each  party  knew  tbe  minds 
met.  They  prove  that  the  mind  of  Frith  had  undergone  no 
change;  that  he  continued  the  proposition;  that  his  mind  was 
the  same  on  the  twenty-eighth  of  March,  when  Mactier  actually 
took  the  adventure  to  himself,  as  it  was  on  the  twenty-fourth 
of  December,  when  he  proposed  to  have  him  do  it.  A  valid 
contract  was  therefore  made  by  the  act  of  Mactier,  on  the  twenty- 
eighth  of  March,  if  the  same  act  would  have  made  one  on  the 
seventeenth  of  January,  when  he  wrote  his  reply  to  the  propo- 
sition. 

It  is  alleged  that  three  fourths  of  the  brandy  had  been  sold 
by  Mactier  at  a  profit,  before  he  decided  to  comply  with  the 
proposition,  and  that  a  knowledge  of  that  fact  was  essential  to 
Frith,  to  enable  him  to  act  understandingly,  and  that  he  ought 
not  to  be  bound,  because  it  had  not  been  communicated.  The 
parties  intended,  when  they  engaged  in  the  adventure,  that  the 
brandy  should  arrive  in  New  York  in  or  before  the  month  of 
January.  Frith,  in  his  letter  of  March  28,  expresses  the  opinion 
that  it  had  arrived  long  before  that  date.  When  he  made  the 
proposition  in  December,  he  acted  upon  the  belief  that  the 
brandy  would  soon  arrive,  if  it  had  not  already  arrived;  and 
when  he  confirmed  it,  he  acted  upon  the  assumption  that  it  had 
then  been  a  long  time  in  the  possession  of  Mactier.  Fritli, 
therefore,  acted  precisely  as  h^  would  have  done  if  he  bad 
possessed  positive  knowledge  of  its  arrival.  Can  it  be  contended 
that  Mactier  had  not  a  right  to  sell  the  brandy?  If  it  be  true 
that  he  was  bound  to  keep  it  until  the  completion  of  the  con- 
tract between  him  and  Frith,  and  if  it  be  essential  to  the  validity 
of  that  contract  that  the  parties  should  reciprocally  have  hod 
.knowledge  that  their  minds  met,  it  is  difficult  to  determino  at 
what  period  he  would  have  been  at  liberty  to  sell.  If  there  was 
a  sale  to  him  of  Frith's  interest,  he  had  a  right  to  sell  it  as  his 
own,  and  if  there  was  not,  he  had  a  right  in  fulfillment  of  the 
original  purpose  of  the  adventure.  His  right  to  sell,  therefore, 
in  either  alternative,  was  indisputable,  and  Frith  must  have  pre- 
sumed that  he  would  embrace  a  good  opportunity.  I  can  not 
perceive  what  bearing  the  fact  of  profit  or  loss  has  upon  the 
question  of  contract.  The  parties  engaged  in  the  adventure  in 
the  hope  of  making  profit.  Nothing  had  occurred  to  diminish 
their  expectations  on  the  twenty-fourth  of  December,  when 
Frith  made  his  proposition;  and  on  the  twenty-eighth  of  March» 
when  he  renewed  and  confirmed  it,  he  expresses  the  opinion 
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that  its  ''  safe  arriyol,"  which  he  believed  had  taken  place, 
"  would  be  much  enhanced,  if  there  be  a  war,"  of  which  there 
was  then,  to  his  yidon  and  in  fact,  a  clear  prospect.  He  be- 
lieved at  first  and  always,  that  the  adventure  would  be  profitable; 
and  when  he  confirmed  his  proposition  to  sell,  he,  for  a  manifest 
reason,  anticipated  larger  profits  than  at  the  time  of  his  engage* 
ment.  It  could  not  have  been  necessary  that  he  should  have 
had  information  of  a  fact  of  which  he  entertained  a  full  belief, 
and  the  amount  of  profit  actually  realized  was  too  small  to 
justify  an  inference  that  it  exceeded  his  expectations.  He  be- 
hoved the  adventure  would  be  profitable,  and  it  is  incredible 
that  he  intended  Maetier  should  take  it  to  his  sole  account,  only 
in  the  event  of  its  proving  disastrous.  The  arrival  and  sale  of 
the  braody  at  a  moderate  profit  were  to  him  matters  of  no  im- 
portance. He  believed  both,  and  made  and  confirmed  his 
proposition  to  sell  upon  that  assumption. 

li  is  further  alleged  in  the  bill,  that  by  the  rate  of  exchange, 
specified  ih  Mactier's  letter  of  the  twenty-fifth  of  March,  Frith 
would  have  been  a^  loser  in  consequence  of  having  placed  his 
funds  in  France  for  the  payment  of  the  brandy  at  a  higher  rate 
of  exchange,  and  also  for  the  want  of  a  proTision  for  the  pay- 
ment of  interest.  The  question  is,  did  Maetier  comply  with 
Frith's  proposition  f  In  his  letter  of  December  24,  Frith  pro* 
posed  to  Maetier  to  take  the  adventure  to  his  sole  account, 
"  holding  the  value  to  cover  the  transaction  to  his  account  in 
New  York."  What  was  its  value  in  reference  to  covering  the 
transaction?  It  had  no  value  for  that  purpose  other  than  its 
cost.  There  was  no  mention  in  the  proposition  of  interest,  or 
the  rate  of  exchange.  Maetier  certainly  intended  to  meet  that 
proposition.  He  assumed  upon  himself  the  payment  of  all 
charges,  and  took  the  brandy  at  its  invoice  price  as  the  evidence 
of  its  value,  and  at  a  rate  of  exchange  which  was  the  exchange  of 
the  day.  There  was,  in  his  attempted  compliance  with  the  pro- 
position, no  intentional  departure  or  omission;  nor  is  there  evi- 
dence that  there  was  any  in  fact,  but  there  is  evidence  that  this 
allegation  is  groundless.  When  Frith  wrote  his  letter  of  the 
twenty-fiibt  of  April,  he  had  Mactier's  letter,  and  knew  there- 
fore precisely  the  terms  on  which  the  brandy  had  been  taken. 
The  price  and  the  rate  of  exchange  are  expressly  mentioned. 
He  wrote  three  letters  afterwards,  with  his  mind  turned  to  tbe 
subject,  and  without  expressing  in  any  one  of  them  a  single 
word  of  disapprobation  or  complaint.  If  tbe  price  at  which 
Maetier  had  taken  the  brandy  was  not  what  he  meant  by  its  value. 
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or  tbe  rate  of  exchaoge  was  inaccurate,  it  became  him  to  speak 
immediately.  When  he  had  all  needful  information ,  and  should 
have  spoken  if  he  had  cause  for  dissatisfaction,  he  was  silent. 
It  is  true,  those  letters  arriving  after  the  death  of  Mactier  do 
not  make  a  contract,  but  thej  prove  that  Frith  was  then  satis- 
fied, and  did  not  imagine  that  injustice  had  been  done  him.  He 
did  more  than  acquiesce;  he  sought  to  avail  himself  of  the  funds 
which  the  transaction  had  placed  to  his  credit  in  the  hands  of 
Mactier.  To  that  period,  Frith  had  been  his  debtor.  In  his 
letter  of  the  twenty-fourth  of  December,  he  **  promised  it  should 
not  be  long  before  he  made  a  remittance,  and,  he  trusted,  to  his 
satisfaction.''.  In  his  letter  of  the  twenth-eighth  of  March,  he 
regrets  that  he  has  not  been  able  *'to  remit  further,  and  hoped 
soon  to  put  him  in  considerable  funds  of  his."  He  had,  pend« 
ing  the  negotiation,  supplied  Mactier  with  some  bills;  but  if  the 
avails  of  them  had  been  realized,  he  was  still  his  debtor  to  the 
amount  of  several  thousand  dollars.  In  his  letter  of  the  twenty- 
first  of  April,  written  on  the  receipt  of  information  that  Mactier 
had  taken  the  adventure  to  himself,  he  requests  Martier  to  char- 
ter for  him  a  ''  first-class  vessel,"  for  a  voyage  to  the  Mediter- 
ranean, and  load  her  with  a  specified  cargo  on  his  account,  and 
says  not  a  word  about  funds,  and  makes  no  provision  for  pay- 
ment. He  had  then  before  him  Mactier's  letter,  informing  him 
of  the  amount  of  the  proceeds  of  the  brandy,  and  that  they  were 
placed  to  his  credit.  He  then  perceived  that  instead  of  being 
the  reluctant  debtor,  he  had  become  the  creditor  of  Mactier,  to 
the  amount  of  more  than  nine  thousand  dollars.  All  his  regrets 
at  not  being  able  to  supply  him  with  funds  had  vanished,  and 
he  sought  immediately  to  avail  himself  of  those  which  that  trans- 
action had  placed  at  his  command.  From  all  this,  I  infer  that 
he  was  content  and  satisfied,  not  only  with  the  fact  that  Mactier 
had  taken  the  brandy  to  himself,  but  with  all  the  terms  upon 
which  he  had  taken  it. 

I  come,  therefore,  to  the  conclusion  that  the  proposition  from 
Frith  to  Mactier  was  continued,  neither  rejected,  revoked,  nor 
modified;  that  its  acceptance  depended  upon^e  act  of  Mactier; 
that  he  did  the  act  which  alone  was  necessary  to  meet  the  prop- 
osition and  complete  the  contract,  in  exact  accordance  with  the 
mind  of  Frith,  and  to  his  perfect  satisfaction  at  the  time;  and 
that  consequently  a  sale  of  his  interest  was  effected,  and  he  was 
not  the  ownei:  of  the  brandy  at  the  time  of  the  sale  of  a  part  of 
it  by  Mactier,  or  the  residue  at  his  death,  and  that  the  decree 
of  the  chancellor  should  be  reversed. 
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OuYXB,  Senator.  The  first  question  which  I  deem  important 
to  the  decision  of  this  appeal  is,  Was  Mactier  originally  a  joint 
owner  with  Frith  in  the  two  hundred  pipes  of  brandy  ? 

From  the  form  of  the  order  and  letter  of  Mactier  to  Frith  of 
the  fourth  of  September,  1822,  the  letter  of  Frith  to  Firebrace, 
Dayidson  &  Co.,  ordering  the  brandy,  and  the  testimony  of 
Alexander  Mactier,  and  Frith's  letter  of  the  twenty-fourth  of 
December,  1822,  in  which  he  says,  ''By  the  by,  as  your 
brother,  before  I  left  New  York,  declined  taking  the  interest  I 
offered  him  in  this"  (the  brandy)  '*  speculation,  I  would  propose 
to  you  to  take  the  adventure  solely  on  your  own  account,''  it 
seems  to  me  that  Mactier  was  originally  equally  interested  with 
Frith  in  the  two  hundred  pipes  of  brandy,  and  when  he  speaks 
of  Mactier  taking  the  adventure  solely  on  his  own  account,  he 
mast  have  meant  that  he  should  take  the  other  half  of  the 
brandy  off  his  hands.  Again,  this  evidence  proves  the  partner- 
ship was  agreed  upon  for  this  adventure  before  the  brandy  was 
bought;  that  it  was  purchased  by  Frith  for  their  joint  benefit, 
and  so  they  were  joint  vendees,  and  liable  for  the  purchase 
money :  12  East,  421. 

Did  Mactier  purchase  the  other  half  of  the  brandy?  To  an- 
swer this  question,  it  becomes  important  to  examine  again  a  part 
of  the  correspondence  between  Frith  and  Mactier.  Frith's  let- 
ter of  the  twenty-fourth  of  December  contained,  as  we  have 
Been,  a  distinct  proposition  to  part  with  his  interest  in  the  ad- 
venture of  brandy;  that  Mactier  should  take  it  solely  to  his  own 
account;  that  is,  take  the  brandy  at  the  invoice  price.  All  Frith 
wanted  was  to  have  the  brandv  off  his  hands.  On  the  seventeenth 
of  January,  1823,  Mactier  writes  to  Frith  on  the  subject  of  their 
business,  and  in  answer  to  the  proposition  of  taking  the  brandy 
to  his  own  account,  he  says:  ''This  has  been  from  the  first  a 
favorite  speculation  with  me,  and  am  pleased  to  say  it  still 
promises  a  favorable  result;  but  to  render  it  complete,  I  am  de- 
sirous the  speculation  should  go  forward  in  the  way  first  pro- 
posed,  thereby  making  it  a  treble  operation;  as  you  have, 
however,  expressed  a  wish  that  I  should  take  the  adventure  to 
my  own  account,  I  shall  delay  coming  to  any  determination  till 
I  again  hear  from  you.  Prospects  of  war  between  France  and 
Spain  may  defeat  the  object  of  this  speculation,  as  far  as  re- 
lates to  the  shipment  of  provisions  hence  to  Hayti,  to  be  in- 
vested in  coffee  for  France,  in  which  case  I  will  at  once  decido 
to  take  the  adventure  to  my  own  account."  Thus  far,  I  am  in- 
clined to  think,  there  was  an  agreement  on  the  part  of  Alactier 
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to  accept  the  pzoposition  on  a  certain  event,  and  a  mere  poet* 
ponement  of  accepting  absolutely  until  he  should  hear  from 
Frith,  in  hopes  Frith  would  yet  be  willing  to  proceed  with  ihe 
speculation. 

It  may  be  said  that  Mactier,  in  his  letter  of  the  thirteenth  of 
March,  speaks  of  the  brandy  as  joint  property.  This  is  true; 
he  had  written  to  Frith  that  he  should  wait  until  he  should 
hear  from  him.  Frith  must  have  known  that  Mactier  consid- 
ered the  proposition  as  one  under  consideration^  not  rejected; 
for  on  the  seventh  of  March,  he  says,  in  answer  to  Mactier's 
letter  of  the  seventeenth  of  January:  ''I  have  received  your 
esteemed  favor  of  the  seventeenth  and  thirty-first  of  January, 
and  note  their  respective  contents."  The  effect  of  this  letter 
was  either  an  assent  to  Mactier'u  qualification  to  take  the  brandy 
on  the  happening  of  the  war,  or  a  continuance  of  his  first  pro- 
posal. Frith's  answer,  not  declining  this  modification,  was  a 
virtual  assent  to  it.  If  he  did  not  mean  to  assent,  he  should 
have  said  so  to  Mactier,  and  not  let  Mactier  go  on  as  if  he  had 
agreed.  I  think  good  faith  required  Frith  to  make  known  hia 
assent  or  dissent  to  this  qualification  of  Mactier.  What  was 
Frith's  meaning ?  ''I  have  received  your  esteemed  favors,  and 
noted  their  respective  contents."  In  Noy's  Maxims,  91,  it  is 
said:  ''In  all  contracts,  he  that  speaketh  obscurely  or  ambigu- 
ously is  said  to  speak  at  his  own  peril,  and  such  speeches  are 
to  be  taken  strongly  against  himself."  In  Powell  on  Contracts, 
80,  and  1  Livermore,  49,  it  is  said:  **  A  tacit  assent  may  be  in- 
ferred from  inaction  or  forbearance  of  acting.  Thus,  a  man  by 
his  silence,  in  case  he  be  present  and  acquainted  with  what  is 
doing,  is  supposed  to  give  his  assent,  unless  it  appear  that  he 
was  hindered  from  speaking."  Again,  if  this  was  not  an  accept- 
ance of  Mactier's  modification,  it  was  virtually  permitting  the 
original  offer  to  stand,  that  Mactier  might  determine  to  take 
the  brandy  or  not,  as  he  said  he  should  on  hearing  further.  In 
Pothier  on  Oontracts,  pt.  1,  sec.  11,  Nos.  81, 82,  it  is  said,  that 
''in  the  contract  of  sale,  as  in  other  contracts,  the  consent  of 
the  parties  can  intervene,  not  only  between  persons  present, 
but  between  the  absent,  by  letters  or  by  messenger.  In  order 
that  the  consent  should  intervene  in  the  latter  case,  it  is  neces- 
sary that  the  will  of  the  party  who  has  written  to  the  other  to 
propose  to  him  the  bargain,  shall  have  continued  until  the  time 
at  which  his  letter  shall  have  reached  the  other  party,  and  at 
which  the  other  party  shall  have  declared  that  he  accepted  the 
bargain.     This  will  is  presumed  to  have  continued,  so  long  as 
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iioihiDg  appears  to  the  contraTj/'  Must  it  not  be  so  upon 
general  prineiples?  Again,  in  3  Starkie  on  Evidence,  1252,  it 
is  said:  "  Where  the  existence  of  a  particular  subject-matter  or 
relation  has  once  been  proved,  its  continuance  is  presumed 
till  proof  be  given  to  the  contraiy/'  Lord  EUenborougb,  in  16 
East,  55,  remarks:  "  It  is  fair  to  presume  things  continue  in  the 
same  state,  in  the  absence  of  all  proof  of  their  having  been 
altered." 

I  admit  that  this  presumption  may  be  rebutted  by  lapse  of 
time,  or  by  the  fact  ihat  the  brandy  was  in  an  unsafe  or  perish- 
able condition,  which  is  not  the  case  here.  In  the  present  case, 
the  continuance  of  the  vendor's  proposition  is  not  left  to  pre- 
sumption alone,  as  in  ordinary  cases;  Frith  shows  the  continu- 
ance aflirmatively  by  his  letters,  and  thus  places  it  beyond  mere 
presumption,  either  one  way  or  the  other.  He  remarks  in  his 
letter  of  the  tweniy-eighth  of  March:  **  With  regard  to  this  ad- 
venture, I  would  wish  to  confirm,  if  altogether  satisfactoiy  to 
you,  what  I  mentioned  to  you  in  my  previous  letter,  in  reply  to 
jours  of  the  seventeenth  of  January."  It  is  manifest  from  this 
that  he  still  wished  to  sell  as  he  before  otteted.  If  this  is  not 
sufficient  to  show  his  intention  to  sell,  his  letters  of  the  twenty- 
first  and  twenty-second  of  April  clearly  prove  that  Frith  never 
cbanged  his  mind  as  to  selling  the  brandy;  that  he  considered 
the  offisr  to  sell  open,  and  not  withdrawn  or  retracted,  but  ac- 
cepted; for  his  letter  of  the  twenty-first  of  April  was  after  re- 
ceiving liactier's  letter,  saying  that  he  had  taken  the  brandy. 
On  the  twenty-fifth  of  March,  their  minds  meet.  This  com- 
pletes the  sale  in  the  present  case;  a  formal  delivery  of  the 
brandy  was  not  necessary,  as  it  was  in  Mactier's  possession. 
It  was  urged  on  the  argument,  that  these  letters  of  April  and 
Kay  could  not  confirm  the  sale,  as  Mactier  died  before  they  were 
written,  to  wit,  on  the  tenth  of  April;  but  to  my  understanding, 
there  is  sufficient  without  these  letters.  It  appears  to  me,  as  I 
have  before  remarked,  that  Frith's  letter  of  the  twenty-eighth  of 
March,  and  the  two  in  April,  and  his  last  of  the  sixth  of  May, 
are  sufficient  to  show  that  tbe  complainant's  mind  and  contin- 
ued desire  was  to  sell. 

Again,  what  must  Mactier  have  supposed  ?  He  had  done  all  in 
his  power  to  the  final  consummation  of  this  sale;  Frith,  by 
his  subsequent  act,  it  seems  to  me,  ratified,  and  Mactier's  death 
could  make  no  difference;  it  related  to  tbe  time  of  Maciier'a 
letter,  and  confirmed  his  acceptance,  and  perfected  the  sale  by 
that  relation:  2  East,  227.     Frith  could  have  insisted  updn 
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and  enforood  the  bargain,  and  the  administrators  could  not 
have  refused. 

Again,  in  2  Ld.  Baym.  980,  Holt  says:  **  A  consent  sabse- 
quent  will  amount  to  an  authority  precedent/'  In  1  Liver- 
more,  445,  449,  per.  Powell,  J.:  "A  subsequent  ratification  is 
equivalent  to  an  original  authority."  Again:  "  Tbere  are 
three  sorts  of  agreements;  an  agreement  executed,  an  agree- 
ment subsequent  to  a  thing  done,  and  an  agreement  executory:" 
Flowd.  5,  a.  6,  a.  In  Com.  Dig.,  tit.  Agreement,  A.  1,  these 
rules  are  all  cited.  In  12  Johns.  800,  and  in  8  Cow.  281,  it  is 
settled:  "A  subsequent  assent  maybe  inferred  from  circum- 
stances  which  the  law  considers  equivalent  to  an  express  ratifi- 
cation." In  Com.  Dig.,  tit.  Agreement,  A.  2.:  An  agreement 
executed  often  amounts  to  a  bargain  and  sale.  So  where  an 
assent  subsequent  is  given  to  an  act  precedent,  by  such  assent 
the  agreement  is  executed.  It  is  not  then  just  to  say  this  con- 
firmation of  Frith's  shall  relate  to  the  life-time  of  Mactier. 
In  Com.  Dig.,  tit.  Bargain  and  Sale,  it  is  said:  "  If  bargainor 
or  bargainee  die  after  the  indenture  executed,  and  before  enroll- 
ment, the  estate  passes  to  the  bargainee  and  his  heirs,  if  it  be 
enrolled  within  six  months,  yet  the  seisin  continues  in  the  bar- 
gainee.'*' So  in  Cro.  Jac.  512,  and  Yiner,  tit.  Relation,  F.  (y^per 
Coke  &  Montague:  '*  Execution  of  all  things  executory,  respects 
the  original  act,  and  have  relation  thereto,  and  all  make  but 
one  act,  though  done  at  several  times."  So,  where  there  are 
divers  acts  concurrent  to  make  one  estate,  the  original  act  shall 
be  preferred,  and  to  this  the  other  acts  shall  come.  So,  where 
two  times  are  requisite  to  the  perfection  of  an  act,  it  shall  be 
said  upon  their  consummation  to  receive  its  perfection  from  the 
first :  Dyer,  244.  So,  of  two  acts,  as  in  Bingham's  case,  2  Co. 
93:  "Where,  to  the  perfection  or  consummation  of  a  thing, 
two  accidents  are  requisite,  and  the  one  happens  in  the  time  of 
one,  and  the  other  in  the  time  of  the  other,  in  such  cases, 
neither  the  one  nor  the  other  shall  take  the  benefit  of  this,  be- 
cause both  are  requisite  to  the  consummation  of  the  thing." 
How,  then,  does  death  make  any  difference  ?.  If  it  does,  it  is  to 
be  referred  to  the  consummation,  to  the  first  act,  to  the  life- 
time, where,  if  neither  party  had  died,  it  would  not  have  been 
referred  to  such  first  act.    See  Cro.  Eliz.  622. 

The  view  which  I  have  taken  of  this  case,  renders  it  wholly 
unnecessary  for  me  to  examioe  the  point  of  stoppage  in  traneUu. 

Considering,  then,  that  this  agreement  was  consummated  iu 
the  life-time  of  Mactier,  upon  the  principles  and  cases  above  ad« 
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rerted  to,  I  haye  come  to  the  conclusion  that  the  administxatora 
bad  a  right  to  act.  and  would  have  been  justifiable  in  taking,  if 
tbej  had  not  already  done  so,  the  brandy  into  their  own  posses- 
sion, as  a  part  of  the  assets  of  the  deceased.  It  is  laid  down  by 
Winter's  Office  of  Executor,  82,  "  goods  contracted  for  by  tes- 
tator, not  delivered  in  his  life-time,  must  be  delivered  to  his 
executors^''  and  I  can  see  no  good  reason  why  the  same  rule 
should  not  be  extended  to  administrators. 

The  vieWy  therefore,  which  I  have  taken  of  this  case  renders 
it  unnecessaiy  for  me  to  discuss  the  other  points  made  on  the 
tfgument;  my  opinion  is,  that  the  decree  of  the  chancellor,  so 
far  as  it  relates  to  the  sale  of  the  brandy,  should  be  reversed. 

THBOOPy  Senator.  Mactier  and  the  respondent  were  equally 
interested  as  partners  in  the  triple  adventure,  of  which  the 
brandy  shipment  was  the  commencement,  but  which  extended 
to  a  second  shipment  of  provisions  to  the  amount  of  the  invoice 
cost  of  the  brandy  from  New  Tork  by  Mactier,  to  the  respondent 
at  Jacmel,  and  a  third  shipment  of  coffee,  with  the  proceeds, 
from  thence  to  France,  in  French  vessels,  to  be  there  applied 
to  the  payment  of  the  brandy.  The  order  for  the  brandy  was 
sent  by  the  respondent  to  his  friends  in  Havre,  the  fifth  of 
September,  1822,  expecting  the  arrival  of  the  shipment  "  at  New 
York,  in  January  or  before."  As  early  as  October,  however, 
be  evinces  a  desire  to  be  released  from  the  adventure,  and  of- 
fered his  interest  to  the  brother  of  Mactier,  without  success. 
This  disposition  appears  to  have  continued,  and  is  expressed  in 
bis  letters  on  this  subject. 

The  account  current  and  the  correspondence  show  that  the 
respondent  was  largely  in  arrear  to  Mactier,  and  he  frequently 
alludes  to  it,  and  excuses  his  inability  or  delay  to  make  remit- 
tances. To  have  the  value  of  the  brandy  shipment  placed  to 
his  credit,  or  made  to  cover  his  transactions  on  account  at  New 
York,  seems  to  have  been  one  prevailing  object  in  offering  to 
part  with  his  interest.  He  also  wished  to  bring  his  concerns  to 
a  certain  focus,  and  to  confine  his  business  as  much  as  possible; 
and  one  other  prevailing  consideration  was  to  be  released  from 
the  two  shipments  originally  planned,  and  consequent  upon  the 
brandy  adventure.  These  considerations  received  additional 
weight  and  urgency  from  the  prospect  of  a  war  between  France 
and  Spain,  and  the  inevitable  embarrassment  of  the  trade  of 
the  island,  thus  likely  to  ensue,  in  which  he  was  engaged.  The 
joint  adventure,  in  all  the  three  operations,  would  in  that  event 
be  subject  to  war  risks,  and  even  the  brandy  shipment  became 
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a  hazardous  and  doubtful  speculation.  It  was  his  desire  to  be 
released  from  all;  and  the  tenor  of  all  his  letters  evinces  the 
continual  interest  which  he  had  in  effecting  such  an  object. 
But  the  brandy  had  been  ordered,  and  could  not  be  refused  by 
the  parties;  it  was  afloat,  or  would  be  so,  before  the  order 
•could  be  revoked,  and  the  consequences  of  this  part  of  the  ad- 
venture were  inevitable.  Their  interest  was  joint,  the  profits 
or  losses  were  to  be  ascertained  when  the  third  and  last  ship* 
tnent  was  closed,  and  then  to  be  shared  equally;  and  neither 
•could  arrest  the  adventure,  or  be  released  from  any  part  of  it, 
•except  by  the  consent  of  the  other. 

It  appears  from  the  correspondence  that  these  parties  were 
on  terms  of  intimate  and  confidential  friendship  and  inter- 
course, and  when  the  respondent,  in  his  letter  of  the  twenty- 
fourth  of  December,  1822,  proposed  to  Mactier  '*  to  take  the  ad- 
venture solely  on  your  own  account,  holding  the  value  to  cover 
the  transactions  to  my  account  in  New  York,"  the  proposition 
was  not  probably  new  or  unexpected  to  Mactier.  His  letter  in 
reply  seems  intended,  or  is  calculated,  to  inspire  greater  confi- 
dence of  a  good  issue  and  to  quiet  any  doubts  of  a  favorable 
result.  His  answer  is  dated  the  seventeenth  of  January,  1823, 
saying  that  he  is  informed  that  the  brandy  would  be  shipped 
and  leave  Bordeaux  about  the  first  of  December.  "  This  baa 
been  from  the  first  a  favorite  speculation  with  me,  and  am 
pleased  to  say  it  still  promises  a  favorable  result;  but  to  render 
it  complete,  I  am  desirous  the  speculation  should  go  forward 
in  the  way  first  proposed,  thereby  making  it  a  triple  operation; 
as  you  have,  however,  expressed  a  wish  that  I  should  take  the 
adventure  to  my  own  account,  I  shall  delay  coming  to  any  de- 
termination, till  I  again  hear  from  you.  The  prospect  of  war 
between  France  and  Spain  may  defeat  the  object  of  this  specu- 
lation, as  far  as  relates  to  shipment  of  the  provisions  hence  to 
Hayti,  to  be  invested  in  coffee  for  France,  per  French  vessels; 
in  which  case  I  will  at  ouce  decide  to  take  the  adventure  to  my 
own  account."  "  The  next  arrival  from  Europe  will  probably 
decide  the  question  of  peace  or  war,  and  I  will  lose  no  time  in 
communicating  the  same  to  you."  "  Let  what  vdll  happen,  I 
trust  you  vdll  in  no  way  be  a  sufferer."  He  communicates  all 
his  information  of  the  prospect  of  war. 

I  consider  this  letter  as  declaring  with  sufficient  certainty,  to 
this  effect:  "  Notwithstanding  my  information  which  I  conununi* 
cate  herein,  our  triple  operation  promises  a  favorable  result, 
and  I  shall  delay  till  I  hear  from  you  again,  and  then  determine 
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upon  your  offer,  either  to  take  or  reject.  Bafc  if  the  prospect 
of  war  shall  cut  up  our  two  adventures  consequent  upon  this,  I 
will  at  once  decide  to  take  your  offer,  and  will  lose  no  time  ia 
communicating  the  same  to  you.  In  either  case,  I  trust  you 
will  not  be  a  sufferer."  I  observe  here,  that  from  the  tenor  of 
this  letter,  and  also  of  respondent's  inclosing  the  order  for  the 
brandy,  both  parties  expected  its  arrival  daily,  and  that  the 
respondent's  offer  and  his  answer  were  written  under  such  ex* 
pectation,  and  that  in  the  respondent's  letter  of  the  twenty* 
eighth  of  March  the  offer  ia  renewed,  when  he  supposed  ii 
had  long  since  arrived. 

That  Mactier  considered  his  reply  to  the  offer  an  obligation, 
on  his  part  to  take,  so  soon  as  the  prospect  of  war  was  so  far 
confirmed  as  to  render  it  proper  to  break  up  the  two  succeeding 
shipments,  appears  in  two  ways.  The  clerk  of  Mactier  says 
that  when  the  brandy  arrived  the  war  was  uncertain.  Mactier 
then  concluded  that  the  original  voyage  should  be  broken  up, 
being  unprofitable.  He  consulted  Bane,  and  referred  to  this 
letter,  and  upon  that  consultation,  it  was  concluded  that  ''he 
was  obliged  to  take  the  brandy,  whether  it  came  to  a  good  or 
bad  market."  It  appears,  from  Alexander  Mactier's  testimony, 
that  the  speculation  was  profitless  to  Mactier.  The  consulta* 
tion  with  Champlin  agrees  throughout  so  well  with  the  trans- 
action and  letter  of  the  seventeenth  of  January,  and  with  no 
other,  that  it  must  have  been  at  that  time;  for  then,  it  would 
seem  from  his  letter,  "  he  was  inclined  to  take  the  brandy." 

But  his  letter  of  the  twenty-fifth  of  March  explains  and  con- 
firms his  idea  that  this  letter  of  the  seventeenth  of  January  was 
obligatory  upon  him,  whether  the  market  was  good  or  bad.  He 
then  says:  "  I  have  to  advise  the  arrival  of  the  two  hundred 
pipes  of  brandy,  and  in  consequence  of  the  probability  of  the 
war  between  France  and  Spain,  and  in  compliance  with  the 
wish  expressed  in  your  regarded  favor  of  the  twenty-fourth  of 
December,  and  my  answer  thereto  of  the  seventeenth  of  Jan- 
uary, I  have  decided  to  take  the  adventure  to  my  own  account." 
In  consequence  he  gave  the  respondent  credit,  according  to  his 
original  proposition.  Nothing  more  was  wanting  to  prove  and 
enforce  this  bargain  against  Mactier  or  his  representatives  than 
these  letters  and  acts.  Notwithstanding  the  bargain  was  com- 
plete against  Mactier,  the  fact  of  ownership,  as  expressed  by 
Bane  in  his  testimony,  was  contingent.  The  assent  of  the  re- 
spondent was  not  then  known;  it  had  not  been  expressly  given, 
and  if  the  expected  letter  from  the  respondent,  in  reply  to  the 
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one  of  the  Beyenteentb  of  Janaaiy,  bad  contained  his  dissent, 
or  a  retraction  of  his  original  offer,  the  adventure  would  have 
been  thrown  back  to  its  original  state  and  interests. 

Did  the  respondent  ever  assent  to  this  contract,  so  as  to  vest 
the  title  of  the  brandy  absolutely  in  Mactier,  before  his  death  ?  An 
assent  to  a  contract  may  be  inferred  from  circumstances,  from  vol- 
untary inaction  or  forbearance  to  act.  Thus,  a  man  by  his  silence, 
if  he  has  an  opportunity  of  speaking  and  knowledge  of  what  is 
doing,  is  supposed  to  give  his  assent  to  what  is  done.  On  tho 
twenty-fifth  of  March,  when  the  credit  was  given,  a  long  time 
had  elapsed  since  the  seventeenth  of  January,  and  no  dissent  to 
that  letter,  or  retraction  of  the  offer,  had  been  received;  still 
the  respoiylent's  letter  might  have  been  sent,  and  the  delay 
reasonably  accounted  for,  if  in  fact  he  had  assented  or  re- 
tracted. And  here  I  remark,  that  this  circumstance  sufficiently 
explains  the  contents  of  Mactier's  letter  of  the  thirteenth 
of  March,  in  which  he  informs  the  respondent  that  from  the 
last  dates  received  by  him,  war  might  be  considered  inevitable; 
and  says  of  the  brandy:  ''  I  am  looking  daily  for  its  arrival;  it 
is  to  be  regretted  the  order  was  not  more  promptly  exe- 
cuted, as  the  delay,  I  fear,  will  operate  to  our  disadvantage." 
As  promised  in  his  letter  of  the  seventeenth  of  January,  be 
communicates  the  first  intelligence  of  peace  or  war,  but  having 
no  letter  from  the  respondent  since  his  of  that  date,  he  does 
not  retract  what  he  had  then  said,  nor  does  he  treat  the  lapse 
of  time  as  an  assent  or  confirmation  of  it  by  the  respondent. 
The  language  ''our  disadvantage"  is  used  in  reference  to  the 
then  state  of  the  correspondence,  and  expressed  their  joint  in- 
terest, in  case  the  respondent  had  in  fact  dissented  or  retracted 
his  offer. 

But  I  consider  the  assent  of  the  respondent  to  this  contract 
to  rest  upon  surer  ground  than  any  circumstance  of  the  unsat- 
isfactory and  doubtful  character  of  mere  lapse  of  time.  Hia 
letter  of  the  seventh  of  March  must,  under  all  the  circumstances, 
be  considered  a  legal  acquiescence  and  consent  on  his  part. 
And  while  I  would  admit  that  proof  of  any  attempt  by  "  a 
swift  messenger,"  or  any  other  less  rapid  means,  to  withdraw  it, 
or  to  dissent  from  the  conditional  acceptance  of  Mactier,  or  to 
retract  his  original  offer,  would  have  materially  weakened  or 
annulled  its  effect,  it  is  manifest  that  no  such  attempt  was  made 
and  that  all  the  circumstances  show  a  contrary  intention. 
When  the  respondent  wrote  the  letter  of  the  seventh  of  March, 
Mactier's  letter  of  the  seventeenth  of  January  was  before  him; 
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and  if  he  did  not  wish  to  have  his  original  offer  stand  the 
diances  mentioned  by  Mactier,  he  was  bound  to  have  improved 
the  first  opportunity  to  withdraw  it.  In  1  Livermore  on 
Agency,  48,  and  the  cases  there  cited,  is  found  this  rule:  "  If  a 
man  receives  a  letter,  the  relation  of  the  parties  favoring  the 
presumption,  he  is  presumed  to  approve  whatever  is  contained 
in  the  letter,  unless  he  immediately  makes  known  his  dissent. 
But  the  reception  of  a  letter  not  contradicted,  does  not  always 
amount  to  a  ratification,  unless  it  is  accompanied  with  circum- 
stances capable  of  showing  an  intention  to  ratify:"  Also,  2 
Johns.  Gas.  424;  12  Johns.  300;  3  Cow.  281.  This  is  the  rule 
of  reason  and  plain  dealing,  as  well  as  of  the  law.  If  this  let- 
ter contained  no  reference  to  the  negotiation,  his  silence  and 
forbearance  to  improve  this  opportunity  to  dissent  should  be 
held  to  bind  him.  He,  however,  says:  "  I  have  received  your 
esteemed  favors  of  the  seventeenth  and  twenty-first  of  January, 
and  note  their  respective  contents.  **  Is  there  anything  wanting 
to  bring  the  respondent  within  the  familiar  case  and  known 
rale,  of  a  man  who,  knowing  what  is  doing,  and  having  an  op- 
portunity of  speaking,  by  bis  silence  is  held  to  give  his  assent 
to  what  is  done  ? 

But  if  there  could  be  any  doubts  of  this  case  coming  fully 
within  the  rule  cited  from  Livermore,  the  letter  of  the  seventh 
of  March  is  followed  by  another  from  the  respondent  of  the 
twenty-eighth,  and  still  another  -of  the  twenty-first  of  April, 
each  capable  of  showing  his  intention  to  ratify  his  original 
offer,  and  confirming  his  assent  to  what  had  been  done  by  Mac- 
tier.  On  the  twenty-eighth  of  March,  after  expressing  his  ex- 
pectation that  the  brandy  had  arrived  long  ere  that  time,  unless 
the  rupture,  we  have  a  report  of,  between  France  and  Spain 
took  place  before  the  sailing  of  the  vessel,  he  says:  ''  With  re- 
gard to  this  adventure,  I  wish  to  confirm,  if  entirely  satisfactory 
to  you,  what  I  mentioned  to  you  some  time  ago,  and  which  I 
omitted  to  repeat  in  my  previous  letter,  in  reply  to  yours  of  the 
seventeenth  of  January.''  In  his  letter  of  the  twenty-first  of 
April  he  acknowledges  the  receipt  of  Mactier's  **  esteemed  favor 
of  the  twenty-fifth,  with  that  of  the  fifth  inst.,  and  notes  par- 
ticularly their  respective  contents,  to  which  principally  my 
previous  respects  "  (being  his  of  the  twenty-eighth  of  March  and 
twelfth  current)  ''  reply;"  and  he  then  ordered  the  shipment  of  a 
eaigo  to  him.  Hence  it  appears,  that  the  presumed  legal  effect 
of  the  letter  of  the  seventh  of  March  is  precisely  the  intended 
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meaniiig  of  the  respondent,  and  (as  he  expresses  himself),  "  I 
note  the  contents,"  it  means,  he  approves  and  assents  to  them. 

Under  all  the  circumstances,  I  can  entertain  no  doubt  that 
the  letter  of  the  seventh  of  March  was  intended,  and  should  be 
considered,  as  an  express  assent  to  the  conditional  acceptance 
and  the  reply  of  Mactier  in  his  of  the  seventeenth  of  January. 
He  allowed  his  correspondent  and  confidential  friend  to  pro- 
ceed to  close  the  bargain,  as  he  had  informed  him  he  should 
do  upon  receipt  of  h!s  letter  then  in  writing,  or  upon  the  hap- 
pening of  the  contingency  then  in  prospect.    His  letters  show 
of  how  little  regard,  in  comparison  to  his  anxiety  to  be  released 
from  the  adventure,  was  the  fact  of  the  arrival  of  the  brandy  at 
New  York,  or  the  price  at  which  it  would  sell;  his  readiness  to 
bear  the  joint  risks  of  transportation,  if  such  was  the  intention 
of  Mactier,  in  delaying  to  release  him  before  its  arrival,  and  his 
willingness  to  wait  the  happening  of  the  event  referred  to  by 
Mactier,  upon  which  he  would  determine  to  take  it  to  his  own 
account.     Mactier  died  on  the  tenth  of  April;  but  from  the 
twenty-first  of  April  (if  not  before),  until  that  event  was  known 
at  Jacmel,  he  could  not  have  doubted,  nor  (as  his  letters  show^ 
have  regretted  one  moment  his  release  from  the  triple  adven- 
ture, nor  the  absolute  sale  of  the  brandy  to  Mactier.     Shall  be 
now  be  heard  to  complain  that  Mactier  did  not  close  the  bar- 
gain till  its  safe  arrival  at  New  York,  and  a  sale  of  three  quar- 
ters of  the  brandy;  that  he  had  run  all  the  risks  of  the  sea? 
Before  he  does  so,  he  must  show  that  on  the  seventh  of  March, 
or  some  other  early  opportunity,  or  in  some  way,  he  refused  to 
encounter  such  risks;  or  dissented  from  any  release  after  the 
brandy  should  have  arrived,  or  expressed,  or  attempted  to  ex- 
press, his  non-concurrence  to  the  conditional  acceptance  and 
understanding  of  Mactier.    Both  parties  expected  its  arrival 
before  the  day  when  he  was  writing;  and  from  the  contents  of 
Mactier's  letter  of  the  seventeenth  of  January,  he  must  have 
supposed  it  was  then  a  long  time  in  New  York;   his  letter  waa 
to  encounter  a  further  delay  in  its  transmission,  and  when  ii 
should  be  received,  Mactier  would  see  in  it  the  usual  approba- 
tory expression,  "  I  note  its  contents.'' 

It  would  be  sanctioning  a  dangerous  departure  from  good 
faith  and  plain  dealing  in  a  commercial  correspondence,  if  any 
other  construction  or  effect  should  be  given  to  this  letter  of  the 
seventh  of  March.  If  this  letter  had  been  received  by  Mactier 
in  his  life-time,  and  it  is  stated  by  the  chancellor  to  have  been 
BO  received  on  the  seventh  of  April,  before  which  time  he  had 
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taken  the  brandy  to  hia  own  account,  and  given  the  respondent 
credit  according  to  his  original  proposition,  nothing  would  have 
been  wanting,  according  to  mj  view  of  the  effect  of  these  let^ 
ters,  to  a  perfect  and  consummated  bargain  on  the  twenty-fifth 
of  March. 

The  doctrine  of  stoppage  in  transitu,  and  the  question  whethez 
the  representations  of  this  or  any  other  vendee  can  ratify,  con*- 
sent  to,  or  affirm  a  contract  in  fieri  at  the  time  of  the  death,  do 
not  appear  to  me  to  form  appropriate  or  necessary  inquiries  in 
this  case.  The  case  of  Gonyera  etc,  v.  Ennia,  decided  by  Judge 
Story,  2  Mason,  236,  found  in  6  Cow.  116,  is  strong  upon  both 
these  inquiries,  as  they  are  raised  in  the  present  case.  Here 
was  a  period  of  from  the  twenty*fifth  or  twenty-eighth  of 
Ifarch  to  the  tenth  of  April,  when  Mactier  died,  and  long  after- 
wards, during  which  both  parties  assented  to  the  bargain,  upon 
terms  well  understood  and  acceptable  to  both;  when  such  con- 
sent had  been  committed  to  writing  and  dispatched  to  each 
other,  and  no  effort  at  withdrawal  or  dissent  attempted  by 
either,  until  long  after  the  arrival  of  the  letter,  and  the  actual 
sale  of  the  whole,  and  the  probable  consumption  of  a  consid- 
erable portion  of  the  subject  of  the  contract. 

My  opinion,  therefore,  is,  that  the  letters  of  the  twenty* 
fourth  of  December  and  seventeenth  of  January,  assented  to, 
exphiined,  and  confirmed  by  the  subsequent  letters,  acquies- 
cence and  acts  of  the  parties,  fully  establish  a  contract  of  sale, 
and  that  the  decree  of  bis  honor,  the  chancellor,  in  the  points 
appealed  from,  should  be  reversed. 

Whereupon,  on  the  question  being  put.  Shall  the  decree  of  the 
chancellor,  appealed  from,  be  reversed?  Chief  Justice  Savage, 
and  Jostices  Sutherland  and  Marcy,  and  eighteen  senators 
voted  in  the  affirmative;  and  three  senators  voted  in  the  nega- 
tiTe,  viz..  Senators  MoCarty,  Todd,  and  Wheeler. 

The  decree  of  the  chancellor  was  accordingly  reversed,  with 


AociFTAircB  Closes  ths  Baboain.— The  principle  established  in  the  fore- 
going decision,  that  the  acceptance  of  a  subsisting  proposition  consummates 
the  contnct,  is  referred  to  with  approval  in  Berli/  v.  Taylor,  5  Hill,  587,  per 
Cofwen,  J. ;  FeUow  v.  PrenHsB,  3  Denio,  520,  per  Hand,  Senator;  Vcuaar  v. 
Camp,  14  Barb.  354;  S.  C,  affirmed,  11  N.  Y.  447;  Clark  v.  Dales,  20  Id. 
CI;  Mpert  ▼.  Stnith,  48  Id.  631;  BuUerfidd  v.  Spencer,  1  Boa  25;  Trevor  y. 

^ood,  3  Abb.  Pr.  K.  a  357;  S.  C,  36  N.  Y.  309;  Hooper  v.  Hudnon  River 
fart  /as.  Co.,  17  K.  Y.  424.  Vasear  ▼.  Camp,  Clark  v.  Dales,  and  BuUer- 
fdd  T.  Spencer  were  all  cases  of  contract  by  letter,  and  they  all  followed 
^artier  v.  Frit/i  in  holding  that  when  a  letter  accepting  a  proposition  has 
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been  ported,  and  has  thai  paned  beyond  the  party's  control,  the  cootnet  la 
complete  without  regard  to  the  other  party's  knowledge  of  the  aooeptaooe. 
InTrevoTY.  IKood,  41  Barbu  268,  269;  8.  C,  26  How.  Fr.  4^7,  it  was  decided 
that  this  principle  was  not  applicable  to  contracts  by  telegraph,  and  that  ia 
puch  a  case  the  telegram  accepting  the  proposition  must  be  reoeiyed  by  the 
other  party  to  complete  the  contract  This  dedsion  was,  however,  reversed 
by  the  comrt  of  appeals,  and  it  was  held  that  the  case  was  governed  by  tlM 
doctrine  of  Maetier  ▼.  Frith^  and  that  the  transmission  of  the  telegram  com* 
pleted  the  contract^  withoat  regard  to  the  time  of  the  receipt  of  it  by  the 
other  party:  Trevcr  v.  ITooc^  36  N.  T.  309;  S.  C,  3  Abb.  Fr.  N.  S.  357. 
In  New  York  etc,  R.  R.  Co»  v.  Pixley,  19  Barb.  430,  Strong,  J.,  refers  approv* 
ingly  to  the  statement  of  Marpy,  J.,  in  the  foregoing  opinion,  that  assent  to 
a  proposition  may  sometimes  be  presomed  from  a  party's  ailenoe. 
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[6  WnmsEX*  218.] 
EzEKFuncATiON  ov  A  Tbaksgript  ov  A  JusTiox's  JuDOHBNT,  filed  in  the 
olerk*s  office,  and  of  the  entry  of  the  judgment  thereon  in  the  proper 
book,  is  evidence  of  such  filing  and  entry. 

JUDGMSNT  DULT  ENTERED  BT  THE  ClEBK  OK  THE  FiLnfO  of  BQCh  transcript 

13  sufficient,  prima /aeie,  to  support  the  title  of  a  bona  fide  purchaser  at 

an  execution  sale  thereon,  without  showing  that  the  justice  had  juria* 

diction  to  render  the  original  judgment. 
Existence  at  a  Judgment  can  not  be  Proved  bt  Parol  Dsclaratzons  of 

the  defendant  in  the  suit. 
Amendments  Allowed  in  the  Supreme  Court  are  not  Beviewabi.k 

in  the  court  of  errors  on  a  writ  of  error  which  brings  up  only  the  pleadings 

as  amended. 
Demise  Laid  bevobs  the  Lessor's  Title  accrued  will  be  fatal  to  the 

declaration,  but  where  the  action  was  commenced  long  after  the  title 

accrued,  the  declaration  may  be  amended,  as  the  eiror  is  one  of  form 

only. 
Possession  is  prima  pacie  Evidence  of  title,  and  a  purchaser  under  a  judg^ 

ment  against  such  possessor  can  recover  against  any  one  who  can  not 

show  a  better  right  or  prior  possession. 
Purchaser  op  Land  under  a  Judgment  is  not  Bound  bt  ah  Award 

made  against  the  judgment  debtor  under  a  submission  to  arbitrators  en« 

tered  into  after  the  judgment  was  docketed. 
Statute  against  Buying  and  Selling  Pretended  Titlbs  does  not  apply 

to  judicial  sales. 
Deputt  mat  after  the  Expiration  op  his  Principal's  Term  of  office  ooni- 

plete  the  execution  of  process  which  he  has  previously  commenced,  by 

executing  conveyance  to  a  purchaser  thereunder. 
Partt  in  Possession  having  Two  Titles,  one  valid  and  the  other  invalid, 

will  be  presumed  to  have  entered  under  the  valid  title. 
Actual  Notice  of  an  Unregistered  Convetance  renders  it  impossible  for 

a  subsequent  purchaser  to  protect  himself  against  it. 
Whatever  is  Supficient  to  Make  rr  One*s  Dutt  to  Inquire  as  to  the 

rights  of  others,  is  legal  notice  of  those  rights. 
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PoasBBioir  IS  Gonstkctciivx  Notice  to  a  sabsequeiit  poroLAser  of  the  pos- 
•eaaor's  rights. 

Whatxtkb  woxao^  us  Equitt,  Charge  One  with  Notice  of  prior  equitable 
rij^hts  of  another,  so  as  to  render  him  not  a  bona  fidt  parohaeer,  will  be 
sufficient  at  law  to  give  notice  of  legal  rights  aoqnired  under  an  unregis- 
tered deed,  to  a  subsequent  purchaser  first  recording  his  oonveyanoe. 

Ebbob  from  the  eupreme  court,  in  an  action  of  ejectment 
liroaght  by  Hills  in  the  name  of  Jackson,  the  nominal  plaintiff, 
against  Tattle,  for  certain  land.  At  the  trial  at  the  ciroait,  the 
plaintiff  produced  an  exemplification  of  a  transcript  of  a  justice's 
judgment  against  one  Oridlej,  and  in  favor  of  Hills,  recov- 
ered March  24,  1820  (which  contained  nothing  to  show  that 
the  justice  had  jurisdiction),  which  transcript  was  filed  in  the 
clerk's  office  of  Oneida  county,  and  a  judgment  docketed 
thereon  April  4,  1820.  Under  an  execution  issued  on  this 
judgment  the  premises  were  sold,  and  the  plaintiff  became  the 
purchaser  October  13, 1820.  The  deputy  who  made  the  sale 
executed  a  deed  to  the  purchaser,  in  the  name  of  his  principal, 
Jannaiy  16, 1822,  after  the  expiration  of  the  said  principal's 
term  of  office.  The  deed  was  recorded  December  17,  1822. 
Oridley  was  in  possession  when  the  execution  was  delivered  to 
the  deputy,  but  Tuttle  was  in  possession  at  the  time  of  the  sale 
and  continued  so  at  the  trial.  The  defendant  moved  for  a 
nonsuit  because  the  transcript  was  not  competent  evidence  of 
the  judgment,  not  showing  jurisdiction,  and  because  the  de- 
mise was  laid  January  1,  1822,  before  the  title  of  the  plaintiff's 
lessor  accrued.  The  nonsuit  was  refused,  the  judge  intimating 
that  the  supreme  court  would  allow  an  amendment  in  the  latter 
particular. 

The  defendant  proved  the  execution  of  a  mortgage  to  him  by 
Gridley  in  September,  1815,  duly  acknowledged  and  registered 
August  6,  1816;  that  he  and  Oridley  agreed  in  1817,  that  the 
prenuses  should  be  appraised,  and  that  the  defendant  should 
pay  Oridley  the  amount  over  the  mortgage  and  take  the  land; 
that  an  appraisement  was  made,  and  a  deed  executed  and  ten- 
dered to  Tuttle,  but  afterwards  snatched  from  his  hands  and 
carried  away  by  Oridley.  In  February,  1818,  the  mortgage  was 
foreclosed,  and  Tuttle  became  the  purchaser,  and  in  August, 
1818,  brought  ejectment  against  Oridley,  in  which  he  obtained 
a  verdict,  which  was  set  aside,  and  a  new  trial  ordered.  After- 
wards, on  May  1, 1820,  the  parties  submitted  the  matters  in  dis- 
pute between  them  to  arbitration,  Oridley  agreeing,  among  othei 
things,  that  if  the  award  should  be  in  favor  of  Tuttle,  the  deed 
previously  executed,  which  was  placed  in  the  arbitr'itors'  hands. 
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filiould  be  delivered  to  him,  Tattle,  and  posseBsion  surrendered 
to  him.  The  award  was  made  July  20, 1820,  in  favor  of  Tutile, 
and  Gridley's  deed,  dated  April  1, 1817,  and  acknowledged  June 
11, 1817,  was  delivered  to  him.  In  August,  1820,  Oridlej's  at- 
torney gave  a  relicta  and  cognovU  in  the  ejectment  suit,  and 
Tattle  was  put  into  possession.  The  plaintiff,  to  prove  the  ex- 
istence of  his  judgment,  introduced  certain  admissions  of  Tut- 
tie,  and  also  certain  evidence  tending  to  show  that  Tuttle's 
mortgage  was  usurious. 

The  judge  ruled  that  the  deed  from  Gridley  to  Tuttle,  not 
having  been  recorded,  was  void  as  against  the  plaintiff  whether 
it  was  duly  delivered  in  1817  or  not,  and  that  the  plaintiff  was 
entitled  to  recovery  unless  the  jury  should  be  satisfied  that  Tat- 
tle's mortgage  was  free  from  usury.  Verdict  for  the  plaintiff. 
Motion  for  a  new  trial  overruled  by  the  supreme  court,  and 
judgment  entered  on  the  verdict;  to  reverse  which,  this  writ  of 
error  was  sued  out.  The  grounds  relied  on  appear  from  the 
opinion. 

Oreene  C.  Bronson,  for  the  plaintiff  in  error,  as  to  the  evi- 
dence of  the  judgment,  cited  Oo.  Lit.  260  a,  117  6;  1  Phil.  Ev. 
237,  309;  9  Johns.  287;  1  Stark.  Ev.  155, 156, 181, 245;  2  Burr. 
1179;  IStr.  126;  3  Johns.  429;  5  Id.  351;  BenuY.  Boral,  5  Vfend^ 
292;  12  Johns.  213;  20  Id.  328;  2  Stark.  1857.  That  the  deed 
from  Gridley  to  Tuttle  was  valid  against  Hills,  he  cited  Jackson 
V.  Pod,  9  Cow.  120;  3  Mass.  573,  App.;  6  Id.  9,  24,  487;  4  Id. 
637 ;  5  Id.  459;  2  Id.  508.  And  that  the  plaintiff's  deed  was  void 
because  Tuttle  was  in  adverse  possession  at  the  time,  he  cited 
Co.  Lit.  214  a;  2  Bl.  Com.  290;  12  Johns.  458;  9  Id.  55;  18 
Id.  488. 

J.  A,  Spencer^  for  the  defendant  in  error,  cited  2  Oai.  61;  4 
Johns.  216;  12  Id.  559;  13  Id.  871,  471,  and  4  Cow.  599,  to 
show  that  the  plaintiff's  deed,  being  first  recorded,  must  be  pre- 
ferred; and  as  to  the  validity  of  the  sale  to  the  plaintiff  while 
Tuttle  was  in  possession,  he  referred  to  Jackdon  v.  CoOins,  3 
Cow.  89. 

Walwobth,  Chancellor.  The  first  objection  embraced  in  the 
bill  of  exceptions,  is  that  the  circuit  judge  received  an  exemplifi- 
cation of  the  transcript  and  of  the  entry  of  the  judgment  in  the 
book  kept  for  that  purpose,  by  the  county  clerk,  as  evidence  that 
such  a  transcript  was  filed  and  such  an  entry  made  in  his  office. 
As  to  this  point,  I  think  the  decision  of  the  court  below  was 
correct.     The  transcript  and  entry  were  in  the  nature  of  a  roo- 
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ord  of  certain  judicial  proceedings  which  by  law  were  deposited 
in  that  office.  The  exemplification  under  the  official  seal  of  the 
derk  is  as  good  evidence  of  the  fact  that  such  a  transcript  is 
filed,  and  that  such  an  entry  of  the  judgment  is  made,  as  a 
sworn  copy  of  the  same  transcript  and  entry  would  be,  if  pro* 
duced.  This  point  was  substantially  decided  by  this  court,  at 
their  last  December  term,  in  the  case  of  the  Pacific  Insurance 
Co.  ▼.  CaiieU,  4  Wend.  75,  where  the  exemplification  of  a  docu- 
ment filed  in  the  treasury  department  at  Washington,  under  the 
seal  of  that  department,  was  considered  good  evidence  of  the 
fact  that  such  a  document  was  deposited  in  the  office  of  the 
register  of  the  treasury.  The  question  as  to  the  legal  effect  of 
that  evidence,  when  produced,  more  properly  arises  under  the 
second  point  raised  by  the  plaintiff  in  error. 

The  next  objection  is,  that  the  transcript  and  entry,  if  duly 
proved  by  an  exemplification  thereof,  were  not  competent  evi- 
dence to  prove  the  existence  of  the  judgment  for  the  purposes 
of  ihia  suit.  The  statute  has  pointed  out  the  mode  of  authen- 
ticating the  proceedings  before  a  justice  in  ordinary  cases,  by  a 
certified  copy  signed  by  the  justice,  and  a  certificate  of  the 
county  clerk,  under  his  official  seal,  showing  that  the  person 
whose  name  was  subscribed,  was  a  justice,  and  that  the  signa- 
ture is  in  his  proper  handwriting.  Such  a  document,  or  the 
original  entry  in  the  docket  of  the  magistrate,  or  a  sworn  copy 
thereof,  might  have  been  necessary,  if  the  purchaser  at  a  sher- 
iff's sale  was  bound  to  go  beyond  the  transcript  returned  into 
the  clerk's  office,  to  prove  the  right  of  the  sheriff  to  sell  the 
property.  But  I  concur  in  the  opinion  of  the  supreme  court 
on  this  question;  which  opinion  is  stated  more  at  length  in  Jack- 
Bon  V.  Jones,  9  Cow.  182.  The  act  of  1818,  under  which  this 
judgment  was  entered  in  the  clerk's  office.  Laws,  vol.  4,  p.  80, 
see.  9,  made  it  the  duty  of  the  justice,  on  request  of  the  pNiy 
in  whose  favor  the  judgment  was  rendered,  to  give  him  a  tran- 
script thereof,  which  the  county  clerk  was  directed  to  file  in  his 
office,  and  to  enter  the  judgment  in  a  book  to  be  kept  by  him  for 
that  purpose.  The  statute  declares  that  the  judgment  so  entered 
b^  the  clerk,  shall,  from  and  after  tiiat  time,  be  a  lien  on  real 
estate,  to  all  intents  and  purposes,  as  if  the  same  had  been  ren- 
dered in  the  court  of  common  pleas.  It  is  evident  that  the 
legislature  intended  to  make  the  judgment,  as  entered  by  the 
clerk,  at  least  prima  facie  evidence  of  the  rigl;it  to  issue  an  ex- 
ecution thereon  against  the  real  estate  of  the  defendant  in 
such  judgment,  if  not  conclusive  evidence  of  the  fact  in  favo 
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of  a  bona  fide  purchaser  under  the  sheriff's  sale.  All  the  jus- 
tices of  the  peace  in  the  county  are  officially  known  to  the  clerk, 
and  their  commission  was  at  that  time  deposited  in  his  office,  aa 
well  as  their  official  oaths.  It  is  not  to  be  presumed  that  the 
clerk  will  file  a  transcript,  and  enter  a  judgment  in  his  office, 
unless  he  knows  the  signature  of  the  magistrate  to  be  genuine 
and  that  he  is  a  justice,  any  more  than  that  he  would  file  a  judg- 
ment-record in  the  court  of  common  pleas,  when  he  knew  the 
person  signing  it  was  not  a  judge,  or  that  the  name  of  the  judge 
had  been  forged.  And  I  can  see  no  good  reason  for  requiring^ 
further  cTidence  of  his  signature  or  official  character  in  the  one 
case  than  in  the  other.  If  this  transcript  was  sufficient  to 
authorize  the  clerk  to  enter  the  judgment  in  his  office,  and  to 
issue  an  execution  thereon,  there  was  sufficient  evidence  of  the 
authority  of  the  sheriff  to  sell,  and  of  the  existence  of  the  lien, 
to  enable  the  purchaser  to  recover  in  ejectment. 

Neither  are  we  without  precedent  on  this  subject.  Under 
the  Pennsylvania  statute,  which  is  somewhat  similar  to  our 
own,  the  supreme  court  of  that  state  have  decided  that  the  cor- 
rectness of  the  judgment  as  entered  in  the  clerk's  office  can  not 
be  inquired  into  collaterally,  in  the  ejectment  suit  brought  by 
the  purchaser,  although  the  clerk  has  actually  made  a  mistake 
in  the  eatry  thereof;  that  the  filing  of  the  transcript  makes  the 
judgment  a  judgment  of  the  court  of  common  pleas  for  all  pur- 
poses of  proceeding  against  real  estate:  Arnold  v.  Oorr,  1  Bawle, 
223.  And  the  legislature  of  this  state,  as  well  as  the  supreme 
court,  has  given  the  same  construction  to  this  provision  in  the 
act  of  1818:  Laws  of  1824,  p.  297,  sec.  45;  2  Oow.  596;  5  Id. 
81.  The  record,  although  not  very  full  and  formal,  must,  \n 
such  cases,  be  deemed  sufficient  authority  to  the  clerk  to  issue 
the  execution,  and  if  sufficient  for  that  purpose,  it  is  so  prima 
fade  to  protect  the  purchaser  under  the  sheriff's  sale:  See  Doe 
V.  Oreerdee,  8  Hawks,  281;  and  Lessee  of  Lanning  v.  Dclph,  4 
Wash.  C.  C.  724.* 

The  third  objection  relates  to  the  admission  of  parol  declara- 
tions of  the  defendant  in  this  suit  to  prove  the  existence  of  the 
judgment.  This  evidence  was  clearly  inadmissible;  but  as 
there  was  legal  proof  sufficient  to  establish  the  fact,  this  point 
becomes  unimportant,  in  the  decision  of  this  cause. 

The  objection,  that  the  demise  was  laid  before  the  lessor'a 
title  accrued  by  the  giving  of  the  sheriff's  deed,  was  valid  when 
made;  and  would  have  been  fatal  had  the  pleadings  continued 

1.  I  Wish.  0.  0.  OM. 
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in  the  same  sitnation  in  which  they  then  were;  but  it  was  a 
mere  matter  of  form,  as  the  suit  was  not  commenced  until  the 
expiration  of  many  months  after  the  deed  was  given.  It  beiug 
impossible  to  prejudice  the  merits  of  the  case  by  a  subsequent 
amendment,  the  judge  yery  properly  refused  to  nonsuit  on  that 
ground,  and  left  the  parties  to  dispose  of  the  question  of  form 
before  the  supreme  court,  where  the  plaintiff  had  a  right  to  aj)- 
ply  for  an  amendment.  The  demise  in  the  declaration  having 
bden  altered  to  the  seventeenth  of  January,  the  record  comes 
up  here  as  though  it  had  been  originally  laid  as  of  that  time.  If 
the  declaration  is  set  out  at  length  in  the  bill  of  exceptions, 
containing  the  demise  as  it  was  before  the  amendment,  we  must 
in  this  court  reject  it  as  inconsistent,  and  not  founded  on  the 
pleadings  as  amended.  Previous  to  the  act  of  March,  1800, 
the  bill  of  exceptions  had  nothing  to  do  with  the  judgment 
record  in  the  supreme  court,  but  was  brought  directly  into  this 
court  by  the  party  who  tendered  the  same  at  the  circuit.  It 
was  then  proper  to  set  out  the  pleadings  at  length  in  the  bill; 
so  that  it  might  appear  to  have  been  taken  in  the  same  cause  in 
which  the  judgment  was  given;  but  after  the  passing  of  that 
act,  which  made  it  the  duty  of  the  circuit  judge  to  return  the 
bill  of  exceptions  into  the  supreme  court  with  ihepostea,  to  be 
passed  upon  there,  and  to  be  incorporated  into  the  record,  a 
repetition  of  the  pleadings  becomes  useless  and  improper;  and 
they  ought  not  to  be  set  out  a  second  time  in  the  record  of  the 
supreme  court  which  is  sent  up  here  on  the  writ  of  error.  After 
the  record  of  the  supreme  court  has  been  actually  removed 
here  by  writ  of  error,  this  court  may  refuse  to  award  a  certiorari 
to  bring  up  an  amended  record,  but  while  the  record  remains 
before  that  court  they  may  make  such  amendments,  in  their  dis- 
cretion, as  the  purposes  of  justice  demand.  It  is  not  to  be 
presumed  the  power  will  be  abused  or  improperly  exercised; 
and  their  proceedings  in  relation  to  such  amendments  can  not 
be  reviewed  on  a  writ  of  error,  which  only  brings  up  the  error 
as  amended. 

The  fifth  objection  is  that  there  was  no  title  proved  in  Gridley , 
under  whom  the  lessor  of  the  plaintiff  claimed.  There  was 
eridence  that  Chridley  was  in  possession  of  the  premises,  claim- 
ing them  as  his  own,  prior  to  the  giving  of  fhe  mortgage  to 
Tuttle.  This  was  prima  facie  evidence  of  title  in  Gridley,  and 
sufficient  to  enable  a  purchaser  under  a  judgment  against  him 
to  recover  of  any  one  who  could  not  show  a  better  right,  or 
prior  possession.     As  the  demise  laid  in   the  declaration  in 
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Tutile's  ejectment  suit  was  long  subsequent  to  that  time,  ibo 
recoveiy  in  that  suit  and  the  entiy  under  the  same  did  not  nec- 
essarily rebut  the  presumption  of  a  previous  title  in  Gridley. 
It  was  sufficiently  proved,  in  the  course  of  the  trial,  that  the 
claim  under  which  that  recovery  was  had,  was  founded  either 
upon  the  mortgage  or  .the  subsequent  deed  of  Gridley.  If 
they  were  both  invalid,  and  the  award  was  not  a  bar,  Gridley 
himself  might  have  recovered  back  the  premises  in  an  action  of 
ejectment  founded  on  his  previous  possession  only;  and  the 
purchaser  under  the  judgment  against  him  is  entitled  to  the 
same  right.  The  award  can  not  bind  such  purchaser,  his  judg- 
ment was  docketed  previous  to  the  submission  to  the  arbitrators, 
and  any  subsequent  agreement  of  Gridley  could  not  affect  hia 
rights. 

I  am  satisfied  the  statute  against  buying  and  selling  pre- 
tended titles  can  not  apply  to  judicial  sales.  The  statute,  ex- 
cept as  to  the  penalty,  is  merely  in  affirmance  of  the  common 
law;  and  that  never  has  been  considered  as  preventing  the 
change  of  property  by  operation  of  law,  or  by  a  sale  by  the 
proper  officer,  under  a  bona  fide  judgment  or  decree  of  a  court 
having  competent  jurisdiction  to  order  such  sale.  It  does  not 
come  within  the  mischiefs  intended  to  be  guarded  against  bj 
the  statute. 

It  has  long  since  been  settled,  and  I  think  correctly,  that  the 
deputy  who  had  commenced  the  execution  of  the  process,  by  a 
levy  on  the  property  during  the  term  of  office  of  his  principal^ 
may  proceed  and  complete  the  execution  thereof  afterwards. 
The  giving  of  the  conveyance  after  the  expiration  of  the  time 
limited  for  the  redemption  of  real  property,  is  as  necessary  a  pari 
of  the  duty  of  the  officer  to  complete  the  sale,  as  the  putting  up 
the  property  and  striking  it  off  to  the  highest  bidder.  An  ac- 
tual removal  of  the  deputy  by  his  principal  before  the  execu- 
tion was  completed,  would  present  a  different  question. 

The  only  remaining  point  in  this  case  relates  to  the  unregis- 
tered deed  from  Gridley  to  Tuttle.  This  conveyance  bore  date 
long  before  the  docketing  of  the  judgment  under  which  the 
lessor  of  the  plaintiff  derived  his  title.  And  if  there  was  either 
an  actual  or  constructive  delivery  thereof,  at  or  about  the  time 
it  bears  date,  the  defendant  was  in  possession,  under  a  legal 
title  to  the  premises,  at  the  time  of  the  sale  to  Hills  by  the 
sheriff.  It  is  no  answer  to  say  that  Tuttle  was  in  possession 
under  the  mortgage  and  foreclosure  thereon,  and  not  undet 
the  deed.    If  a  party  is  in  possession  of  land  having  two  titles. 
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oue  validy  and  the  other  void  or  voidable,  the  law  presumes  him 
to  have  entered  under  the  legal  and  better  title:  Per  Washing- 
ton, J.,  4  Wash.  C.  0.  619.  If  the  deed  was  valid,  Oridley 
was  a  mere  tenant  at  will  to  Tuttle,  at  the  time  Hills'  judgment 
was  docketed,  and  the  suit  was  then  pending  to  divest  even 
that  poflsession.  This  tenancy  being  determined  before  the 
sheriff's  sale,  there  was  no  interest  whatever  remaining  in 
Oridlej  at  that  time  on  which  the  lien  of  the  judgment  attached, 
and  which  could  be  a  subject  of  sale.  If,  therefore,  the  decision 
of  the  supreme  court  was  right  in  Jackson  v.  Town,  4  Cow.  599 
[15  Am.  Dec.  405],  and  in  Jackson  v.  Post^  9  Id.  120,  the  un- 
recorded deed  was  valid  as  against  the  purchaser  at  the  sale.  I 
know  the  correctness  of  one  of  these  decisions  has  been  ques- 
tioned bj  some  members  of  the  professiou,  and  perhaps  it  may 
not  be  necessary  for  me  to  express  any  opinion  on  that  point 
here;  but  I  find  a  similar  decision  was  made  by  the  court  of 
king's  bench  in  Ireland,  in  1822,  in  the  case  of  Fury  v.  Smith, 
1  Hud.  A  B.  785.  And  in  the  case  of  Warfmrton  v.  Love- 
land  ex  dem.  Ivie,  which  came  before  the  court  of  exchequer 
chamber^  in  1828,  although  the  twelve  judges  were  equally 
divided  on  another  question  which  arose  in  the  cause,  all  who 
expressed  an  opinion  on  this  subject  admitted  that  the  case 
of  Fury  v.  Smith  was  rightly  decided:  1  Hud.  Sc  B.  623. 
Where  the  judgment  debtor  is  in  possession  at  the  time  of  the 
sheriff's  sale,  so  that  he  has  a  possessory  right,  or  an  equity  of 
redemption,  or  any  other  interest  which  is  the  proper  subject  of 
%  sale  and  conveyance  by  the  sheriff,  I  do  not  mean  to  be  un- 
deistood  as  admitting  that  the  purchaser  will  not  be  protected 
under  the  recording  acts,  against  a  prior  unregistered  deed  or 
mortgage,  of  which  he  had  neither  actual  nor  constructive  notice 
at  the  time  of  his  purchase;  nor  do  I  understand  that  either  of 
the  cases  referred  to,  go  that  length.  In  Jackson  v.  2bunt,  the 
defendant  in  the  execution  had  sold  and  conveyed  the  premises, 
and  had  actually  abandoned  the  possession  thereof,  before  the 
recoTexy  of  the  judgment.  If  the  purchaser  in  that  case  even 
supposed  he  was  buying  a  good  tiUe,  yet  the  debtor  had  in  fact 
no  interest  in  the  land  on  which  the  judgment  could  be  a  lien, 
or  which  could  be  a  subject  of  sale  by  the  sheriff,  on  the  execu- 
tion. In  Jackson  v.  PotU^  the  premises  were  conveyed  previous  to 
the  judgment,  though  the  grantor  remained  in  possession;  but 
the  purchaser  had  actual  notice  of  the  unrecorded  deed  at  the 
time  of  his  purchase.    He,  therefore,  bought  nothing  but  the 
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possession  of  the  judgment  debtor,  and  was  not  a  bona  fide  par* 
chaser  of  anything  else. 

If  the  subsequent  purchaser  knows  of  the  unregistered  con- 
veyance at  the  time  of  his  purchase,  he  can  not  protect  himself 
against  that  conveyance,  and  whatever  is  sufficient  to  make  it 
his  duty  to  inquire  as  to  the  rights  of  others,  is  considered  legal 
notice  to  him  of  those  rights.  Here  Tuttle,  the  person  to 
whom  the  unregistered  deed  was  given,  was  in  the  actual  pos* 
session  of  the  premises  at  the  time  of  the  sheriff's  sale,  and  thia 
was  good  constructive  notice  to  the  subsequent  purchaser  to 
make  it  his  duty  to  inquire  as  to  the  rights  of  the  person  in 
possession.  In  Colby  v.  Kennision^  4  N.  H.  262,  where  the 
purchaser  under  an  unregistered  deed  was  in  the  open  and 
visible  possession  of  the  premises,  it  was  held  sufficient  notice 
to  protect  him  against  a  subsequent  purchaser,  and  to  charge 
the  latter  with  a  knowledge  of  his  rights.  So  in  Norcrosa  v. 
Widgery,  2  Mass.  608,  Chief  Justice  Parsons  says:  ''  This  no- 
tice may  be  express,  or  it  may  be  implied  from  the  first  pur- 
chaser being  in  the  open  and  exclusive  possession  of  the  estate 
under  his  deed/'  See  also  Eyre  v.  Dolphin,  2  Ball  &  B.  301; 
Forbes  v.  Denniston,  2  Bro.  P.  C.  425;  MsMecham  v.  Oriffing,  3 
Pick.  149  [15  Am.  Dec.  198];  Malpas  v.  Ackland,  3  Buss.  Ch. 
273;  Lessee  of  Bellington  Y.Welch,  5  Binn.  129;  Dams  v.  Bluni, 
6  Mass.  487  [6  Am.  Dec.  168];  Daniels  v.  Davison,  16  Yes.  254; 
S.  C,  17  Id.  433;  AUen  v.  Anthony,  1  Meriv.  282;  Taylor  v. 
Baker,  Daniel's  Bep.  80,  note  a.  In  Sheldon  v.  Cox,  2  Eden, 
228,  Lord  Northington,  in  reference  to  notices  under  the  regis- 
tiy  acts,  says  there  is  no  difference  between  personal  and  con- 
structive notice  in  its  consequences,  except  as  to  guilt.  And  in 
Newman  v.  Chapman,  2  Band.  100  [14  Am.  Dec.  766],  in  the 
Virginia  court  of  appeals.  Green,  J.,  holds  the  same  language. 
Under  the  Middlesex  registry  act,  7  Anne,  c.  20,  the  first  deed 
is  absolutely  void  at  law,  as  against  the  second  purchaser,  even 
with  actual  notice  thereof,  and  the  party  there  is  bound  to  seek 
his  relief  in  chanceiy.  Such  was  the  decision  of  the  king's 
bench  in  Doe  v.  AUsop,  5  Barn.  &  Aid.  142.  But  that  decision 
is  placed  upon  the  ground  that  the  statute  is  imperative  that 
the  first  conveyance  shall  be  void  against  any  subsequent  pur- 
chaser, and  that  the  words  bona  fide  purchaser  are  not  used  in 
the  act.  Such  was  also  the  decision  under  the  first  Yii^rijiia 
statute  similarly  worded;  but  after  the  words  '*  for  valuable 
consideration  and  without  notice  "  were  added  in  a  subaequent 
revision,  it  then  became  a  rule  of  law:  4  Band.  212.     See  also 
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9.  Bibb,  420.  By  oar  recording  acts,  the  unregistered  deed  or 
mortgage  is  only  void  as  against  a  subsequent  bona  fide  pur- 
chaser. The  rule  of  equity  here  is,  therefore,  the  rule  of  law, 
and  whatever  woald  in  equity  charge  the  party  with  notice  of 
the  equitable  rights  of  a  prior  purchaser  or  incumbrancer,  s» 
as  to  deprive  him  of  the  privilege  of  pleading  that  he  is  a  bona 
fide  purchaser  without  notice,  must  in  a  court  of  law  be  suffi- 
cient to  protect  the  legal  rights  acquired  under  the  unregis- 
tered deed,  against  the  subsequently  recorded  conveyance. 

I  think,  therefore,  that  Hills  was  not  protected  against  the 
unrecorded  deed  to  Tuttle,  provided  the  same  was  actually  or 
constructively  delivered  before  the  judgment  became  a  lien  on 
the  premises,  and  that  the  judge  erred  in  deciding  that  the 
time  of  the  delivery  was  immaterial.  On  this  ground  alone,  I 
think  the  judgment  of  the  court  below  should  be  reversed, 
and  a  new  trial  granted. 

On  the  question  being  put,  Shall  the  judgment  of  the  supreme 
court  be  reversed  ?  the  members  voted  as  follows: 

For  affiirmanoe — Senators  Alleh,  CoinaiiN,  Hubbabd,  Mathbb, 
and  Thboop — ^5. 

For  reversal — The  Chakoellob,  and  Senators  Abmbtbong, 
BmBPHf.KY,  Benton,  Boughton,  Deetz,  MoOabtt,  McLean,  Ou* 
VBB,    Bezvobd,   Shbbkan,   Taixmadqe,    Todd,    Whbelee,    and 

W0ODWABI>— 15. 

Whereupon  the  judgment  of  the  supreme  court  was  reversed. 


POqaiBMiON  AS  NonaB.«On  this  subject  see  Knox  v.  Thompaon^  13  Am. 
Dec.  246,  and  note  thereto,  and  PrUehard  v.  Brovm,  17  Id.  431.  The  doo* 
trine  laid  down  by  the  chancellor  in  the  foregoing  decision^  that  possession  of 
land  is  oonstmctive  notice  to  a  subsequent  purchaser  of  the  legal  or  equitable 
rights  of  the  possessor,  if  he  have  any,  is  approved  in  Williams  v  Birbeck, 
floff.  Ch.  372,  373;  Ormutonev.  Career,  3  Paige,  437;  DtRuyUrv,  Trustees  qf 
Hi  Peter's  Church,  2  Barb.  Ch.  658;  Cook  v.  Travis,  22  Barb.  359;  Moyer  v. 
Uimsan,  13  N.  Y.  188,  189.  But  it  must  be  a  visible  and  open,  and  not  a 
mere  coostnictive  possession:   Webster  v.  Van  Steenherg,  46  Barb.  214,  215. 

Actual  ob  CoHaTBUcnvB  Nones  of  Uksbcorded  Convxtangx. — Aa  to 
the  effect  of  actual  or  constructive  notice  to  a  purchaser,  of  a  prior  unre- 
corded deed  or  mortgage,  see  Ludlow  v.  GiUy  1  Am.  Dec.  694  and  note,  and 
Knox  T,  Thompson,  13  Id.  246,  and  note.  See,  ako,  Cushing  v.  JIurd,  16  Id. 
S35,  and  the  citations  in  the  note  thereto.  The  principle  announced  by 
Chancenor  Walworth  in  TtUtle  v.  Jackson,  that  where  a  purchaser  has  actual 
ootioe  of  a  prior  unrecorded  conveyance  or  other  lien,  or  such  notice  as  to 
laskeit  his  duty  to  inquire  as  to  the  existence  of  such  a  conveyance,  he  caa 
not  protect  himself  against  it,  not  being  a  bojia  Jide  purchaser,  is  approved  in 
Jaekson  ▼.  Post,  15  Wend.  595;  HdiiUt  v.  Large,  6  Barb.  382;  Reynolds  v. 
Ikaiaig,  42  Id.  423;  BtUlerv.  VieU,  44  Id.  168;   WUUamson  v.  Brown,  15  N. 
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T.  358;  KtUcgg  v.  SmJiik,  26  Id.  24.  Bat  a  mero  BOflpicion  of  notice  will  not 
snffioe:  i^ore  v.  Burch,  6  Barb.  78;  Pedb  ▼.  Malhanu^  10  N.  Y.  618,  p^  Wil- 
lard,  J.,  deliyerixig  the  opinion  of  the  court  below.  In  MerUhew  v.  Atuimtpt, 
44  Barb.  207,  the  principal  case  is  cited  aa  authority  for  the  general  principle 
that  a  purchaser  having  actual  or  constructive  notice  of  the  equitable  rights 
of  third  persons,  is  bound  to  respect  them. 

Judicial  Sales  not  Affected  bt  Champsbtt  Acts.— That  the  statuta 
against  champerty,  or  the  buying  and  selling  of  pretended  titles  to  land  in 
the  adverse  possession  of  another,  does  not  apply  to  judicial  sales,  see  the 
C:Ove  cu  TluUUdmer  v.  Brinckerhoff,  15  Am.  Dec  322.  The  principal  case  is 
recognized  as  an  authority  on  this  point  in  Trtutx  v.  T/torii^  2  Barb.  159; 
Stevens  v.  Palmer,  10  Bos.  65;  Cftalmera  v.  Wrighi,  5  Bob.  (N.  Y.),  718; 
ffoyt  V.  Thompaon,  5  N.  Y.  342;  Mann  v.  FairehUd,  14  Barb.  555. 

The  FoBBOonra  Decision  is  cited  also  to  other  points,  as  follows:  That 
a  sheriff's  deed,  though  executed  long  afterwards,  relates  back  to  the  day  of 
sale:  AveriU  v.  Wilson,  4  Barb.  183;  that  tiling  the  transcript  and  docketing 
a  justice's  judgment  is  all  that  is  necessary  to  make  it  a  lien  on  land  and  to 
authorize  the  clerk  to  issue  execution:  Dickinson  v.  SmUh^  25  Barb.  10G;tliat 
a  deputy  sheriff  who  has  begun  the  execution  of  process,  as  by  levy  and  sale 
under  an  execution,  may  complete  it  after  the  expiration  of  his  principars 
term  of  office:  People  v.  Baker^  20  Wend.  004;  that  all  questions  touching 
the  bona  or  moUaJUlts  of  a  party  are  for  the  juiy  to  determine:  BirdsaU  v. 
iiusseU,  1  Rob.  (N.  Y.),  546. 

Deputy  bcat  Kzecutb  Deed  atteb  Pkincipal'b  Teem  has  expired,  where 
he  made  the  sale  before:  Lqfiand  v.  Swing,  15  Am.  Dec  41.  8o  sheriff  may 
make  deed  after  going  out  of  office:  Lemon  v.  Craddock,  12  Id.  301,  and 
cases  cited  in  note. 
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[6  WZHDZLL,  228.1 

Wbat  is  Odious  ob  Dishonest  will  not  be  presumed. 

Consent  to  a  TioNa  already  Done  has  a  retrospective  effiwt,  and  eqvals 
a  command. 

Subsequent  Assent  to  an  Entry,  without  anthoritj,  upon  one's  land,  is 
equivalent  to  an  original  authority  to  enter. 

Estoppel  to  Dispute  Title  undeb  which  One  Enters. — One  entering 
under  another,  either  as  tenant  or  under  an  agreement  to  purchase,  is 
estopped  from  disputing  the  latter's  title  while  the  possession  continues. 

One  Entebino  Dibectlt  undeb  a  Tenant,  and  by  his  permission,  standa 
in  the  same  situation  as  the  original  tenant. 

Partition  Inpebbbd  from  What. — ^Where  a  tract  of  land  held  in  common 
has  been  subdivided  into  lots,  and  one  of  the  lots  has  long  been  known 
and  called  by  the  name  of  one  of  the  tenants  in  conunon,  and  there  is 
no  evidence  of  any  subsequent  claim  of  a  tenancy  in  common,  it  may  fairly 
be  inferred  that  there  has  been  a  partition  and  that  such  lot  waa  set  off 
to  him  whose  name  it  bears. 

Trust  in  Land  can  not  be  raised  by  paroL 

Dv^labations  to  Contradict  Patent. — Declarations  of  one  of  a  nnmber  of 
patentees  named  in  a  patent,  that  his  name  was  only  used  for  the  benefit 
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of  another,  aro  not  admiasible  to  contradict  the  le^  evidence  o!  the 
patent. 

TttsuvriSQ  Tbust  mat  Arisb  where  one  pays  the  purchase  money,  and  the 
deed  ia  taken  in  another's  namei 

Rmscltixq  Trust  can  not  Abisk  in  a  Patent  from  the  government  for 
land  for  which  no  consideration  was  paid. 

Rdcltino  Tbust  can  not  Akisb  out  of  a  Fraud  upon  the  government. 

DiCLARATiovs  OF  A  Patenteb,  THAT  He  HAS  CoNVZTZD  the  land  to  another 
who  has  carried  the  deed  heyond  the  jurisdiction,  may  be  admissible,  not 
as  a  disclaimer  of  title,  but  as  secondary  evidence  of  the  existence  and  con- 
tents of  the  deed. 

Pabtt  can  only  Avail  Himself  of  such  Declarations  by  first  showing 
that  he  has  sacceeded  to  the  rights  of  the  grantee  in  the  deed,  and  that 
this  is  the  beet  <*vidence  he  can  produce  of  the  existence  and  contents  of 
the  deed. 

Book  Purpobunq  to  ze  a  Reoistsb  of  Sales  of  confiscated  estates,  under 
the  statute  of  1784,  but  not  authenticated  by  the  signature  of  the  com- 
missioner  or  of  any  authori2sed  person,  and  not  shown  to  have  been  found 
in  the  commissioner's  possession,  or  among  his  papers,  if  he  is  dead,  is  not 
evidence  of  a  sale  stated  therein,  though  it  has  been  in  the  clerk's  office 
for  many  years. 

CoHVETANCB  MAT  Probablt  BE  PRESUMED  after  a  great  lapse  of  time,  where 
the  purchase  money  has  been  paid  and  the  possession  has  been  consistent 
with  the  presumption. 

Ted  Presumption  mat  be  Bebutted  bt  Proof  of  Declailations  of  the 
alleged  grantee,  long  after  the  deed  should  have  been  executed,  that  he 
did  not  own  the  land. 

Ebbob  from  the  supreme  court,  in  an  action  of  ejectment  to 
recover  lot  No.  14,  in  a  tract  of  land  known  as  "  Jessnp's  Little 
Patent/'  commenced  in  1819,  Williams  and  Washburn,  the 
plaintiflrs  lessors,  claiming  under  an  alleged  sale  of  the  land  as 
forfeited  bj  the  attainder  of  Ebenezer  Jessup  and  other  original 
patentees,  by  an  act  passed  October  22,  1779.  At  the  trial  at 
the  circuit,  it  appeared,  on  behalf  of  the  plaintiff,  that  the 
oiiginal  patent  for  the  tract,  including  the  premises,  was  granted 
in  1768  to  Ebenezer  and  Edward  Jessup  and  others,  of  whom 
the  defendant  was  one;  and  that  in  1789  and  in  1822  the  de- 
fendant stated  that  he  had  conveyed  to  Ebenezer  Jessup,  with 
whom  he  lived  as  a  servant,  and  that  his  name  was  inserted  in 
the  patent  for  Jessup's  benefit.  A  manuscript  book,  found  in 
the  clerk's  ofiBce  of  Washington  county,  where  it  had  been 
since  1806  (but  when  deposited  did  not  appear),  was  produced 
in  evidence,  having  the  following  entry  on  the  first  page*. 
"Begistered  for  and  by  the  direction  of  Alexander  Webster, 
esq.,  commissioner  of  forfeitures,  etc.,  in  pursuance  of  an  act 
entitled,^'  etc.  It  contained  the  following  entry:  '*  Sold  to  John 
Williams,  esq.,  the  following  lots  of  land  in  Jessup's  Little 
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Patent/'  etc.  (including  the  lot  in  dispute),  '*  as  the  same  are 
laid  down  and  designated  in  the  map  or  field  book,  etc.,  for 
the  sum  of  two  hundred  and  thirty-three  pounds,  forfeited  by 
Ebenezer  Jessup,"  etc.  The  county  clerk's  name  was  not  sub- 
scribed to  any  part  of  the  book,  which  was  all  in  the  hand- 
writing of  John  Williams,  the  purchaser  above  named,  who  was 
ancestor  of  one  of  the  plaintiffs  lessors.  Washburn,  the  other 
lessor,  being  in  possession  of  lot  No.  14,  in  1795  or  1796,  ap- 
plied to  the  said  John  Williams  to  purchase  it,  and  the  latter 
agreed  to  give  him  a  lease,  and  in  1802  did  execute  a  lease  to 
him  for  nine  hundred  and  ninety-nine  years.  Washburn  re- 
mained in  possession  until  1818,  when  the  present  defendant, 
having  recovered  judgment  against  him  in  an  action  of  eject- 
ment commenced  in  1814,  was  put  in  possession  by  a  writ  of 
hab,fa.po88. 

The  defendant  proved  that  in  1791  he  gave  a  power  of  attor- 
ney to  Hall  and  Boyce  to  enter  upon  and  take  care  of  said  lot 
No.  14,  to  occupy  it  as  their  own  and  prevent  the  destruction 
of  timber,  though  the  power  of  attorney  was  not  produced. 
Two  witnesses  testified  that  they  had  seen  it,  and  that  Hall  ad- 
mitted the  defendant's  ownership.  Hall,  in  1792,  sold  to 
Washburn,  who  entered,  and  while  in  possession  admitted  that 
he  bought  under  the  power  and  that  the  defendant  owned  the 
lot.  John  Williams,  in  1796,  admitted  that  he  did  not  own  the 
lot,  but  said  that  he  soon  would.  It  appeared  that  since  1788, 
the  lot  had  always  been  known  and  spoken  of  as  the  defend- 
ant's. There  was  some  slight  evidence  that  the  power  of  attor- 
ney spoken  of  was  not  genuine.  Other  facts  are  stated  in  the 
opinion.  Verdict  for  the  plaintiff,  subject  to  the  opinion  of  the 
supreme  court  on  a  case  to  be  made.  Judgment  for  the  plaint* 
iff,  which  this  writ  was  brought  to  reverse. 

D,  Russell,  for  the  plaintiff  in  error. 

J,  TaUmadge,  for  the  defendant  in  error. 

Walwobth,  Chancellor.  Before  I  proceed  to  the  examination 
of  the  question  whether  the  lessors  of  the  plaintiff  showed  anj 
legal  title  to  the  premises  under  the  act  for  the  sale  of  forfeited 
estates,  I  will  briefly  notice  the  possessory  rights  of  the  parties 
as  between  themselves,  on  the  supposition  that  the  property  be- 
longs to  neither.  There  can  be  no  doubt,  from  the  testimony, 
that  Hall  went  into  possession  of  the  lot  several  years  before 
Williams  attempted  to  assert  any  claim  to  it,  professing  to  enter 
by  virtue  of  a  written  authority  from  Miller,  and  admitting  his 
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title.  I  do  not  consider  it  veiy  material  whether  this  power 
was  executed  by  the  defendant  or  was  a  forgery;  but  odioaa  et 
inhonesta  rum  sunt  in  lege  prcBsumenda,  ia  a  legal  maxim;  and 
Lord  Coke  says,  that  in  an  act  which  partaketh  both  of  good 
and  bad,  the  presumption  is  in  favor  of  what  is  good,  because 
odious  and  dishonest  things  are  not  to  be  presumed:  Co.  lit. 
78.  Buttolph,  who  went  to  Miller  to  purchase  the  lot  about  the 
time  Hall  took  possession,  says  Miller  told  him  he  did  not  know 
Hally  and  had  never  given  a  power  to  anybody  in  relation  to 
the  premises;  but  Darling,  who  went  with  him  on  the  same 
errand  and  at  the  same  time,  says  that  Miller  told  him  he  could 
not  let  him  or  Buttolph  have  the  lot,  for  he  had  given  another 
man  a  power  to  go  on  to  it.  One  of  these  witnesses  certainly  must 
have  understood  Miller,  and  then  the  legal  presumption  that 
Hall  had  not  forged  the  power,  which  he  exhibited  with  the  de- 
fendant's name  a£5xed  thereto,  must  turn  the  scale  in  favor  of 
the  testimony  of  Darling;  besides,  he  might  well  say  he  did  not 
know  Hall,  for  it  appears,  from  the  testimony  of  Austin,  .that 
Boyce  was  sent  to  the  defendant  by  Hall  for  the  power,  and 
that  it  was  made  to  Boyce  and  Hall  jointly. 

Even  if  Hall  entered  without  authority  from  Miller  at  the 
time,  yet,  as  he  professed  to  take  possession  for  him  and  by  his 
permission,  there  is  another  maxim  which  applies  to  such  an 
entry.  In  civil  cases,  it  is  held  that  *' every  consent  given  to 
what  has  already  been  done  has  a  retrospective  effect,  and  equals 
a  command:'*  Branch's  Princ.  108.  Thus,  in  Fitchet  v.  Adams, 
2  Str.  1128,  an  entry  by  a  stranger,  without  authority,  in  the 
name  of  the  heir,  for  a  condition  broken,  was  held  to  be  a  valid 
entry  of  the  heir,  the  same  being  afterwards  assented  to  by  him. 
So  in  ChodiiUe  v.  Woodward,  8  Bam.  &  Aid.  689,  where  a  notice 
to  quit  was  necessary  to  be  given  by  all  the  joint  tenants  of  the 
estate,  a  notice  given  by  an  agent  having  a  power  from  a  part 
only,  but  signed  by  him  as  agent  of  the  whole,  was  held  to  be 
binding  on  the  tenant  on  whom  the  same  was  served,  the  power 
having  afterwards  been  executed  by  the  others:  See,  also,  3 
McCord's  Law  Bep.  497,  note.  I  consider  it,  therefore,  estab- 
lished that  Miller  was  in  possession  of  this  lot,  by  his  tenant, 
long  before  Williams  attempted  to  claim  the  possession,  or  to 
exercise  any  acts  of  ownership  over  it;  and  that  Washburn,  who 
entered  under  Hall  and  admitting  Miller's  title,  could  not 
legaUy  attorn  to  a  stranger.  The  authorities  to  show  that  a 
person  entering  under  another,  either  as  his  tenant,  or  under 
an  agreement  to  purchase,  can  not  dispute  that  title  while  he 
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continues  in  possession,  are  collected  by  Mr.  Tillinghast  iu  bia 
notes  to  Adams  on  Ejectment,  and  are  conclusive  on  this  quea* 
tion:  Tillinghast's  Adams  on  Eject.  217,  n.  4  and  5.  These 
authorities  also  show  that  every  person  entering  directly  or  im- 
mediately under  such  tenant,  or  by  his  permission,  stands  in 
the  same  situation  as  the  original  tenant.  Washburn  was 
therefore  rightly  turned  out  of  possession  under  the  ejectment 
commenced  in  1814,  and  Williams  can  not  found  a  ri^ht  of 
entry  upon  the  possession  of  Washburn,  or  upon  any  possession 
of  the  premises.  He  can  only  recover  by  showing  an  absolute 
right  to  the  property,  or  at  least  a  better  title  than  this  posses- 
sory  right  of  Miller. 

The  question  then  arises,  has  Williams  shown  such  title? 
The  patent  was  granted  to  the  defendant  and  fourteen  others, 
including  the  Jessups,  who  were  attainted.  It  was  subdivided 
into  lots  before  the  revolution,  and  this  lot  was  always  called 
or  known  by  the  name  of  the  Miller  lot.  I  think  it  may,  there- 
fore, be  fairly  inferred  that  the  proprietors  had  made  partition, 
and  that  this  lot  had  fallen  to  the  share  of  Miller;  there  being  no 
evidence  of  any  claim  of  a  tenancy  in  common  in  any  part  of  the 
patent  for  more  than  fifty  years.  But  it  is  said  Miller  was  only 
a  trustee  for  Jessup,  and  that  by  the  first  section  of  the  act  of 
1784,  the  legal  title  is  vested  in  the  purchaser,  although  the  at- 
tainted person  was  only  a  cestui  que  trust.  It  is  true.  Miller 
stated  to  some  of  the  witnesses  that  his  name  was  only  made 
use  of  for  the  benefit  of  Jessup;  but  such  a  trust  can  not  be 
raised  by  parol;  these  declarations  contradict  the  legal  evidence 
of  the  patent,  and  can  not  be  received  for  that  purpose.  A  re- 
sulting trust  might  have  been  raised  if  Jessup  had  paid  the 
purchase  money,  and  taken  a  deed  in  the  name  of  Miller.  But 
I  apprehend  no  resulting  trust  can  arise  in  a  patent  from  the 
government,  as  in  this  case,  where  no  consideration  is  paid  for 
the  grant.  It  may  be,  and  probably  was  true  in  point  of  fact, 
that  Miller's  name  was  made  use  of  to  obtain  a  grant  for  the 
benefit  of  Jessup,  with  whom  he  lived  in  the  capacity  of  a  servant. 
By  the  regulations  of  the  government  at  that  time  an  individual 
could  not  obtain  a  grant  beyond  a  certain  extents  It  was, 
therefore,  common  to  get  the  names  of  a  great  number  of  nom- 
inal patentees  inserted  to  increase  the  extent  of  the  grant,  and 
then  to  obtain  releases  of  their  shares  for  little  or  nothing. 
But  this  was  in  fraud  of  the  government  regulation,  and  no  re- 
sulting trust  can  be  raised  out  of  such  a  transaction.  If  the 
nominal  patentee  did  not  think  proper  to  convey  his  share  to 
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the  others,  he  was  entitled  to  hold  it  both  at  law  and  in  equity. 
Perhaps  these  declarations,  with  the  additional  admission  that 
he  had  actually  conveyed  to  Jessup,  who  had  left  the  country, 
and  carried  off  the  deed,  if  he  ever  had  one,  might,  un^er  the 
circumstances,  have  been  proper  evidence,  not  of  disclaimer  of 
title,  but  as  secondary  evidence  of  the  existence  and  contents 
of  a  deed  which  was  destroyed  or  removed  out  of  the  jurisdic- 
tion of  the  court,  and  beyond  the  power  of  the  party  to  produce 
on  the  trial:  See  16  Serg.  &  B.  286;  and  4  N.  H.  262.  But 
to  enable  a  party  to  avail  himself  of  such  proof,  he  must  first 
show  that  he  has  actually  succeeded  to  the  rights  of  the  person 
to  whom  the  deed  is  supposed  to  have  been  given;  and  that 
this  is  the  best  evidence  of  the  existence  and  contents  of  the 
deed  within  his  power. 

The  lessors  of  the  plaintiff  produced  no  conveyance  from  the 
commissioner  of  forfeitures  to  show  that  they  had  succeeded  to  ^ 
the  l^gal  or  equitable  rights  of  Jessup  in  relation  to  this  lot, 
CTen  if  it  actually  belonged  to  him.  I  am  also  satisfied  they  did 
not  exhibit  such  evidence  of  their  right  as  could  legally  author- 
ize the  jury  to  presume  the  ancestor  of  Williams  ever  had  such 
a  conveyance.  On  the  trial  before  me  as  one  of  the  circuit 
judges,  I  received  in  evidence  the  book  found  in  the  clerk's 
office  of  Washington  county,  supposing  it  was  the  record  of  the 
abstracts  which  by  the  act  of  May,  1784,  1  Greenl.  L.  189,  sec. 
26,  the  derk  was  required  to  make;  but  upon  a  re-examination 
of  the  subject,  I  now  think  it  ought  not  to  have  been  received 
in  evidence  for  any  purpose.  This  section  of  the  statute  re- 
quires the  commissioner  of  forfeitures  to  make  an  abstract  of  all 
Bales  made  by  him  within  his  district,  to  contain  the  names  of 
the  purchasers,  the  descriptions  of  the  estates  sold  and  the  sums 
for  which  sold;  the  dates  of  the  conveyances  and  the  names  of 
the  attainted  persons  to  whom  they  were  deemed  to  have  be- 
longed. At  the  end  of  every  three  months  he  was  required  to 
file  copies  of  such  abstracts  in  the  clerk's  office  of  the  county 
where  the  lands  lay  which  had  been  so  sold.  The  clerk  was  also 
directed  to  record  such  abstracts  in  a  book  to  be  provided  by 
him  for  that  purpose.  As  I  now  understand  this  section,  the 
comnussioner  was  himself  to  keep  an  abstract,  from  which  he 
was  to  make  transcripts  quarterly  for  the  several  clerks  of  coun- 
ties in  which  any  land  was  sold,  and  that  these  transcripts  were 
to  be  recorded  by  the  clerks  in  a  tK>ok  to  be  kept  for  that  purpose. 
To  authorize  the  clerk  to  receive  and  record  these  transcripta 
thus  quarterly  returned  to  him,  it  would  be  necessary  that  they 

Bbo.  VoXm  XXI— 31 


322  Jagxson  v.  Milled.  [New  York» 

should  be  at  least  authenticated  by  the  signature  of  the  com« 
missioner,  or  of  some  person  legally  authorized  to  make  them. 
The  entiy  on  the  first  page  of  the  book  produced,  does  not  show 
that  it^is  a  record  of  the  abstracts  filed  by  the  commissioner, 
but  a  register  of  sales  made  for  and  by  direction  of  the  com- 
missioner; and  DO  signature  of  any  person  is  attached  thereto. 
If  it  is  a  genuine  document,  I  think  it  must  be  the  original 
book  of  abstracts  which  the  commissioner  was  himself  to  keep, 
and  which  probably  was  made  and  kept  by  General  Williams  as 
his  clerk.  If  so,  to  make  it  legal  evidence  of  the  fact  that  this 
lot  was  even  struck  off  to  Williams,  it  should  hare  been  aa- 
thenticated  by  the  signature  of  the  commissioner;  or  some 
proof  should  have  been  given  that  the  book  with  this  entry  in 
it  was  found  in  the  possession  of  the  commissioner,  or  among^ 
his  papers,  if  he  was  dead. 

Another  still  more  substantial  objection  to  it  is,  that  if  it  ia 
genuine  it  proves  that  no  deed  ever  was  given;  because,  if  a 
conveyance  of  the  land  was  executed,  it  was  made  the  duty  of 
the  commissioner  to  state  the  time  of  the  execution  of  the  deed 
in  the  abstract.  By  the  seventh  section  of  the  act  the  pur- 
chaser was  to  pay  one  third  of  the  purchase  money  down,  and 
to  have  a  credit  for  the  residue;  and  if  the  other  payments  were 
not  made  within  the  time  prescribed,  the  first  payment  was  to 
be  forfeited  by  the  purchaser.  If  there  was  legal  evidence  of 
the  payment  of  the  whole  purchase  money  by  Williams,  prob- 
ably a  juiy  might  presume  a  conveyance,  after  such  a  lapse  of 
time,  if  the  possession  of  the  property  had  been  consistent  with 
such  a  presumption;  but  here  we  have  the  evidence  of  Wil- 
liams' own  declarations  as  late  as  1796,  that  he  did  not  then 
jwn  the  lot,  though  he  told  one  vdtness  he  expected  to  own  it 
in  a  short  time.  As  the  act  of  May,  1786,  had  limited  the  term 
of  credit  for  the  last  two  thirds  of  the  purchase  money,  on 
sales,  to  the  short  period  of  four  months,  1  Greenl.  L.  277, 
and  the  business  of  the  commissioner  was  transferred  to  the 
surveyor-general  in  1788,  if  the  purchaser  had  not  entitled  him- 
self to  a  conveyance,  by  the  payment  of  the  purchase  money, 
long  before  1796,  the  first  payment,  if  made,  was  forfeited,  and 
bis  right  was  absolutely  gone.  If  the  purchase  money  was 
paid,  there  could  be  no  di£Bculty  in  showing  it,  notwithstanding 
the  death  of  the  commissioner,  by  the  semi-annual  accounts 
rendered  by  him  to  the  treasurer;  which,  I  presume,  must  be 
preserved  in  some  of  the  public  offices. 

On  the  whole,  I  am  satisfied  the  lessors  of  the  plaintiff  had 
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no  legal  right  to  the  lot  in  question,  and  that  the  judgment  of 
the  sapreme  court  should  be  affirmed. 

The  court  being  unanimously  of  opinion  that  the  judgment 
of  the  supreme  court  ought  to  be  affirmed,  it  was  affirmed  ac- 
ooidiugly. 

This  Case  is  Cited  to  the  Followxno  Points:  That  partition  of  a 
tnet  held  in  eommon  may  be  presumed,  where  a  great  length  of  time  has 
elapsed,  and  there  have  been  nndistorbed  possession  and  acts  of  exdnsive 
omership:  Orady  v.  Ward,  20  Barb.  646,  per  Boosevelt,  J.,  at  special  term; 
that  the  ciicnmstance  that  a  particular  portion  of  a  tract  of  land,  long  held 
in  common  and  afterwards  subdivided  into  lots,  has  been,  for  a  great  number 
of  yean,  known  by  the  name  of  one  of  the  joint  owners,  without  any  evi- 
dence of  a  claim  to  hold  in  common  for  a  great  length  of  time,  furnishes 
ground  for  an  inference  that  there  has  been  partition,  and  that  the  part  re- 
fcned  to  was  assigned  to  the  person  whose  name  it  bears:  Bogardua  v.  Trinity 
Chtreli,  4  Sandf.  Ch.  732;  that  one  entering  into  possession  of  land  under 
soother,  as  tenant,  or  under  an  agreement  to  purchase,  can  not  dispute  the 
litter's  title  while  he  continues  in  possession:  Kenada  v.  Oardner,  3  Barb. 
592;  RoehweU  v.  Saunders,  19  Id.  480;  that  the  declaration  of  an  ancestor 
that  he  held  as  tenant  to  another  is  admissible  evidenoe  in  an  action  brought 
by  the  latter  agaioat  the  heir  of  such  ancestor:  Oibney  ▼.  Marehay^  84  K.  Y. 
103. 


Weight  v.  Butleb. 

[6  'Wnmazx,  284.] 

Hew  PEmoas  Takivo  Case  out  of  Statute.— A  second  indoner  may  re- 
cover of  a  prior  indorser,  payments  made  on  the  noto  within  six  years 
after  a  promise  by  the  latter  to  pay  the  demand  as  fast  as  he  can. 

J^obker  Reoovert  as  Evidence  of  Demand  and  Notice. — ^In  an  action  by 
an  indorser  against  a  prior  indorser  to  recover  money  paid  on  a  protested 
note,  the  record  of  a  former  recovery  between  the  same  parties  for  a  pre- 
vkms  pajrment  on  the  same  note,  is  sufficient  evidence  of  demand  and 
notioe. 

Vobmee  Rboovkbt  must  be  Pleaded  as  an  Estoppel  if  there  is  an  oppor- 
tunity to  do  so. 

FoBHEB  Rbcovebt  Admissible  AS  Evidence,  When.— The  record  of  a  for- 
mer recovery  is  admissible  in  evidence,  if  there  is  no  opportimity  to 
plead  it  as  an  estoppel,  and  is  conclusive  on  the  party,  the  court,  and 
the  jury,  as  to  every  fact  adjudicated  thereby. 

E^oovEKK  OP  Monet  Paid  on  Note  after  Former  Becovert. — A  recovery 
by  an  indorser  against  a  prior  indorser,  on  the  money  oounts,  of  part  pay- 
ments made  on  the  note,  is  no  bar  to  a  subsequent  action  for  other  pay- 
ments afterwards  made  on  the  same  note. 

IxnjBD  Promibs  in  Case  of  Payment  for  Another. — Where  an  indorsez 
or  surety  is  compelled  to  pay  any  money  whatever  on  account  of  the  in- 
dorsement, or  suretyship,  the  law  implies  a  request  and  promise  of  repay- 
ment by  the  prior  indorser  or  principal,  upon  which  an  immediate  action 
will  lie,  without  waiting  for  further  payments. 
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AoizoK  fOB  MoKST  PAiD  WILL  LiB  AGAINST  AX  IinMRSZB,  where  a  snb. 

seqnent  indoner  has  made  a  partial  payment  on  the  note,  and  the  aaino 

remains  in  the  hands  of  a  third  person  as  owner. 
Iv  THB  PLAZNTiFr  HAS  Takxn  UP  THE  Wholb  Noti,  in  snch  a  case  bo 

mnst  sue  in  a  special  count  on  the  note  itself,  and  can  not  maintsin  aa 

action  for  money  paid. 
Acnoire  on  thx  Monet  Counts  a&e  Rbsobtbd  to  as  sahstitntes  for  billa 

in  chanoeiy,  and  should  be  encoorsged  when  the  law  affords  no  other 

remedy,  and  where  a  court  of  equity  would  compel  a  defendant  to  repay 

money  paid  for  his  benefit. 

Ebbob  from  the  supreme  court  in  an  action  brought  in  Oc- 
tober, 1826,  by  Butler  against  Wright,  for  the  sum  of  four  hun* 
dred  and  ninefy  dollars  and  forty-eight  cents  paid  by  the  former 
after  January,  1821,  on  a  protested  note  held  by  a  certain  bank, 
upon  which  both  parties  were  accommodation  indorsers,  the 
defendant  being  the  first,  and  the  plaintiff  the  second  indorser. 
The  declaration  contained  a  speciad  count  on  the  note,  charge 
ing  the  defendant  as  indorser,  and  also  the  common  counts  for 
money  paid,  etc.  Pleas:  1.  The  general  issue;  2.  Former  re- 
covery, setting  forth  the  pleadings  in  a  former  action  between 
the  same  parties  for  money  paid  on  said  note,  and  ayerring  that 
the  note  was  given  in  evidence,  and  that  the  jury  assessed  the 
plaintiff's  damages  by  reason  of  the  defendant's  breach  of  Lis 
contract  of  indorsement  at  a  certain  amount,  for  which  judg- 
ment was  entered,  which  had  been  paid;  8.  The  statute  of 
limitations.  Replication  to  the  second  plea  that  the  actioa 
was  not  brought  for  the  non-performance  of  the  promises  in 
the  plea  mentioned,  and  for  which  judgment  had  been  recov- 
ered in  the  former  action,  but  for  other  and  different  promises, 
etc.  Replication  to  the  third  plea  of  a  promise  within  six 
years.  Rejoinder  to  the  replication  to  the  second  plea  denying 
the  other  different  promises,  etc. 

At  the  trial,  the  note,  indorsement,  protest,  notice,  and  pay- 
ment of  tiie  sum  claimed  were  proved  against  the  defendant's 
objection;  and  it  was  further  proved  that  in  1821,  the  defend- 
ant acknowledged  his  liability  on  the  note,  and  promised  to  pay 
the  demand  as  fast  as  he  could.  The  defendant  introduced  the 
record  of  the  former  recovery,  mentioned  in  the  second  plea, 
from  which  it  appeared  that  in  1821,  the  plaintiff  sued  the  de* 
fendant  for  a  partial  payment  previously  made  on  the  same 
note,  declaring,  as  in  the  present  action,  specially  on  the  note, 
and  also  on  the  money  counts;  that  the  general  issue  was 
pleaded,  and  the  note,  indorsement,  protest,  notice,  and  pay- 
ment proved;  and  that  the  plaintiff  had  a  verdict  and  judgment 
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for  eighty  doUars,  which  had  been  paid.  The  plaintiff  proved, 
against  the  defendant's  objection,  that  at  the  former  trial  he 
waived  a  recovery  on  the  special  coant  and  claimed  to  recover 
on  the  money  counts  only.  He  also  waived  a  recovery  on  the 
special  count  in  the  present  action.  Under  the  direction  of 
vhe  court  a  verdict  for  the  amount  claimed  was  returned  for  the 
pbuntiff.  New  trial  refused  by  the  supreme  court,  and  judg- 
iDent  on  the  verdict,  to  reverse  which  this  writ  of  error  was 
sued  out.  The  points  relied  on  sufficiently  appear  from  the 
opinion. 

S.  Sherwood,  for  the  plaintiff  in  error. 

E.  BameSj  for  the  defendant  in  errot. 

Walwobxh,  Chancellor.  The  testimony  was  sufficient  to  take 
the  case  out  of  the  statute  of  limitations,  as  all  the  payments  were 
made  to  the  bank  by  Butler,  within  six  years  after  the  promise 
of  Wright  to  pay  the  demand  as  fast  as  he  could,  and  before 
the  statute  of  limitations  had  attached.  This  suit  was  brought 
within  six  years  thereafter.  If  Butler  had  not  paid  these  sams 
until  after  the  statute  had  actually  run  as  against  Wright,  it 
would  have  presented  an  entirely  different  question;  it  coald 
hardly  have  been  said  in  such  case  that  money  had  been  paid 
b^  Butler  for  the  defendant,  if  it  had  been  paid  on  a  demand 
for  which  the  latter  was  no  longer  liable,  either  to  the  indorsee 
or  to  the  bank. 

The  evidence  of  the  demand  and  notice  of  non-payment  was, 
under  the  circumstances,  sufficient  to  authorize  the  jury  to  find 
that  the  demand  of  payment  of  the  note  was  regularly  made, 
and  that  notice  of  non-payment  was  given  to  the  indorsers. 
Again,  the  record  of  the  former  recovery  between  these  parties, 
in  which  the  same  question  necessarily  arose,  and  was  decided 
hythe  jury,  was  in  evidence;  and  this  alone  was  sufficient,  if 
not  conclusive,  to  establish  the  fact  of  demand  and  notice:  4 
Hayw.  208;  2  Wash.  64;  2  Hen.  &  Munf.  65;  5  Conn.  650. 
In  actions  where  the  former  recovery  can  be  set  up  in  pleading 
by  way  of  estoppel,  the  party  must  plead  it,  or  it  will  not  be 
condasive  upon  the  jury  in  the  second  action;  but  in  actions  of 
usmnpsit,  etc  ,  where  the  party  has  no  opportunity  to  plead 
the  former  verdict  as  an  estoppel,  the  record  thereof  may  be 
gi?en  in  evidence,  and  is  conclusive  and  binding  on  the  party, 
the  court,  and  the  jury,  as  to  every  fact  decided  by  the  former 
▼erdict:  1  Salk.  277;  17  Serg.  &  R.  319;  3  Cow.  120. 

If  the  plaintiff  was  entitled  to  recover  uu  the  money  counts 
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in  the  first  Boit  only  for  the  amount  which  he  had  then  paid, 
that  recovery  can  be  no  bar  to  the  present  action*  which  is  fox 
an  entirely  different  debt,  although  it  grows  out  of  the  same 
transaction.  That  recovery  was  as  for  so  much  money  paid  for 
the  defendant  at  his  request,  and  no  more  could  be  recovered 
than  the  plaintiff  had  actually  paid  at  that  time.  The  request 
is  implied  from  the  situation  of  the  parties,  and  from  the  legal 
liability  of  the  defendant  to  indemnify  the  plaintiff,  or  to  repay 
him  whatever  he  might  be  liable  to  pay  on  the  note;  but  the 
implied  promise,  which  was  the  foundation  of  the  first  suit, 
was  to  pay  the  amount  which  he  had  then  paid.  It  is  like  the 
case  of  principal  and  surety,  where  the  request  to  pay  is  im- 
plied from  the  legal  liability  of  the  latter,  incurred  for  the 
benefit  of  the  former.    The  moment  the  surety  has  been  com- 

• 

pelled  to  pay  anything  on  account  of  the  suretyship,  he  may 
bring  an  action  for  money  paid,  and  the  law  raises  a  promise 
to  repay  the  amount;  but  it  does  not  raise  a  promise  to  pay 
any  further  amount  until  he  has  been  compelled  to  pay  more, 
as  it  can  not  then  be  known  that  the  principal  will  not  himself 
prevent  the  necessity  of  further  payment.  Whether  in  such  a 
case  the  court  would  permit  several  actions  to  be  brought, 
where  all  the  payments  had  been  made  previous  to  the  com- 
mencement of  the  first  suit,  is  not  necessary  to  be  determined 
in  this  cause.  The  defendant  always  has  it  in  his  power  to 
prevent  any  suit  by  paying  what  is  due,  if  he  is  solvent;  and  if 
he  is  irresponsible,  there  is  veiy  little  danger  that  those  who 
have  been  obliged  to  pay  money  on  his  account  will  risk  the 
chances  of  further  loss  by  bringing  several  suits,  where  one  is 
sufiScient  to  obtain  the  demand. 

The  only  remaining  question  is  the  one  which  was  involved 
in  the  decision  of  the  first  suit.  At  the  time  of  that  decision, 
this  was  certainly  a  new  question;  and  Justice  Piatt,  who  differed 
from  the  rest  of  the  court,  hesitated  on  account  of  there  being 
no  precedent  for  such  a  recovery;  but  since  that  time  the  same 
question  has  arisen  in  the  court  of  king's  bench  in  England, 
and  has  been  decided  in  the  same  way.  In  Povmal  v.  Ferrand^ 
6  Bam.  &  Cress.  439,  the  holder  of  a  bill  sued  the  acceptor 
and  indorser,  in  separate  suits,  and  obtained  judgments  against 
all.  Pownal,  the  indorser,  paid  forty  pounds  towards  the  bill, 
and  the  residue  was  collected  on  an  execution  in  the  suit  against 
the  acceptor;  and  the  court  held  that  the  indorser  might  re- 
cover back  the  forty  pounds,  in  an  action  for  money  paid  for 
the  use  of  the  acceptor.    In  the  recent  case  of  OoU  v.  Cuahin^g 
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8  Pick.  48,  the  sapreme  court  of  Massachasetts  permitted  the 
first  indorsee  of  a  note  to  recover  against  the  maker,  who  had 
signed  it  merely  for  the  accommodation  of  the  payee,  although 
the  defendant  was  in  jail,  on  execution  at  the  suit  of  a  subse- 
quent holder,  at  the  time  of  the  suit  by  the  indorsee;  the  latter 
having  actually  paid  the  amount  to  the  holder.  If  the  plaintiff 
had  been  the  legal  owner  of  the  whole  of  the  note  at  the  time 
this  suit  was  commenced,  so  as  to  have  been  in  a  situation 
to  strike  out  the  subsequent  indorsements,  and  recover  against 
the  prior  indorser  in  the  usual  manner,  by  a  special  count  on 
the  note  itself,  I  think  this  suit  for  money  paid  for  the  use  of 
the  defendant,  and  at  his  request,  could  not  have  been  sus- 
tained. These  actions  on  the  money  counts  are  resorted  to 
as  substitutes  for  bills  in  chancery,  and  ought  to  be  encouraged 
whenever  the  law  affords  no  other  remedy,  and  where  a  court  of 
equity  would  compel  the  defendant  to  repay  to  the  plaintiff  a  sum 
of  money  which  the  latter  had  been  compelled  to  pay  for  his 
benefit.  The  recovery  in  this  case  has  been  sustained  by  the 
supreme  court  on  that  principle,  and  I  think  their  judgment 
Bhould  be  affirmed. 

It  being  the  unanimous  opinion  of  this  court  that  the  judg- 
ment of  the  supreme  court  ought  to  be  affirmed,  it  was  afiSrmed 
accordingly. 

Rbs  Judicata. — Aa  to  the  efiect  of  a  former  adjudication  upon  the  same 
point  in  a  former  action  between  the  same  parties,  with  reference  to  the  same 
■abject-matter,  whether  it  be  pleaded  as  an  estoppel  or  given  in  evidence  un- 
der the  general  issue,  see  Betta  v.  Starr,  13  Am.  Dec.  94,  and  note;  Cist  v. 
Zeigler,  16  Id.  573;  Gardner  v.  Buekbee,  15  Id.  256;  BuH  v.  8ternburg\  Id. 
4flS,  and  note;  Cook  v.  Vtmont^  17  Id.  157.  That  such  former  adjudication 
is  oondnsiTe  upon  the  parties,  is  held  on  the  authority  of  WriglU  v.  ButUr, 
snumg  other  cases,  in  Etiieridge  v.  Osbom,  12  Wend.  403;  Wilbur  v.  Brown, 
3  Denio,  361.  And  where  the  party  has  no  opportunity  to  plead  it  as  an 
estoppel,  it  may  be  given  in  evidence  and  is  binding  upon  the  party,  the 
court,  snd  the  jury:  Dwoa  v.  McMiehael,  6  Paige,  145;  Kingsland  v.  Spald- 
Mf7,  3  Barb.  Ch.  343;  Wood  v.  Jacksan,  18  Wend.  118,  per  Senator  Mason; 
MiUer  V.  Manice,  6  HiU,  125;  Embury  v.  Conner,  3  K.  Y.  523,  all  citing  the 
principal  case.  But  it  is  held  in  Hendricka  v.  Decker,  35  Barb.  302,  referring 
to  this  point  in  the  decision  in  WriglU  v.  Butler,  that  since  the  adoption  of 
the  code  a  former  recovery  can  not  be  given  in  evidence  under  a  general  de- 
nial of  the  allegations  of  the  complaint,  but  must  be  pleaded.  In  HaUey  v. 
Heed,  9  Paige,  452,  the  principal  case  is  cited  to  the  point  that  a  recovery 
for  the  amount  of  a  partial  payment  is  no  bar  to  a  new  suit  for  moneys  which 
the  plaintiff  is  afterwards  compelled  to  pay  on  the  same  account.  But  this 
principle  was  held  in  Bancroft  v.  Winapear,  44  Barb.  217,  not  to  apply  wheiv 
the  demand  waa  entire,  so  as  to  permit  a  party  to  recover  part  of  the  demand 
in  one  action,  and  then  to  bring  a  new  suit  for  the  residue. 
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The  principal  case  is  alio  refeired  to  as  authority  on  ihe  foUowing  pointa: 
That  the  aotkm  for  money  had  and  received  is  of  an  equitable  natore,  and 
will  lie  wherever  one  party  has  received  money  belonging  to  another,  which, 
according  to  natural  equity  and  justice,  he  ought  to  pay  over:  JtaMone  t. 
Stocking^  2  Barb.  145;  so  that  the  defendant,  in  such  a  case,  may  ahow 
on  the  other  hand  that  the  plaintiff  is  not  entitled  ex  €bjuo  H  bono  to  the 
whole  or  a  part  of  his  demand:  Kingston  Bank  v.  EUinge^  40  N.  T.  404,  per 
Daniels,  J.,  dissenting;  that  this  form  of  action  will  lie  against  an  indorser 
where  the  indorsee  has  paid  part  of  the  note,  but  not  the  whole  of  it,  so  that^ 
not  being  the  owner  of  the  note,  he  can  not  sue  on  it:  Powers  v.  Ingraham, 
8  Barb.  642;  that  where  a  note  is  outlawed  as  to  the  maker,  a  payment  by 
the  payee  to  a  subsequent  party  can  not,  with  any  propriety,  be  said  to  be  a 
payment  to  the  use  of  the  maker,  he  not  being  liable:  Woodruf  v.  Moore,  8 
Barb.  172;  that  where  an  action  is  brought  for  money  paid  by  a  party  to  a 
note,  to  the  use  of  prior  indorsers,  the  statute  will  b^gin  to  run  from  the 
time  of  the  payment,  and  not  from  the  time  the  note  fell  due:  Barker  ▼.  Ca»' 
mdy,  16  Barb.  179. 


Peabl  v.  Wells. 

[6  WnmsLL,  391.] 

Breach  of  Aobexhxnt  not  to  Sue— BsiiXDT.^On  breach  of  an  agreement 
by  the  holder  of  an  overdue  note,  based  on  a  valid  consideration,  not  to 
sue  for  a  limited  time,  the  defendant's  remedy  is  to  set  up  the  agreement 
as  a  defense  to  the  action. 

Independent  Action  vob  a  Violation  op  tus  Aorbevent  in  such  a  case 
will  not  lie. 

Ebbob  from  the  supreme  court.    The  case  is  stated  in  the 
opinion. 

D.  Bussellf  for  the  plaintiff  in  error. 

S.  Stevens^  for  the  defendant  in  error. 

WALWofiTHy  Chancellor.  The  def endant.  Wells,  for  a  good  and 
valuable  consideration,  agreed  with  the  plaintiff.  Pearl,  to  wait 
upon  him  for  the  payment  of  a  note  then  due,  for  the  period  of 
five  months  from  the  date  of  the  agreement.  A  few  days  after, 
he  brought  a  suit  on  the  note,  and  this  agreement  was  set  up 
by  way  of  defense;  it  was  overruled  by  the  court,  and  the 
amount  of  the  note  was  recovered  against  Pearl.  The  latter 
then  brought  this  suit  for  a  breach  of  the  agreement,  and  re- 
covered in  the  court  of  common  pleas  of  Washington  county. 
On  a  writ  of  error  to  the  supreme  court,  the  judgment  was  re- 
versed on  the  ground  that  the  agreemeut  did  not  form  a  sub- 
stantive ground  of  action,  and  was  available  only  as  a  defen»e 
to  a  suit  on  the  note  until  the  expiration  of  the  time  fixed  by 
the  agreement.     The  correctness  of  this  latter  decision  is  the 
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only  question  which  arises  on  this  writ  of  error.  The  counsel 
for  the  plaintiff  in  error  has  argued  this  cause  upon  the  sup- 
position that  the  agreement  on  which  his  suit  was  brought  was 
a  promise  on  the  part  of  the  defendant  not  to  sue  the  plaintiff 
on  the  thirly-dollar  note,  for  the  term  of  five  months.  If  he 
was  correct  in  this  construction  of  the  contract,  it  probably 
could  not  have  been  pleaded  in  bar  to  the  suit  on  the  note,  as 
a  personal  action  once  suspended  by  the  voluntary  act  of  the 
party  is  forever  gone.  It  would,  in  that  case,  operate  as  a  re- 
lease of  the  debt,  contrary, to  the  intention  of  the  parties.  For 
this  reason  a  covenant  never  to  sue  the  sole  party  liable  to  an 
action  operates  as  a  release  to  avoid  circuity  of  action,  but  a 
covenant  not  to  sue  within  a  limited  period  can  not  be  pleaded 
in  bar  of  the  action,  but  the  defendant  must  seek  his  remedy 
by  an  action  on  his  covenant:  Cuyler  v.  Ouyler,  2  Johns.  186; 
Earrison  v.  WUoox  and  Close,  Id.  143.  Thus  in  the  case  of  Dowse 
V.  Jefferies,  1  And.  807,  where,  to  an  action  on  an  obligation  the 
defendant  pleaded  that  by  an  agreement  under  seal  since  the 
making  of  tbe  obligation,  the  plaintiff  covenanted  not  to  sue  or 
molest  the  defendant  on  the  obligation  before  the  feast  of  St. 
John  the  Baptist,  in  1590,  the  court  held  this  was  no  bar  to  the 
action,  but  that  the  defendant  might  recover  damages  on  the 
covenant,  if  he  was  sued  before  that  time.  The  same  point  was 
recently  decided  by  the  supreme  court  of  Massachusetts  in  tbe 
case  of  Perkins  v.  Oilman,  8  Pick.  229.  But  if  the  obligee  cov- 
enants not  to  sue  for  a  limited  period,  and  that  if  a  suit  is 
brought  within  that  time  the  obligation  shall  be  void,  such  cov- 
enant may  be  pleaded  as  a  bar  to  the  suit,  if  brought  before  the 
ecpiration  of  the  time  limited:  8  D'Anver's  Abr.  426;  J.  Bridg. 
Kep.  117. 

The  agreement  as  proved  in  this  case,  however,  was  an  agree- 
ment to  extend  the  time  of  payment  of  the  note  for  a  period  of 
five  months;  being  founded  on  a  good  consideration,  it  was 
landing  and  operative,  and  suspended  the  right  of  action  on 
the  original  contract  until  default  should  be  made  in  the  pay- 
ment thereof  at  the  expiration  of  the  five  months;  and  even  if 
it  had  been  a  bond  with  a  penalty  it  would  have  operated  as  a 
defeasance  thereof,  and  might  have  been  pleaded  in  bar  of  an 
action  brought  within  that  time:  3  Johns.  528;  1  Johns.  Cas.  22; 
Cro.  Eliz.  623;  J.  Bridg.  Bep.  117.  As  this  was  tbe  legal  effect 
of  tho  promise,  it  was  the  duty  of  the  maker  of  the  note  to  set 
it  up  by  way  of  defense  to  that  action.  If  he  established  tbe 
fact  of  the  extension  of  tbe  time  of  payment,  and  the  court 
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^  improperly  rejected  that  defense,  his  only  remedy  was  by  a  writ 
of  error  in  the  original  cause  to  reverse  that  decision.  As  the 
party  was  entitled  to  the  full  benefit  of  the  agreement,  by  way 
of  defense  to  the  action  on  the  note,  he  can  not  make  it  a 
substantive  ground  of  reooTeiy  in  this  suit:  9  Johns.  244;  12 
Id.  374.  It  is  not  necessary,  therefore,  to  inquire  whether  the 
decision  in  the  first  suit  was  conclusive  evidence  that  no  such 
agreement,  as  was  attempted  to  be  established  in  this  suit,  was 
in  fact  made. 

In  my  opinion,  the  judgment  of  the  supreme  court  was  oor» 
rect,  and  should  be  a£Srmed. 

All  the  members  of  the  court,  except  Senators  Allen  and 
Bexford,  being  of  opinion  that  the  judgment  of  the  supreme 
court  ought  to  be  affirmed,  it  was  accordingly,  by  a  vote  of  four- 
teen to  two,  affirmed. 

AoBssMSNT  TO  FoBBBiB  TO  Sus  OB  EzTSHDUro  ToOi— On  tliis  poinl 
the  principil  oase  ii  dted  in  Humi  v.  Bloamer,  5  Dur,  206;  Waimm  v. 
Ramdall,  20  Wend.  20a 
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HKMPmTiTi  V.  Hemphill. 

[3  DxTSBSUX't  Law,  391.] 

WnL  ov  A  BuvD  OB  Illttebatb  Pebson  is  not  invalid  beoatue  it  WM  not 
nad  to  him  in  the  presence  of  the  subscribing  witnesses,  bnt  the  fact 
that  it  was  not  so  read  may  be  considered  by  the  jury  in  determining 
the  testator's  capacity  to  make  a  will,  or  whether  fraud  or  undue  influ- 
ence was  need  to  procure  the  execution  of  the  instrument  offered  for 
piobateu 

DvB  SzBConov  of  a  Will  bsino  Proved,  the  law  presumes  the  testator 
to  have  been  acquainted  with  its  contents,  and  the  onus  of  showing  the 
oontraiy  rests  upon  the  party  alleging  it. 

Imboe  of  deuisavU  vel  non  as  to  the  will  of  Thomas  Hemphill, 
Baoior.  The  will  was  in  the  handwriting  of  one  Logan,  who 
ngned  the  same  as  a  subscrihing  witness.  At  the  time  of  its 
execation,  the  testator  was  old,  infirm,  and  partly  blind.  At 
the  trial,  Logan  being  dead,  the  other  subscribing  witness 
testified  that  he  was  at  Hemphiirs  house  when  he  produced  a 
paper  already  signed  and  attested  by  Logan,  and  requested 
bim  to  sign  the  same  as  a  witness,  and  acknowledged  to  him 
that  he  had  signed  the  same.  The  paper  was  not  read  to 
Hemphill  in  the  witness'  presence.  It  was  objected  that  the 
^  was  not  properly  proved,  because  the  mental  weakness  of 
the  supposed  testator,  and  his  loss  of  sight,  had  disabled  him 
from  knowing  whether  the  writing  was  his  will  or  not,  and 
having  to  depend  upon  the  witness  for  that  knowledge,  the 
latter  should  be  able  to  swear  that  the  paper  was  read  to  the 
testator,  and  also  that  it  was  truly  and  fairly  read.  The  court 
instmcted  the  jury,  however,  that  it  was  not  necessary  to  proye 
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that  the  will  was  read  to  the  testator  in  the  presence  of  tha 
subscribing  witnesses;  that  if  the  testator  had  acknowledged 
the  paper  to  be  his  will,  and  was  in  his  senses,  and  the  same  was 
subscribed  by  the  witnesses  in  his  presence,  and  at  his  request, 
in  law  it  was  properly  executed.  Verdict  in  the  affirmatiTe. 
The  caveators  appealed. 

Winsion^  for  the  appellants. 

Gaston^  contra,  cited  Longchamp  v.  Fish^  2  New  B.  416. 

BuvFiM,  J.  The  case  of  Longchamp  t.  Fisk,  2  New  B.  415,  ia 
an  authority  directly  in  point  against  the  objection  in  this  ease* 
It  is  not  necessary  that  the  will  should  be  read  oyer  in  the 
presence  of  the  subscribing  witnesses.  The  statute  requires 
the  attestation  of  two  witnesses  to  the  execution  of  the  will,  and 
so  far,  they  are  indispensably  requisite.  But  every  other  fact 
may  be  proved  by  other  witnesses,  as  well  as  by  them.  Even 
their  own  attestation,  if  denied  by  themselves,  may  be  shown 
by  the  testimony  of  others.  So,  if  reading  be  necessary,  may 
that  be  shown  also. 

Another  question  has  been  made  at  the  bar  here,  on  which 
perhaps  more  can  be  said.  It  is,  whether  the  reading  of  the 
will  must  not  be  proyed  in  some  way,  supposing  the  testator  to 
be  blind,  or  that  his  sight  was  so  decayed  that  he  could  not 
himself  read  it.  I  do  not  know  that  we  are  at  liberty  to  enter 
into  that;  both  because  there  is  a  legal  presumption,  that  the 
will  was  read  to  him;  and  because  the  point  was  not  made  be- 
low. It  is  clear  that  if  both  subscribing  witnesses  were  dead» 
the  will  would  be  well  proved  by  proof  of  the  handwriting  of 
them  and  the  testator.  For  after  that  event,  the  law  takes 
everything  to  have  been  duly  done.  Now,  although  one  be 
living,  and  says  that  it  was  not  read  in  his  presence,  yet  if  it 
appear  that  the  one  who  is  dead  wrote  the  will;  was  alone  with 
the  testator  just  before  the  paper  was  signed;  that  the  testator 
was  in  his  right  mind,  and  that  the  draughtsman  likewise  wit- 
nessed it,  the  legal  presumption  from  these  facts  is,  that  it  was 
read  to  the  testator,  before  he  signed  it.  Since  Logan  might 
have  read  it,  since  it  was  his  duty  to  do  it,  since,  in  all  human 
probability,  no  testator  in  his  senses  would  fail  to  require  it  to 
be  read,  the  inference  from  the  experience  of  human  conduct, 
is  almost  irresistible,  that  he  did  read  it.  As  to  a  true  reading, 
there  can  be  no  doubt.  Fraud  if-  never  imputed  without  a 
motive,  and  evidence  to  show  it.  In  this  light  the  subject 
tieems  to  have  been  yiewed  by  the  counsel  and  the  court  below. 
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For,  feeling  that  there  was,  in  these  legal  and  reasonable  pre* 
fiumptions,  abundant  eyidence  that  Logan  had  read  the  will, 
the  caveaiOTH  contended  that  the  will  was  not  duly  executed 
under  the  statute,  because  it  had  not  been  read  in  the  presence 
of  both  subscribing  witnesses.  This  was  the  point  of  the  ob- 
jection, and  it  is  in  reference  to  it  that  the  opinion  of  the  court 
was  given,  and  must  be  understood. 

If,  therefore,  the  judge  laid  down  a  proposition  which,  as  an 
abstract  proposition,  may  not  be  critically  correct,  but  is  correct 
in  the  particular  case,  and  with  reference  to  the  instruction 
prayed  for,  it  would  seem  unfair  to  him  and  to  the  successful 
party  before  the  juiy,  to  set  aside  the  verdict.  It  is  yeiy  differ- 
ent from  an  objection  arising  on  the  record  itself — ^that  is  to 
say,  the  pleadings.  They  speak  the  same  language  everywhere, 
and  contain  all  the  allegations  of  the  parties,  and  must  be  sufiB- 
cient  to  sustain  the  judgment  in  every  court.  But  of  the  viva 
voce  proceedings  at  the  trial,  another  court  can  know  only  so 
much  as  is  put  down  in  the  party's  exception,  or  the  case  stated; 
and  everything  found  by  the  jury,  or  ruled  by  the  court,  ought 
to  be  held  for  right,  unless  it  be  complained  of  at  the  trial.  If 
it  be  excepted  to,  it  then  distinctly  appears;  if  it  be  not,  it 
must  be  presumed  that  the  party  acquiesced  under  the  convic- 
tion that  if  he  made  objection,  other  parts  of  the  charge  or  of 
the  evidence  would  be  given,  which  would  remove  his  objection: 
Rowe  V.  Power ^  2  Bos.  &  Pul.  N.  B.  86.  Here  it  is  no  part  of 
the  exception,  that  the  judge  instructed  the  jury  that  the  will 
need  not  be  read  to  the  testator.  On  the  contrary,  the  instruc- 
tion prayed  for  seems  to  admit,  and  the  court,  on  that  admission, 
to  assume,  that  it  had  been  read  by  Logan;  for  the  caveators 
contended  that  the  reading  in  the  presence  of  one  witness  was 
an  insufficient  execution.  But  if  we  are  at  liberty  to  scan  the 
charge  of  the  judge  in  all  its  parts,  though  there  might  be 
aome  doubts,  yet  I  believe  it  is  correct,  as  a  general  proposi- 
tion, that  the  execution  of  every  written  instrument,  by  every 
man  having  competent  intellectual  capacity,  is  evidence  in  law 
that  he  knew  its  contents,  and  binds  him.  It  is  true,  that 
Swinburne  (vol.  1,  x).  166)  does  say  that  "a  blind  man  may 
make  his  testament  in  writing,  provided  the  same  be  read  be- 
fore witnesses,  and  in  their  presence  acknowledged  by  the 
testator  for  his  will.  But  if  a  writing  were  delivered  to  the 
testator,  and  he.  not  hearing  the  same  read,  acknowledged  the 
same  for  his  will,  this  would  not  be  sufficient;  for  it  may  be, 
that  if  he  should  hear  the  same  read,  he  would  not  acknowledge 
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the  same  for  his  will/'  But  this,  I  apprehend,  is  only  a  rule 
of  the  civil  law,  and  adopted  by  Swinburne,  as  that  of  tbo 
ecclesiastical  courts.  It  is  certainly  prudent  and  right  to  read 
the  will,  and  to  read  it  in  the  presence  of  witnesses,  because  it 
rebuts  the  imputation  of  fraud,  of  undue  influence,  and  in- 
capacity. But  the  question  is,  whether  it  be  indispensable,  and 
whether  the  oniLS  is  on  him  who  offers  the  will.  I  think  there 
is  no  such  rule  in  the  common  law  of  England.  It  is  a  mere 
question  of  fraud;  and  the  want  of  proof  of  the  reading  does 
not  destroy  the  will  in  the  law.  It  is  clear,  that  if  a  deed  or 
other  written  contract  be  read  falsely  to  a  blind  man,  or  to  an 
illiterate  man,  even  by  a  stranger,  it  avoids  it.  If  it  be  not 
read,  but  one  undertake  to  state  its  contents,  and  do  it  falsely, 
that  likewise  avoids  it. 

''But,"  says  Lord  Coke,  "if  the  party  who  should  deliver 
the  deed,  doth  not  require  it  to  be  read,  he  shall  be  bound  by 
it,  though  he  be  blind  or  illiterate:"  Thoroughgood's  case,  2 
Bep.  9;  ShuUer^a  case,  12  Id.  90.  The  presumption  is,  indeed, 
that  every  instrument  is  read  by  or  to  the  maker,  before  ita 
execution;  because  men  seldom  bind  themselves  by  a  contract, 
without  taking  the  precaution,  through  some  friend  able  to 
read,  and  in  whom  the  party  has  confidence,  to  have  its  con- 
tents communicated  to  him.  Hence,  in  good  sense,  the  fact 
of  execution  implies  a  knowledge  of  what  the  party  is  doing. 
If  it  be  said,  with  Swinburne,  that  if  it  were  read,  he  might  not 
like  it,  and  refuse  to  acknowledge  it^  the  answer  is,  that  we  Lave 
no  more  assurance  that  it  would  be  truly  read,  than  that  it 
was  truly  written.  And  Lord  Coke  goes  so  far  as  to  say,  iu 
the  passage  just  quoted,  that  the  deed  is  good,  not  only  where 
it  is  presumed  that  it  was  read,  from  the  contrary  not  appear- 
ing, but  that  it  is  good  where  the  contraiy  doth  actually  ap- 
pear. That  it  is  a  strong  badge  of  fraud;  an  evidence  of  an  over^ 
bearing  influence  over  the  maker  of  the  deed  in  some  quarter, 
or  of  the  great  imbecility  of  his  mind,  when  he  executes  a  writ- 
ing of  consequence,  without  asking  for  and  having  it  read,  is  very 
certain.  And  deeds  have,  under  such  circumstances,  been 
set  aside:  Bennet  v.  Vade,  2  Atk.  826.  But  at  last  it  is  a  quea* 
tion  of  fraud;  and  here  the  whole  matter  of  the  testator's 
capacity,  and  of  imposition  on  him,  was  left  to  the  jury.  I  can 
see  no  ground  for  distinction  between  wills  and  instruments 
inter  vivos^  in  this  particular.  That  illiterate  and  blind  men 
are  liable  to  be  imposed  on,  and  that  they  are  sometimes  im- 
posed on,  can  not  be  denied.    But  not  more  so  in  making  wills 
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than  other  writiDgs.  At  all  events,  they  are  allowed  to  make 
contracts  and  wills  without  the  law  laying  down  any  inflexible 
rale  that  the  validity  of  their  acts  depends  upon  its  being 
proved  that  they  were  read  to  them.  The  want  of  such  proof 
is  left,  with  other  circumstances,  to  be  weighed  by  the  juiy, 
when  fraud  is  imputed.  We  know,  in  eyeiy  day's  experience, 
that  conveyances  and  bonds  of  men  who  can  not  read  or  write, 
are  enforced  upon  the  bare  proof  of  execution.  So,  I  think, 
it  IS  with  a  will,  unless  there  be  some  ground  laid  by  other  evi- 
dence, to  suspect  imposition. 
Ter  CxjsiAM.    Judgment  affirmed. 


See,  aa  to  what  evidence  is  required  to  prove  the  doe  exeoatiozi  of  a  will, 
the  notes  to  ZAndsay  v.  MeCormaeh,  12  Am.  Deo.  390^  and  Danv.  Broum,  15  Id. 
40Q»  where  the  aathorities  in  this  seriee  are  collected.  It  is  the  province  of 
the  juy  to  determine,  where  influence  has  been  used  upon  the  testator  to 
induce  him  to  ezeoute  a  will,  whether  the  same  was  by  fair  and  reasonable 
or  by  nn&ir  and  fraudulent  ones:  Eelbeek  v.  Oranberry,  2  Id.  624. 


Ik  the  Matteb  of  Samuel  Kino. 

[21  DXTSBBUX'S  Iu.w,  841.] 

IiVT  ON  Fbofsbit  uin>KB  ExECunoN  is  not  a  satisfaction  of  the  judgment 
in  fad,  but  only  oonstructively  so,  to  prevent  wrong,  and  if,  after  such 
levy,  the  defendant  obtains  possession  of  the  property  levied  upon,  such 
levy  does  not  amount  to  a  payment,  constructive  or  otherwise. 

PEimoH  for  a  writ  of  supersedeas.  The  petitioners  were 
Bureties  for  one  Cooke,  on  an  appeal  bond.  The  judgment 
from  which  the  appeal  was  taken  having  been  affinned,  execu- 
tion was  issued  thereon,  and  a  levy  made  on  certain  slaves,  be- 
longing to  Cooke,  sufficient  in  value  to  satisfy  the  judgment. 
The  sheriff  took  a  bond  for  the  delivery  of  the  slaves  on  the  day 
of  the  sale,  and  Cooke  having  forfeited  the  same  by  failing  to 
deliver  the  slaves  on  the  day  fixed,  the  plaintiff  in  execution 
pioceeded  against  the  petitioner's  property. 

Nash  and  Hogg,  for  the  petitioners. 

Devereux,  for  the  plaintiff  in  execution. 

BumH,  J.  The  idea  upon  which  this  petition  goes,  is,  that 
the  seizure  of  property  under  a^.  fa.  is  a  discharge  of  the  debt. 
It  ia  oonstructively  so  in  certain  cases;  that  is,  where  the  sheriff 
really  takes  sufficient  to  pay  the  debt,  and  will  not  dispose  of 
it;  and  to  debt  on  the  judgment  it  may  be  pleaded.    For  it 
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would  be  wFODg  to  enforce  the  judgment  by  a  second  Buit,  and 
also  keep  the  property  on  the  first  execution.  But  if  the  de- 
fendant was  never  depriyed  of  his  property  by  the  sheriff,  or  if  he 
was^  and  has  got  it  back  again,  either  with  or  without  the  con- 
sent of  the  sheriff,  it  would  be  monstrous  to  say  that  in  such  a 
case  the  defendant  had  paid  his  debt  The  levy  on  property 
is  not  actual  payment,  which  the  law  always  aims  at.  It  is  only 
constructively  so,  to  prevent  wrong.  It  is  deemed  a  payment 
in  those  cases  where,  if  it  were  not,  the  defendant  woxdd  be 
twice  deprived  of  his  property  on  the  same  judgment.  In  all 
other  instances,  it  is  no  payment.  Without  citing  other  author- 
ities, these  positions  will  su£Sciently  appear  by  the  cases  of 
Clerk  V.  WUhers,  1  Salk.  322,  and  Taylor  v.  Baker,  2  Mod.  214. 
It  will  be  seen  from  this,  that  it  must  follow  that  the  petitioners 
can  have  no  relief;  for  the  plaintiff  has  received  his  money  from 
no  quarter.  All  the  defendants  are  but  one  to  this  purpose. 
Payment  by  one  is  payment  by  all;  but  there  must  be  payment 
by  some  one.  Here  there  is  none. 
Per  CuBZAH.    Let  the  petition  be  dismissed. 


Washinqton  v.  Sandebs. 

[3  DBTXBBOX't  Law,  843.] 

CouBXB  NXVBB  AxTUBE  TO  Advisb  thbib  Ovvigsbs  npoD  any  ntstfeen  peiw 
taining  to  their  official  duty. 

Shebiff  having  Applied  to  onx  Ezecttion  the  money  which  of  ri^t  be- 
lon^^  to  another,  the  court  has  no  jurisdiction  to  compel  the  creditor 
receiving  the  money  to  pay  the  same  to  the  other  execution  creditor,  but 
the  latter  must  pursue  his  remedy  against  the  sheriff. 

Atiaohkbnt  Pboobedino  is  ak  Obiginal  Pbociss,  and  if  no  return  day  is 
fixed,  nor  any  place  or  court  where  the  same  is  to  be  returned  namcid, 
the  same  is  void. 

tSBEsm  IS  THE  Proper  Officer  to  execute  all  writs  returnable  to  court,  * 
unless  another  is  appointed,  by  special  order,  for  that  purpose. 

Attaghhsnt  Proceedings  to  be  Valid  must  be  supported  by  a  legal  neiEara 
of  the  property  levied  on,  and  a  due  advertisement  thereof.  A  constable 
has  no  authority  to  make  such  seizure  unless  specially  authorised,  and  m 
seizure  made  by  him  without  being  so  authorized,  renders  the  whole  pro- 
ceedings a  nullity. 

BuLEs  obtained  on  the  defendant,  to  compel  him  to  pay  to 
the  plaintiffs  certain  moneys  received  by  him  from  the  sheriflP 
of  Johnston,  as  agent  of  the  state  bank,  on  a  writ  of  vend,  ejcp, 
sued  out  bj'  the  state  bank  against  Yeargain.  On  November  3, 
1828,  the  state  bank  sued  out  an  attachment  against  Yeaigain, 
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diieeted  to  the  sheriff,  and  returnable  to  the  county  court,  and 
the  same  was  regularly  levied  and  the  action  prosecuted  to 
judgment  at  the  February  term,  upon  which  an  execution  is- 
sued and  the  property  attached  sold.  The  plaintiffs,  on  the 
twenty-eighth  of  October,  1828,  also  issued  two  attachments 
against  Yeargain,  one  directed  to  the  sheriff  or  any  constable 
of  Johnston  countj',  and  returnable  before  a  justice  of  the 
peace  or  the  county  court,  without  saying  at  the  next  term;  the 
other  directed  to  the  sheriff  or  any  lawful  officer,  and  retuma- 
hle  to  the  next  coanty  court.  Both  writs  were  placed  in  a  con- 
Btable'ts  hand  on  the  day  they  were  issued,  and  a  levy  made  the 
Bame  day  on  the  property  levied  on  at  the  instance  of  the  state 
bonk.  Both  writs  were  returned  to  the  county  court,  and  final 
jadgmeots  being  had  at  the  May  term,  writs  of  vend.  exp.  were 
issued  to  the  sheriff  directing  him  to  sell  the  property  levied 
upon  by  virtue  of  the  said  attachments.  The  sheriff  returned 
on  the  plaintifb'  executions  that  he  had  leried  upon  the  prop- 
oty  at  the  instance  of  the  bank,  and  that  he  had  sold  it  under 
that  execution,  and  paid  the  proceeds  into  court  at  the  May 
term.  The  county  conrt  discharged  the  rules,  and  the  plaint- 
iffs appealed  to  the  superior  court,  where  the  judgment  was  re- 
Tetsed,  and  the  money  ordered  paid  ratably  to  the  plaintifis; 
and  from  that  judgment  defendant  appealed  to  this  court. 

Seawell  and  Badger,  for  plaintiffs. 

Gwdan,  contra. 

Bdffik,  J.  [after  stating  the  case  as  above,  proceeded:]  If 
the  sheriff  ought  to  distribute  money  between  two  plaintiffs, 
or  ought  to  apply  it  to  one  writ,  and  misapplies  it,  the  per- 
son injured  has  his  redress  by  action.  The  court  is  under 
no  obligation  to  superintend,  by  this  summary  method,  his 
admimstration.  They  never  refuse  to  advise  an  officer  who  is 
in  difBculty,  and  asks  their  adrice  upon  facts  stated  by  him- 
self. And  where  the  right  of  a  party  is  clear,  as  against  an 
oSeer,  the  court  will  proceed  by  rule  and  attachment  against 
its  officer,  so  as  to  prevent  the  defeat  or  delay  of  justice.  But 
where  a  sheriff  does  not  apply  to  the  court,  but  of  his  own  head 
does  actually  apply  to  one  execution  the  money  which  of  right 
helonged  to  another,  the  court  will  not  disturb  the  creditor  who 
leceiveB  the  money,  by  laying  him  under  a  rule.  The  court 
can  assume  no  such  jurisdiction;  for  there  is  no  distinction  be- 
tween such  a  controversy,  and  any  other  that  might  arise  in  pais. 
The  only  remedy  is  against  the  sheriff,  and  not  against  the 
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party:  Sanford  t.  Boosa,  12  Johns.  162;  Tarborough  y. State  Bttnk, 
2  Dey.  Law,  23.  We  can  not  take  the  money  back  after  tho 
sheriff  has  paid  it  to  the  party.  And  an  application  of  it  to  a 
particular  execution,  and  payment  of  it  into  court  on  that  exe* 
cution,  is  payment  to  the  party,  because  it  satisfies  and  dis* 
charges  his  judgment.  Here,  such  are  the  facts;  for  although 
the  sheriff  does  not  say  that  he  pays  the  money  on  the  execution 
of  the  bank,  yet  he  returns  it  with  that  execution,  and  he  had 
no  other  in  his  hands  at  the  time.  That  money,  therefore,  is 
beyoud  the  control  of  the  court,  even  if  the  plaintiffs  had  just 
cause  of  complaint  against  the  sheriff. 

But  they  have  not.  The  sheriff  acted  in  entire  aocordanoe 
with  his  duty.  The  plaintiffs  are  not  entitled  to  anything;  for 
their  proceedings  are  entirely  irregular  and  void.  Washington 
and  Thomson's  attachment  was  returnable  before  a  justice  of 
the  peace,  or  the  county  court,  without  a  return  day  mentioned 
in  it.  It  is  original  process,  without  any  certain  day,  place,  or 
court,  to  which  it  is  to  be  returned.  In  Far^ona  v.  Ltoydj  8 
Wils.  341,  it  was  held  that  a  writ  of  capias  ad  respondendum,  tested 
in  Trinity  term,  and  returnable  in  Hilary  term,  omitting  the  in- 
tervening Michaelmas  term,  was  void;  and  the  court  set  it  aside 
for  irregularity,  and  the  defendant,  who  had  been  arrested 
under  it,  maintained  trespass  vi  et  armis  for  the  imprisonment, 
against  the  plaintiff  in  it.  Surely  this  attachment  is  much 
more  vicious.  It  is  to  be  recollected  that  none  of  the  defects 
of  the  process  are  cured  by  the  defendant's  appearance.  It  is 
an  absolute  nullity,  and  afforded  no  justification  to  any  body 
concerned  in  it. 

But  there  is  another  objection  applicable  to  this  attachment, 
in  common  with  the  other,  which  also  vitiates  it.  They  were 
directed  to  a  constable,  and  executed  by  him.  The  sheriff  is 
the  proper  officer  to  execute  all  writs  returnable  to  court,  unless 
another  be  appointed  by  special  order.  He  is  the  person  in- 
trusted by  the  law  with  authority  to  arrest  persons,  let  to  bail, 
seize  property,  and  replevy  it.  To  him  the  writ  of  vend.  exp. 
issued  to  sell  the  estates  levied  on.  How  is  he  to  get  at  them 
in  the  hands  of  another  person  ?  He  can  not  return  to  that 
writ,  that  the  property  is  not  to  be  found,  because  it  is  sup- 
posed to  be  in  his  hands.  But  when  the  first  seizure  is  made 
by  another,  he  can  not  have  it,  but  that  other.  By  the  lavrf  ul 
seizure,  the  property  in  chattels  is  vested  in  the  officer.  How 
is  it  to  be  divested  out  of  the  first,  and  vested  in  the  second  ? 
It  is  said  that  an  attachment  is  a  proceeding  in  rem^  and  that 
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the  property  is  in  the  custody  of  the  court,  and  they  may  order 
any  one  to  sell.  That  is  a  fallacy,  I  think.  The  property 
is  in  the  custody  of  the  law,  and  not  of  the  court.  It  is  yested 
in  the  ofBcer  by  the  law,  and  he,  and  not  the  court,  is  to 
bring  trover  for  it.  The  execution  upon  proceedings  such  as 
these,  must  therefore  be  inefficient,  which  proves  their  irregu- 
larity and  invalidity.  I  do  not  say  that  every  slip  in  pleading, 
or  defect  of  form,  will  ever  abate  an  attachment,  much  less 
render  the  judgment  on  it  void.  The  appearance  of  the  defend- 
ant will  cure  many  defects.  But  due  service  of  the  attachment 
is  indispensable;  for  by  that  only  is  the  defendant  brought  into 
court 

It  has  been  argued,  that  it  is  immaterial  how,  or  by  whom, 
the  process  is  executed;  for  the  advertisement  gives  the  notice 
to  the  defendant,  and  that  is  the  real  service.  To  that  I  an- 
swer: 1.  That  advertisement  is  only  required  where  the  debtor 
is  out  of  the  state;  2.  That  the  law  requires  both  a  seizure  of 
property  and  advertisement.  If  not,  why'  not  advertise  at 
once,  as  the  leading  process?  Every  man  is  expected  to  look 
alter  his  property,  and,  therefore,  if  it  be  attached,  that  he 
will  appear  to  claim  and  get  it  again.  That  is  the  principal  in« 
gredient  in  the  service  of  this  process.  If  the  defendant  be  a 
non-resident,  the  statute  superadds  notice  in  a  newspaper,  that 
be  may  have  certain  and  speedy  information,  at  whose  suit  his 
estate  is  taken,  and  where  and  when  he  may  release  it.  If 
either  the  notice  be  omitted,  or  the  seizure  be  void,  the  pro- 
ceedings are  irregular,  and  not  merely  erroneous;  and  the 
court  will  set  them  aside  at  any  stage  of  the  business,  or  at  any 
time  after  judgment.  The  defect  is  in  the  service  of  the  pro- 
cess, which  causes  the  defendant  not  to  be  in  court.  It  is  in 
the  nature  of  things  that  he  should  not  be  bound  by  proceed- 
ings to  which  he  is  not  a  party.  If  a  writ  is  served  on  John, 
by  the  name  of  James,  it  is  not  cured  by  declaring  against  the 
party  by  his  true  name,  John;  and  the  court  will  set  the  whole 
aside,  **  because  it  is  the  same  thing  as  no  service:"  Doe  v. 
Butcher,  3  T.  R.  611;  Greendade  v.  Botheroe,  2  N.  R.  132. 
A  defendant  never  pleads  that  the  writ  is  not  served;  he  is  not 
put  to  that.  If  the  party  had  appeared,  then  it  would  be  dif- 
ferent. This  answers  the  remark,  that  if  the  court  accepts  the 
return  and  acts  on  it,  the  judgment  is  good  until  reversed. 
The  court  looks  into  no  such  things,  until  they  are  brought  reg- 
ularly to  its  notice.  The  plaintiff  must  proceed  regularly  at 
his  peril  to  get  the  defendant  before  the  court;  when  there, 
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each  party  takes  care  of  himself,  and  if  the  defendant  appears 
to  the  process,  he  accepts  it,  but  not  the  court. 

But  if  it  were  otherwise,  and  the  judgment  must  stand  until 
set  aside,  it  can  not  operate  by  relation  to  the  illegal  seizure, 
so  as  to  affect  third  persons.  In  any  event,  therefore,  the 
plaintiffs  have  no  claim  on  the  sheriff.  But  I  have  a  very  strong 
opinion  that  every  step  taken  by  the  plaintiffs  was  wrong,  and 
their  judgments  absolutely  void,  because  there  was  no  cause 
against  Teargain  in  court.  The  judgment,  therefore,  of  the  su- 
perior court  must  be  reversed,  and  those  of  the  county  court 
affirmed,  with  costs  in  all  the  courts. 

Per  OuBUM.  Let  the  judgment  of  the  superior  ooort  be  re- 
versed, and  the  rules  be  discharged. 


Palmeb  v.  Glabek 

[3  DSTXBBUX'I  IaMM,9U,^ 

BzBCunoN  OF  Air  Eldsb  Datb  is  Entttled  to  PBCFSBXEros,  and  tlioM  of 
the  Mine  date  to  an  equality  in  the  divudon  of  the  prooeeds  of  tales 
made  by  the  sheriff  withoat  regard  to  the  time  of  their  delivery  to  the 
sheriff  provided  the  parties  act  bonajide,  and  the  execationa  are  delivered 
before  the  return  day  and  before  the  sale. 

Creditor  who  Keeps  his  Exboution  in  his  pocket,  for  the  purpose  of  pre- 
venting the  same  from  being  acted  on,  loses  the  priority  of  his  hen  over 
other  execution  creditors,  who  are  diligent  in  enforcing  their  judgments. 

Cbsditor  who  Directs  the  Sherift  not  to  sell  under  his  execution,  un- 
less some  other  creditor  forces  a  sale,  loses  the  priority  of  his  lien. 

Creditors  who  have  acquired  a  lien  upon  the  property  of  the  defendant  in 
execution,  are  preferred  to  the  defendant's  vendees  of  the  property  levied 
on,  because  the  defendant  could  not  sell  more  than  he  has,  and  every 
purchaser  buys  on  the  seller's  responsibility. 

Several  Fieri  Facias  having  been  issued  on  the  same  judgment,  and  having 
been  all  acted  on  in  good  faith,  without  producing  sati^uition,  the  last  of 
them  relates  to  the  teste  of  the  first,  and  binds  the  defendant's  property 
from  that  time;  but  where  the  original  or  any  intennediate  writ  never 
was  delivered  to  the  sheriff^  the  lien  only  relates  back  to  the  one  under 
which  the  sheriff  proceeded. 

SHERmr's  Rbturm  is  Conclusive  upon  a  Bulb  to  apply  the  money  in  hia 
liands  to  a  particular  writ,  and  in  making  such  application,  the  court  acta 
solely  on  the  facts  stated  in  his  return. 

Bulk  obtained  by  plaintiffs  upon  the  defendant,  as  sheriff,  to 
show  cause  why  he  should  not  apply  certain  moneys  in  his 
hands  to  the  satisfaction  of  a  judgment  obtained  by  them 
against  one  Harvey,  in  November,  1828.  The  plaintiffs  claimed 
the  moneys  upon  a  writ  of  Jieri  faciaa,  purporting  to  be  an 
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aUas  issoed  at  the  ensuing  February  term  upon  said  judgment. 
At  the  same  term  other  jadgments  were  entered  against  Harrej, 
upon  which  original  fi.  fa.  issued.  The  defendant  returned 
upon  phiintiffs'  and  the  other  executions  held  by  him,  that  he 
had  sold  all  the  property  of  Harvey,  and  that  he  had  a  sum  in 
his  hands  sufficient  to  satisfy  plaintifis'  claim,  provided  they 
were  entitled  to  priority;  also  that  he  never  had  in  his  hands 
any  other  execution  upon  the  judgment  in  plaintiffs'  favor,  ex- 
cept the  one  above  mentioned.  It  appeared  that  at  the  Novem- 
ber term,  judgment  was  entered  against  Harvey  in  plaintifffl' 
favor,  in  pursuance  of  an  agreement  entered  into  between 
them,  that  execution  on  the  judgment  should  not  be  delivered 
to  the  sheriff  until  after  the  February  term  following;  that  in 
purstiance  of  such  agreement,  plaintiff  took  out  an  original 
execution,  returnable  at  the  February  term,  1829,  and  retained 
the  same  in  his  possession  until  the  return  day,  when  an  dlias^ 
the  writ  in  question,  was  delivered  to  the  sheriff.  The  object 
of  the  agreement  was  to  give  plaintiff  a  prior  lien,  without  sub- 
jecting Harvey  to  the  costs  of  levying  the  execution.  The  rule 
was  discharged  pro  forma,  and  plaintiffs  appealed. 

OasUm,  for  plaintiffs.  1.  An  execution  bearing  the  earliest 
iette,  is  entitled  to  be  satisfied  in  full,  in  preference  to  those  of 
a  jonior  teste:  Oreen  v.  Johnson,  2  Hawks,  809  [11  Am  Dec.  763]; 
2.  That  an  alias  fieri  facias  relates  to  and  binds  the  defendant's 
property  from  the  teste  of  the  original:  Brasfield  v.  WhUaker,  4 
Hawks,  309. 

Badger,  contra. 

BurriK,  J.  Although  my  opinion  would  have  coincided 
with  that  of  the  dissenting  judge  in  Oreen  v.  Johnson,  and  for 
the  reasons  given  by  him,  I  yet  surrender  it  in  deference  to  the 
majoriiy  of  the  court.  The  rule  then  established  has  since  been 
several  times  acted  on;  and  repeated  decisions  of  the  court  have 
an  authority  which  a  judge  has  no  rightful  power  to  disregard. 
But  I  can  not  carry  the  rule  further,  by  following  out  its  sup- 
posed analogies,  so  as  to  work  injustice  to  parties,  afford  facil- 
ities to  fraud,  encourage  delays,  and  annul  other  rules  equally 
well  established.  Before  that  case,  the  law  was  understood  to 
be,  that  as  against  alienations  by  the  debtor  himself,  a  fi.fa, 
bound  from  the  teste;  but  as  between  creditors,  that  first  de- 
livered to  the  sheriff  hfld  the  preference,  or  rather  that  it  created 
an  obligation  on  the  sheriff  to  apply  the  money  to  it.  I  admit 
that  it  is  now  altered  to  this  extent:  that  where  the  conduct  of  the 
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parties  is  fair  and  bonajide,  an  execution  of  elder  U^sCe  is  entitled 
to  the  preference,  and  executions  of  equal  teste  to  an  equality; 
and  the  time  of  the  delivery  makes  no  difference /where  nothing 
else  appears;  provided  all  were  delivered  before  the  return  day, 
and  before  the  sale.  But  this  can  not  apply  to  a  case  in  which 
the  party  keeps  his  writ  in  his  pocket  for  the  very  purpose  of  pre- 
venting its  being  acted  on.  Such  conduct  constitutes  a  legal 
fraud;  and  he  who  is  guilty  of  it  must  be  postponed  to  him  who 
has  duly  and  diligently  enforced  his  judgment  by  process.  I 
should  have  thought,  indeed,  that  this  principle  applied  to  execu- 
tions of  any  teste  which  the  creditor  failed  to  deliver  to  the  sheriff. 
His  negligence  merited  the  loss  of  his  debt,  as  against  another 
creditor  who,  being  more  vigilant,  delivers  his  vnit,  and  takes 
the  risks  of  a  seizure.  Besides,  the  sheriff  has  a  right  to  some 
reasonable  rule,  arising  upon  the  facts  vnthin  his  ovni  knowl- 
edge, for  the  application  of  the  money.  But  certainly  Chreen  y. 
Johnson  altered  that  in  a  certain  degree;  and  I  submit  thus 
far,  but  I  can  not  extend  it, 

It  is  well  settled,  that  if  a  plaintiff  deliver  his  writ  to  the 
sheriff  and  order  him  not  to  proceed,  until  some  other  creditor 
press  him,  on  further  execution,  when  he  is  to  enforce  the  lien 
created  by  the  first  writ,  the  creditor  giving  such  orders,  loses 
his  preference  ipso  facto:  Kellogg  v.  Oriffin,  17  Johns.  274. 
This  rule  was  recognized  by  this  court  in  Carter  v.  Sheriff'  of 
Halifax,  1  Hawks,  483.  For  the  law  does  not  encourage  men 
to  try  experiments,  how  long  they  may  indulge  their  debtors  in 
safety  to  themselves,  when  in  so  doing  they  give  them  a  deln- 
sive  credit,  at  the  expense  of  others.  Fair  dealing  consists  not 
in  keeping  incumbrances  hanging  over  a  debtor's  property,  of 
which  he  is  left  in  possession;  but  in  proceeding  at  once  to  the 
satisfaction  of  the  debt,  and  leaving  the  balance  unfettered  to 
answer  others.  Now,  in  every  case  where  the  execution  is  not 
delivered,  this  presumption  is  much  stronger  than  where  it  is 
delivered,  accompanied  by  orders  not  to  sell.  For  it  can  not 
but  be,  that  the  suing  out  the  execution  is  a  mere  cover  to  the 
proi>erty ,  by  means  of  a  lien  not  intended  to  be  enforced.  There 
is  not  the  least  purpose  in  obtaining  that  satisfaction  which  is 
the  fruit  of  the  law,  and  for  which  the  writ  is  given.  This  is 
very  different  from  the  case  of  alienation  by  the  debtor.  There 
indeed  the  property  is  bound:  Doe  v.  Irvine,  2  Hawks,  233; 
OiUkey  v.  Dickerson,  3  Id.  293.  The  reason  is,  that  as  to  a  pur- 
chaser, the  law  says  caveai  emptor.  The  estate  is  bound  as 
against  the  defendant  in  the  execution,  and  so  it  shall  be  as 
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against  his  Tendee,  becaase  he  can  sell  no  more  than  he  has, 
and  ereiy  porchaser  is  presumed  to  buy  on  the  responsibility  of 
the  seller.  But  it  is  yery  different  with  another  execution  cred- 
itor. He  claims  against  both  the  defendant  and  the  prior  exe- 
cution; and  the  law  will  not  endure  that  its  process  shall  be 
defeated  by  such  acts  as  inevitably  inure  chiefly,  if  not  entirely, 
to  the  advantage  of  the  debtor.  If  the  judgment  creditor  in- 
dulges in  such  case,  he  trusts  the  debtor;  and  he  must  trust 
him  at  his  own  risk.  When  other  creditors  are  concerned,  de- 
lay tends  to  deceive  and  embarrass  them,  by  protecting  the 
property  for  the  defendant's  use. 

The  fact  that  Palmer  &  Co.'s  execution  purports  on  its  face 
to  be  an  alias  makes  no  difference.  It  would,  if  the  first  had 
been  bona  fide  acted  on;  for  if  the  party  does  all  he  can,  issues 
his  execution^  but  can  not  find  property  to  seize,  or  bidders  to 
bay,  he  is  not  to  blame.  In  that  case,  all  the  subsequent  writs 
relate  to  the  first.  Such  have  been  the  facts  in  all  the  cases 
heretofore  in  this  court.  If  in  any  of  them  it  had  appeared 
that  the  original  or  any  intermediate  execution  had  not  been 
dehvered,  the  lien  would  not  have  been  carried  back  beyond 
that  one  on  which  the  party  last  proceeded.  In  plain  terms, 
priority  of  judgment  or  execution  shall  give  no  preference, 
where  the  plaintiff  takes  no  steps  effectually  to  enforce  them, 
or  after  issuing  execution,  arrests,  by  his  own  act,  the  progress 
of  the  sheriff  in  the  discharge  of  his  duty.  Palmer  &  Co.  are, 
therefore,  only  entitled  to  a  pro  rata  application  of  the  money. 

The  case  is  decided  entirely  on  the  return  of  the  sheriff;  for 
he  makes  it  at  his  peril,  and  if  false,  we  do  not  intend  to  pre- 
clude the  parties  from  their  redress.  But  if  we  felt  at  liberty 
to  look  into  affidavits,  our  views  of  the  law  would  only  be  sus- 
tained by  the  facts  disclosed  in  this  case.  The  plaintiff's  at- 
torney explicitly  states  that  the  agreement  between  him  and 
Harvey  was  that  he  might  take  out  execution,  but  not  serve  it 
before  the  next  court.  What  is  this  but  a  bargain  between  the 
debtor  and  creditor  to  create  a  lien,  but  not  to  use  it?  This 
would  suit  Harvey,  if  it  remained  so  forever.  He  keeps  the 
undisturbed  possession,  and  has  the  full  enjoyment  of  his  prop- 
erty. If  this  were  permitted,  undue  preferences  would  be  con- 
stantly given  for  the  sake  of  the  debtor's  ease,  and  just  cred- 
itors defeated.  Retaining  the  execution  is  conclusive  of  the 
intent;  and  the  evidence  here  expressly  shows  that  the  general 
inference  of  law  is  in  this  case  justified  by  the  fact. 

Per  CuBuic    Let  the  judgment  below  be  affirmed. 
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See,  as  to  thn  priority  of  ezecations,  Adams  v.  Dj/er,  5  Ajxl  Dug.  344;  Tabb 
V,  Harris,  7  Id.  732,  and  the  aatborities  cited  in  the  note  to  the  former  case 
Aa  to  the  time  that  an  execntion  creditor  acqaires  a  lien  npon  gooda  by  virtue 
of  his  writ,  see  Haggerty  v.  WiJlher^  8  Id.  321;  also,  Crtsmm  t.  8UnU^  LL  373^ 
note  376. 


Hudspeth  v.  Wilson. 

[2  DxTXBBOX's  Law,  879.] 
GlKBRAL  0&  SPBOXAL  PBOPERTT  IS  SUTTICIEMT  tO  mafnfaiin  trOVer. 

TsoTXR  WILL  Lis  for  a  Juix^Miurr  rendered  by  a  jnstioe  of  the  peace. 
Judgment  Won  at  Cards,  and  delivered  to  the  winner,  can  not  be  fecorered 
back  under  the  act  of  1784.     (Rev.  C.  284.) 

Trover.  Plea,  not  guilty.  The  facts  appear  from  the  ver- 
diet  of  the  jury,  which  was  as  follows:  "  That  the  plaintiff  was 
the  owner  of  a  judgment  obtained  before  a  magistrate;  that  the 
plaintiff  and  defendant  played  at  a  prohibited  game  at  which 
the  plaintiff  staked  the  said  judgment,  which  was  fairly  won  by 
the  defendant  and  delivered  to  him  by  the  plaintiff,  and  that 
the  defendant  had  received  the  amount  of  the  judgment  from 
the  person  against  whom  it  was  rendered."  Judgment  for  de- 
fendant. 

Devereux  and  Winston^  for  plaintiff. 

AUomey-general,  contra. 

Hall,  J.  The  first  question  is,  whether  trorer  will  lie  in  this 
case.  Trover  will  not  lie  to  cover  a  record,  bnt  it  will  lie  to 
cover  letters  patent,  being  but  the  copy  of  a  record:  Hardress, 
111.  It  lies  for  a  bond  without  alleging  that  it  was  due  to  the 
plaintiff:  Wilson  v.  Chambers,  Cro.  Car.  262.  It  also  lies  for  a 
note  in  which  the  plaintiff  has  no  legal  interest:  Murray  et  al, 
V.  BurlinQy  10  Johns.  172.  It  will  lie  against  the  finder  of  a 
bank  bill,  but  not  against  his  assignee:  Anon,  1  Salk.  126.  It 
lies  upon  a  special  property.  A  stranger  may  maintain  it  upon 
a  special  property  by  bailment,  as  well  as  the  obligee  himself. 
And  a  stranger,  as  well  as  the  obligee,  may  declare  in  trover,  ui 
de  scripto  8uo  obligaiorio;  and  the  scriptum  suum  is  not  inserted 
to  declare  that  the  defendant  has  converted  the  duty  or  chose 
in  action,  which  belonged  to  the  plaintiff,  but  to  show  what 
sort  of  a  deed  it  is  which  is  converted:  Arnold  v.  Jefferson^  1 
Ld.  Baym.  275;  S.  C,  2  Salk.  654.  It  is  stated  in  PTotson  v. 
Smith,  Cro.  Eliz.  723,  that  trover  will  not  'ie  for  a  bond.  But 
Ihe  author  of  Bac.  Abr.,  Trover,  D.,  says  that  other  authori- 
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ties,  beaides  being  more  modem,  seem  to  be  the  better  opin- 
ion. 

I  tbink  the  principle  to  be  extracted  from  authorities  on  this 
subject  is,  that  trover  will  lie  upon  a  general  or  special  prop- 
erty. The  plaintiff  had  a  property  in  the  judgment  in  question, 
and  therefore  this  action  will  lie. 

The  next  question  is,  whether  in  law  the  plaintiff  is  entitled 
to  recover,  it  being  a  gaming  transaction.  The  first  section  of 
the  act  relates  to  executory  contracts,  and  declares  that  all  such, 
entered  into  to  pay,  deliver,  or  secure  money,  or  other  thing, 
won  or  obtained  by  playing  cards  or  other  games,  shall  be 
Toid.  In  the  last  clause  of  the  same  section,  the  transfer  of 
property  to  satisfy  or  secure  money  so  won  is  declared  to  be 
▼Old.  On  the  construction  of  this  clause  depends  the  present 
controversy. 

In  Badges  v.  PUman,  2  Law  Bep.  894,  it  was  held  that  money 
won  at  gaming  and  paid  could  not  be  recovered  back,  because 
it  could  not  be  considered  personal  estate  transferred  to  satisfy 
or  secure  money  so  won.  In  this  case  the  judgment  was  in 
personal  estate,  and  may  be  transferred;  but  it  had  not  been 
transferred  to  secure  or  satisfy  money  which  has  been  won. 
Therefore  it  is  not  within  the  words  of  the  act.  The  judgment 
itself  has  been  won;  and  on  principle,  if  money  can  not  and 
ooght  not  to  be  recovered  back,  I  see  no  reason  why  any  other 
property  should  be  recovered  back. 

I  regret  such  a  narrow  construction  of  the  act,  but  I  feel  my- 
•elf  bound  by  it,  as  heretofore  made.  I  think  a  more  liberal 
construction,  aathorizing  the  recovery  back  of  money  and  other 
property,  lost  at  gaming  and  delivered  to  the  winner,  would 
Letter  answer  the  end  which  the  legislature  had  in  view,  when 
they  enacted.it.  Acting  on  the  principle  that  the  gamesters  are 
each  parUceps  crtmtnis,  falls  short  of  famishing  a  remedy 
commensurate  with  the  evils  arising  from  gambling. 

Per  Gdbiam.  Let  the  judgment  of  the  court  below  be  affirmed. 


As  to  ihe  right  of  property  neceisary  to  maintain  trover,  see  HotUer** 
Adm'r  t.  SkM,  1  Am.  Deo.  583,  note  585;  Gage  v.  AUiMn,  2  Id.  682;  Bird 
▼.  Oart,  3  LL  260;  Odiorne  v.  CoUey,  9  Id.  39;  Jones  v.  Sinclair,  Id.  75.  Id 
tbe  note  to  Orter  r.  Storms,  18  Am.  Dea  546,  560,  the  anthnnties  in  this 
waim  ind  elwwfaere  are  oollected,  showing  what  the  plaintiff  most  show  to 
^Mrintsin  an  action  for  the  taking  of  a  chattel 
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Lawbenoe  V.  Mabby. 

[9  DSTBBSUX'I  law,  47t.] 

PXBSOK  TO  Whok  a  Notb  HAS  BKKN  Traksiekesd  for  v»lii6  in  the  ordiiiacy 
cootBe  of  buflinefls,  has  a  right  to  fill  up  the  blank  left  for  the  payee's 
name  with  that  of  an  indorser,  or  he  may  sue  the  latter  on  hia  oontmct 
of  indorsement,  or  he  may  chai^  him  as  the  drawer  of  a  bill  of  ex- 
change. 

Absumpsit  broaght  by  the  plaintiff  as  cashier  of  the  Stale 
Bank  on  a  promissoiy  note  for  one  thousand  three  hundred 
dollars,  made  by  one  David  Barnes,  indorsed  by  the  defendant, 
discounted  by  the  bank,  and  the  proceeds  paid  to  Barnes. 
Plea,  non-assumpsit.  At  the  time  the  note  was  discounted,  a 
blank  was  left  in  the  body  of  the  note  for  the  payee's  name. 
This  blank  was  never  filled,  but  when  the  note  became  due  the 
same  was  regularly  protested,  and  notice  given  to  the  defend- 
ant. In  accordance  with  the  usage  of  the  bank,  the  blank 
indorsement  of  defendant  was  filled  up  to  the  plaintiff.  Plaint- 
iff's declaration  contained:  1.  A  count  on  the  defendant's 
indorsement  of  a  note  payable  to  him  by  one  Barnes;  2.  On 
the  indorsement  of  a  note  payable  to  bearer,  by  the  defendant; 
8.  On  a  guaranty  by  the  defendant  in  consideration  of  money 
advanced  to  Barnes;  4.  On  a  note  of  defendant's,  payable  to 
plaintiff;  5.  On  a  bill  of  exchange,  drawn  by  defendant,  in 
plaintiff's  favor  upon  David  Barnes;  and,  6.  For  money  had 
and  received  by  defendant  to  plaintiff's  use. 

Verdict  for  plaintiff,  which  the  court  set  aside^  and  granted  a 
nonsuit.    Plaintiff  appealed. 

Badger  and  Mordecai,  for  the  plaintiff. 

JUomey-general,  contra. 

Hall,  J.  It  appears  from  modem  decisions  that  liberal  con- 
structions have  prevailed  in  relation  to  negotiable  seouritiesy 
in  order  to  obtain  the  ends  of  justice.  It  has  been  long  since 
held,  that  the  payee  of  a  negotiable  paper,  by  indorsing  his 
name  on  it  and  delivering  it  to  a  third  person,  authorizes  that 
person  to  make  an  assignment  of  it  to  himself.  In  the  present 
case,  the  name  of  the  payee  of  the  note  was  not  inserted.  But 
when  the  note  was  in  the  hands  of  the  indorser,  Mabiy,  the  de- 
fendant, where  it  was  placed  by  the  makers,  he  was  authorized 
to  insert  his  own  name  in  it.  In  GrvjohLey  v.  Clarance,  2  Mau. 
&  Sel.  90,  it  was  decided  that  a  bill  of  exchange,  drawn  and 
issued  in  blank  for  the  name  of  the  payee,  may  be  filled  up  by  a 


Deo.  1830.]  NoBLET  v.  Gbeen.  347 

bona  fide  holder  with  his  own  name,  and  will  bind  the  drawer. 
So  an  indorsement  on  a  blank  note  will  bind  the  indorser  for 
anj  sum  which  the  person  with  whom  it  is  intrusted  thinks 
proper  to  insert  in  it:  Bussell  v.  Langslaffe,  2  Doug.  514. 

SOy  I  think,  when  the  bill  came  into  the  hands  of  the  plaintiff* 
as  a  bona  fide  holder  of  it,  he  might  have  inserted  the  defend- 
ant's name.  By  leading  it  blank,  the  makers  of  the  note  au- 
thorized any  bona  fide  holder  of  it  to  fill  it  up.  I  think  the 
defendant  is  liable  upon  his  indorsement  as  such,  or  is  liable  as 
the  drawer  of  a  new  bill:  Clark  v.  Pigot,  1  Salk.  126;  Nichol' 
9on  Y*  Sedgwick^  I  Ld.  Baym.  180;  Slacum  v.  Fomery,  6  Cranch, 
221.  A  biU  payable  to  a  fictitious  payee  may  be  declared  on, 
as  a  bill  payable  to  bearer,  against  all  persons  knowing  the 
name  of  the  payee  to  be  fictitious:  Oibeon  v.  Minet,  1  H.  Bl. 
669;  CoUia  v.  Bnett,  Id.  313;  Gibson  v.  Hunter,  2  Id.  187;  S.  0., 
Id.  288;  BaaingaUs  v.  Olo^er,  3  T.  B.  481.i  I  mention  this 
case  to  show  that  the  more  ancient  and  rigid  rules  are  wearing 
away,  and  giving  place  to  more  liberal  ones,  for  the  sake  of 
attaining  the  ends  of  justice.  Nothing  can  be  more  true  (pro- 
vided I  am  correct  in  the  law  of  this  case)  than  that  the  justice 
of  it  is  with  the  plaintiff.  Believing  the  law  to  be  so,  too,  I 
think  that  the  nonsuit  should  be  set  aside,  and  judgment  en* 
tered  for  the  plaintiff. 

Per  OuBiAic.  Let  the  judgment  below  be  reversed.  Judg- 
ment entered  for  the  plaintiff. 


NoBLET  V.  Green. 

[3  DsyxBxux'0  Law,  617.] 

IbixBABAHca  BT  A  CREDTToa  IS  A  GooD  GoNsiDSRATioir  for  the  promise 
of  an  executor,  having  assets,  to  pay  the  debt  of  his  testator;  and  such 
promise  will  bind  him  personally. 

OoflJBis  or  Law  do  not  notice  bare  equities;  but  the  forbearance  to  enforce 
one  is  a  snfScient  consideration  to  support  an  action  of  assnmpnt.  A., 
baring  recovered  a  judgment  against  C.*s  estate,  assigned  the  same  to 
K;  and  D.,  the  executor,  having  sufficient  assets  in  his  hands,  promised 
K  that  if  he  would  wait  until  his  return,  he  would  pay  the  judg- 
ment: Hddf  that  such  promise  was  a  sufficient  consideration  to  support 
assumpsit. 

Assumpsit  against  the  defendant  as  administrator  of  Thomas 
Potter's  estate.    Pleas:  1.  General  issue;  2.  Statute  of  limita- 

^ * 

I.  BaJUngaUt  v.  Olotter,  8  Burt.  481. 
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tions;  and,  8.  S6t-o£f.  Alexander  Potter,  having  obtained  a 
judgment  against  the  defendant,  sold  the  same  to  x^laintifT, 
who  applied  to  the  defendant  for  payment,  and  received  a  smaU 
portion  thereof,  and  a  promise  by  defendant  that  if  plaintifl 
would  wait  until  his  return,  the  balance  would  be  paid.  He 
waited,  but  upon  defendant's  return  he  refused  to  pay,  although 
he  bad  assets  sufficient. 

Verdict  was  taken  for  plaintiff,  which  the  court  set  aside  and. 
granted  a  nonsuit.  Plaintiff  appealed.  No  counsel  for  either 
party. 

BuFTOf,  J.  Forbearance  by  a  creditor  is  a  good  consideration 
for  the  promise  of  an  executor,  having  assets,  to  pay  the  debt  of 
his  testator;  and  such  promise  will  bind  him  personally.  It  is 
unnecessary  to  consider  whether  such  a  promise  imports  assets, 
since  they  are  expressly  found  here.  I  should  indeed  think, 
notwithstanding  some  contradictory  dicta,  that  it  did  not.  The 
promise  is  one  thing,  and  the  consideration  another.  And  I 
SAC  no  more  reason  for  saying  that  the  consideration  is  in  this 
case  to  be  inferred  from  the  fact  that  the  promise  was  made, 
than  that  sufficient  consideration  should  be  implied  from  the 
mere  promise  in  all  other  cases.  But  here,  both  the  the  assets 
and  forbearance  are  expressly  alleged  by  the  plaintiff,  and  stated 
in  the  case.  The  ground  of  decision  in  the  court  below  does 
not  appear  on  the  record.  But  we  collect  that  it  went  on  the 
ground  that  the  plaintiff  was  not  the  legal  owner  of  the  justioe'a 
judgment,  and  therefore  that  there  was  no  debt  to  forbear;  and 
so,  that  the  forbearance  was  not  a  good  consideration. 

It  is  very  true,  that  where  there  is  no  original  cause  of  ac- 
tion, an  agreement  for  forbearance  will  not  support  a  promise 
to  pay,  for  there  is  nothing  to  be  |>aid.  And  it  is  equally  true, 
that  to  a  certain  extent,  and  indeed  generaUy,  courts  of  law 
only  take  notice  of  legal  rights.  In  actions  on  bare  equities, 
when  they  come  directly  into  judgment,  we  can  not  recognise 
them.  And  in  suits  in  the  name  of  the  person  having  the  legal 
right,  we  can  not  know  anybody  but  the  plaintiff  of  record. 
But  there  are  yet  many  instances  in  which  mere  equities  are 
held  by  courts  of  law  to  be  of  value.  The  sale  of  an  equity 
of  redemption  will  support  a  promise  to  pay  the  price.  And  a 
promise  not  to  sue  for  a  certain  time  in  the  court  of  chanoery 
for  an  equitable  demand,  is  the  same,  as  constitnting  a  consid* 
eration  for  a  promise  to  pay  it,  as  a  like  forbearance  not  to  sue 
at  law  for  a  legal  demand.  All  we  say  in  this  court  is,  that  we 
can  not  enforce  or  protect  an  equitable  right,  independent  of 
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the  partieB'  contracts.  Bat  if  they  deal  together  upon  those 
'  ng:ht8,  and  ascertain  their  value,  and  in  consideration  of  the 
possessor  of  them  yielding  them  up  entirely,  or  refraining  to 
enforce  them,  another  promise  to  pay  that  value,  or  do  some 
other  act,  it  is  a  good  promise.  Courts  of  law  are  obliged  to 
know  that  there  is  a  court  of  equity,  as  a  part  of  the  general 
pablic  judiciary;  and  that  it  is  as  much  to  the  advantage  of  a 
person  to  avoid  a  suit  in  that  court  as  in  a  court  of  law.  These 
positions  are  fully  sustained  by  the  cases  of  Thorpe  v.  Tfiorpe, 
Ld.  Raym.  663,  and  Dowdenay  v.  Oland,  Cro.  Eliz.  768.  The 
plaintiff  here  had  a  clear  remedy  in  equity  to  collect  the  debt, 
against  the  wishes  and  resistance  of  both  the  defendant  and  the 
plaintiff's  assignor.  To  forbear  to  use  it  was  both  a  loss  to  him, 
and  an  advantage  to  the  defendant. 

Besides,  the  express  promise  of  the  defendant  recogpaizes 
the  plaintiff  as  the  owner  of  the  judgment  and  the  real  creditor. 
It  is  like  the  common  case  of  the  holder  of  an  instrument  not 
negotiable,  placing  it  in  the  hands  of  another  to  collect.  When 
the  money  is  collected,  it  is  no  answer  to  the  holder  that  he  is 
not  the  owner.  The  receiver  took  it  as  his,  and  to  his  use  col- 
lected the  money;  and  to  him  he  must  pay  it.  I  do  not  say 
that  this  defendant  might  not  show  that  Alexander  Potter  was 
still  the  true  owner,  and  that  the  plaintiff  came  dishonestly  by 
the  judgment.  Upon  that  I  give  no  opinion.  But  in  the  pres- 
ent state  of  the  case,  the  express  agreement  of  the  defendant 
is  a  sufficient  acknowledgment  that  the  plaintiff  is  the  real  cred- 
itor. 

Per  OuBiAM.  Let  the  judgment  below  be  set  aside,  and  judg- 
ment entered  for  the  plaintiff. 
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[1  PEmMB  &  Watxb,  83.1 
0&A2rroB*8  SuBSBQUEHT  DxoLABATioNS  are  not  ftdmiMible  to  invaiidate  hia 

deed. 
Abmibsibilitt  of  Subsequent  Dsglak^tions  on  lasus  ab  to  Samiit. — ^A 

grantor's  dedarationa,  made  soon  after  execating  the  deed*  areadmiasibla 

to  show  his  state  of  mind,  where  it  is  alleged  that  he  waa  insane  when 

he  exeoated  the  deed. 

IV  SUFPOBTINO  OB  AtTAOEINO    THE    ChABAGTEB  OF  A  WtTRSBS  SOO^t    fcO 

be  impeached,  the  proper  mode  is  to  ask  the  witnesses  called  on  that 

point,  whether  they  are  acquainted  with  the  general  oharaoter  of  aiicli 

witness  for  truth  and  veracity,  and  whether,  from  that  general  oharacter, 

l>ey  would  believe  him  on  oath. 
Witness'  Neiohbobhood,  in  such  a  case,  is  coextensive  with  his  interoovne 

with  his  fellow-citizens,  and  may  inclnde  an  entire  county. 
Obbateb  Latttudb  is  Allowed  nr  Suppobtino  the  Chabaoteb  of  a  wit> 

ness  than  in  attacking  it. 
Void  Deed  can  not  be  Oonfibmed,  but  a  voidable  deed  may  bei 
Deed  Pbooubed  bt  Actual  Fbaud  is  void,  and  can  not  be  oonfirmed. 
Dbuvebt  is  Reqxtisite  to  the  Legal  Execution  of  a  Deed,  and  saeh 

delivery  may  be  actual,  by  doing  something  and  saying  nothing;  or 

verbal,  by  saying  something  and  doing  nothing,  or  it  may  be  both. 
Delivebt  icay  be  to  the  Pabtt,  or  to  any  one  for  him,  if  duly  authoiiaed, 

or  even  to  tk  stranger,  for  the  use  of  the  party,  without  authority. 
Keoobdino  of  a  Deed  is  not  Dbuvebt,  but  only  evidence  of  it. 
Rejection  of  One  as  a  Jubob  who  has  been  subpoenaed  to  impeach  tha 

character  of  an  important  witness  in  the  cause  is  not  error. 

Ejeotmemt.  a  Terdict  having  been  returned  for  the  defend* 
ants  in  the  circtiit  court,  and  judgment  having  been  rendered 
thereon,  after  overruling  a  motion  for  a  new  trial,  the  plaintiff 
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Appealed  to  this  court    The  grounds  relied  on  bj  the  appellant 

to  reyerse  the  judgment^  and  most  of  the  material  facts,  are 

stated  in  the  opinion.    One  point  nrged  by  the  appellant  was 

that  the   coart   below  erred  in  admitting   the  testimony  of 

William  Keams  and  John  Boss  as  to  certain  statements  made  to 

them  in  the  spring  of  1823  by  William  Chess,  the  grantor,  in  a 

certain   deed    to   John  Chess,  the  plaintiff.     The  statements 

ewom  to  by  Keams  were  in  substance  that  the  said  William 

Chess  had  haci  a  fall  from  his  horse,  and  that  while  his  son  John 

was  takings  him  to  town  to  a  doctor,  he  took  him  to  sign  the 

deed  in  question;  that  owing  to  the  fall  he  was  not  in  his  right 

mind  when  lie  signed  the  deed;  that  John  was  to  give  him  some 

property  in  exchange,  but  had  not  done  so;  that  if  John  would 

not  give  np  the  deed,  he,  William  Chess,  would  compel  him  to 

do  it,  as  by  giving  it  he  wronged  the  rest  of  the  family.    Eeams 

ftrriher  testified  that  he  had  known  the  grantor  intimately,  and 

had   never   considered  him  of    unsound  mind,  and  that  he 

*'  looked  as  active  as  ever,"  when  he  saw  him.    Boss'  testimony 

was  in  substance  that  William  Chess  called  on  him  in  April  or 

May,  1823,  to  see  a  certain  lease  which  he  had  written;  that 

the  witness  asked  him  why  he  had  given  a  lease  to  his  boys, 

and  on  the  next  day  gave  a  deed  for  part  of  the  property  to  his 

son  John;  that  he  answered  that  he  had  been  deceiyed  by 

John;  that  when  he  showed  him  the  lease,  he  would  surrender 

the  deed;  that  William  Chess  afterwards  called  on  the  witness, 

and  told  him  that  John  would  not  give  up  the  deed,  and  asked 

him  to  go  with  him,  and  get  him  to  do  so. 

Burke  and  BMioin,  for  the  appellant,  claimed:  1.  That  a 
gxantor^s  subsequent  declarations  are  inadmissible  to  invalidate 
his  deed,  and  that  if  there  is  any  reason  for  holding  the  contrary 
with  respect  to  wills,  it  does  not  apply  to  deeds;  2.  That  a  witness 
can  not  be  asked  whether  he  would  believe  hnother  under  oath 
nntil  he  has  first  stated  that  he  is  acquainted  with  such  witness' 
general  reputation  for  truth:  Kimmel  v.  Kimmel,  3  Serg.  &.  B. 
336  [8  Am.  Dec.  665];  Wike  v.  UghJtner,  11  Id.  198, 199;  Brindle 
V.  Hcllvame,  10  Id.  485;  Norris'  Peake,  197;  Swift's  Ev.  148;  1 
Stark.  Ev.  148;  1  McNally,  304;  Bull.  N.  P.,  296;  Phil.  Ev.  229; 
3  Dane's  Dig.  346;  2  Gilb.  Ev.  296;  3.  That  if  the  deed  in  ques- 
tion was  invalid  in  consequence  of  the  grantor's  weakness  of  intel- 
lect, he  had  nevertheless  confirmed  it  by  his  subsequent  declara- 
tions and  acts,  which  he  might  well  do:  Shales  v.  Sir  John  Bar» 

rengUm,  2  P.  Wms.  270;  Marry  v.  Biggs,  15  Johns.  573-586; 

VerpUmk  v.  Slerry,  2  Eq.  Cas.  Abr.  183;   Verplank  v.  Sterry,  15 
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Johns.  552  [7  Am.  Dec.  348];  Bennet  v.  Vade,  2  Atk.  324;  Shaler 
V.  BarrengUm,  1  P.  Wms.  482;  Simms  v.  Shcum,  8  Cranch,  300; 
Fletcher  t.  Peck,  6  Id.  133;  Jackson  v.  EaUm^  20  Johns.  482; 
Brixyman  v.  Phdpa,  2  Id.  178;  Juniata  Bank  y.  Brown,  6  Serg.  A 
B.  231-234;  Duncan  v.  McCuUough,  4  Id.  485;  Wiseman  ▼.  B^oias, 
2  Vera.  121;  JJauy/i  v.  Price,  1  Wils.  320;  Smith  v.  French,  2 
Atk.  244;  Pow.  on  Con.  163-193;  Newl.  on  Con.  497-500;  Co. 
Lit.  295,  296;  Parker  v.  Parmcle,  20  Johns.  134  [11  Am.  Deo. 
253];  Yard  v.  Adlum,  1  Bawle,  171-177  [Adlum  v.  Yard,  18 
Am.  Dec.  608];  4.  That  the  recording  of  the  deed  was  a  suf- 
ficient delivery  and  confirmation  of  it,  such  recording  being 
equivalent,  under  the  statute,  to  liveiy  of  seisin,  and  actual  de- 
livery to  the  grantee  not  being  necessaiy:  Verplank  v.  Sterry, 

12  Johns.  547-551  [7  Am.  Dec.  348];  Jackson  v.  Phipps,  Id.  421; 

13  Vin.  Abr.  21;  Souverbye  y.Arden,  1  Johns.  Ch.  255;  Taylor  v. 
Olaser,  2  Serg.  &  B.  502;  Purd.  Dig.  165;  Goodrighi  v.  Shaphen, 
Cowp.  203;  Shep.  Touch.  60;  Perkins,  154;  Worcester  v.  Eaton, 
13  Mass.  374,  375  [7  Am.  Dec.  155];  Jenk.  166;  Co.  Lit.,  b.  48; 
Butler  and  Baker's  case,  3  Co.  36;  Jennings  v.  Bragg,  Cro.  Eliz. 
447 ;  5.  That  the  fact  that  one  summoned  as  a  juror  has  been 
subpoenaed  as  a  witness  on  the  trial,  is  not  a  sufficient  ground 
of  challenge:  Harper  v.  Kean,  11  Serg.  &  B.  380;  Parker  y. 
Thornton,  2  Ld.  Baym.  1410;  21  Vin.  Abr.  268-272;  DureU  v. 
Mosher,  8  Johns.  347. 

WHkins  and  Forward,  for  the  appellees,  referred  to  the  same 
authorities  cited  by  the  appellant's  counsel,  as  supporting  the 
ruling  of  the  court  below  ou  the  question  as  to  the  proper  mode 
of  proceeding  in  case  of  an  impeachment  of  a  witness  by  an  at- 
tack on  his  character.  As  to  the  alleged  confirmation  of  the 
deed  to  the  appellant,  they  claimed  that  it  was  void  for  actual 
fraud,  and  incapable  of  confirmation,  citing  Hurry  v.  Bigga,  15 
Johns.  573;  Duncah  v.  Mndtey,  4  Serg.  &  B.  483.  They  also 
insisted  that  the  rejection  of  a  juror  on  the  ground  of  his  having 
been  subpoenaed  as  a  witness  in  the  cause,  was  not  error  under 
the  rule  laid  down  in  Harper  v.  Kean,  11  Id.  280.  They  further 
claimed  that  this,  being  a  second  verdict,  should  not  be  dis- 
turbed, unless  manifest  injustice  had  been  done:  WiUis^  Lessee 
V.  Bucher,  2  Binn.  467;  Kible's  Lessee  v.  Arthurs,  3  Id.  26;  Camp- 
hell  T.  Spenser,  2  Id.  133;  Hiester  v.  Lynch,  I  Teates,  108.  The  ir 
argument  on  other  points  need  not  be  reported,  as  the  reo.son'i 
given  were  substantially  the  same  as  those  contained  in  tbie 
opinion  of  the  court. 
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By  Ooort,  Shetb,  J.  The  long  and  warmly  litigated  oanse  of 
Chen  T.  Chen  and  oihers  was  tried  at  the  last  circcdt  coart,  at 
Pittabuig,  before  Mr.  Justice  Bogers,  and  again  comes  before 
this  coort  for  decision,  on  an  appeal  from  the  judgment  of  that 
court.  It  is  a  family  contest,  and  has  not  only  been  before  the 
eourt  of  common  pleas,  and  the  supreme  court  of  Allegheny 
county,  but  also  heretofore  before  the  circuit  court;  and,  like 
moet  family  disputes,  has  engendered  more  ill  blood  than  is 
usual  in  other  controversies;  indeed,  in  the  present  instance, 
this  has  not  been  merely  confined  to  the  parties  immediately 
interested,  but  extended,  as  we  regret  to  observe,  to  some  of  the 
witnesses.  The  late  trial,  as  well  as  a  former  one,  was  long  and 
arduous,  and  after  a  most  patient  investigation,  and  an  examina- 
tion of  many  witnesses,  which  occupied  the  attention  of  Justice 
Bogers  ten  days,  the  cause  was  submitted,  under  his  charge,  to 
the  decision  of  the  jury.  The  action  is  an  ejectment,  brought  by 
John  Chess  against  William  Chess  and  others,  to  recover  the 
possession  of  about  one  hundred  and  twenty-one  acres  of  land, 
a  part  of  a  larger  tract,  late  the  estate  of  William  Chess,  de- 
ceased, father  of  the  parties  to  this  suit.  The  plaintiff  alleges 
that  the  tract  of  land  which  he  claims,  was  conveyed  to  him  by 
'WHliam  Chess,  his  father,  on  the  fourteenth  of  February, 
1823,  by  deed.  The  consideration  in  this  deed  mentioned  is 
"  natural  love  and  affection,  and  one  hundred  dollars.*'  The 
defendants  allege  it  was  not  so  conveyed,  and  claim  the  land  as 
heirs  at  law  of  the  said  William  Chess,  deceased;  so  that  both 
parties  claim  under  the  same  person. 

At  the  trial  the  defendants  contended  that  William  Chess 
was  generally  and  partially  deranged;  that  he  was  of  weak 
mind,  and  a  fit  subject  of  imposition  and  fraud;  and  that  such 
was  the  case  when  he  executed  the  deed  to  John  Chess.  The 
plaintiff  denied  this,  and  contended  that  his  father  was  sane  at 
the  time;  and  further,  that  even  if  he  had  been  insane  on  the 
fourteenth  of  February,  1823,  yet  that  he  afterwards,  at  a  time 
when  he  was  in  his  perfect  senses,  ratified  and  confirmed  the 
deed,  and  that  therefore  he  is  entitled  to  recover  the  land.  The 
jury  found  a  verdict  for  the  defendants,  and -the  court  refused 
to  set  it  aside  and  grant  a  new  trial,  but  rendered  a  judgment 
on  the  verdict,  from  which  the  plaintiff  has  appealed  to  this  court 
for  the  following  reasons:  That  there  was  error:  1.  In  admitting 
evidence  of  the  declarations  of  William  Chess,  the  grantor,, 
after  the  execution  of  the  deed  in  question,  as  testified  by  John 
Boss,  William  Eeams,  and  others;  2.  In  admitting  the  evidence 
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of  Samuel  Thorn]  son,  Benjamin  Darlington,  T.  B.  Dallas, 
George  Evans,  and  others,  in  relation  to  the  credibility  of  John 
Boss,  whose  general  character  had  been  impeached  by  tbe 
plaintiff,  and  of  whose  general  character  these  witnesses  had 
no  knowledge;  3.  In  the  court  charging  the  jury,  that  if  the 
deed  of  the  fourteenth  of  February,  1823,  was  invalid  at  that 
time,  it  could  not  be  made  valid  by  any  subsequent  act;  4.  In 
the  court  taking  from  the  jury  the  consideration  of  the  question 
whether  the  deed  of  the  fourteenth  of  February  was  confirmed 
by  any  subsequent  act  of  confirmation,  or  by  a  new  delivery  at 
any  time  afterwards;  5.  In  charging  the  jury  that  recording  the 
deed  was  no  delivery,  but  only  evidence  of  it,  of  which  the 
jury  were  to  judge;  6.  In  sustaining  the  challenge  by  defend* 
ant's  counsel,  of  William  Kerr,  a  juror,  on  the  sole  ground  that 
he  was  a  witness  in  the  cause.  The  exceptions  or  reasons  for 
a  new  trial  have  been  very  zealously  and  ingeniously  argued  bj 
the  counsel,  and  many  authorities  have  been  cited. 

In  regard  to  the  first  reason,  it  may  be  observed  that  the  prin- 
ciple is  well  settled,  that  no  one  shall  be  permitted  to  invali* 
date  his  own  deed  by  his  subsequent  expressions;  hence  it  ia 
contended  by  the  plaintiff  that  the  court  before  which  the  cause 
was  tried  erred  in  admitting  the  declarations  of  William  Chess, 
made  after  the  execution  of  the  deed  to  John  Chess.  In  refer- 
ence to  this  part  of  the  case,  we  ought  constantly  to  keep  in 
mind  what  the  real  question  before  the  court  was,  and  under 
what  circumstances  the  conversations  of  the  grantor  relative  to 
other  subjects,  as  well  as  to  the  deed,  his  declarations  and  acts, 
were  admitted  in  evidence,  and  submitted  to  the  jury.  The  in- 
sanity of  the  grantor  was  alleged  on  one  side,  and  denied  on 
the  other;  and  the  jury  were  called  to  say,  whether  William  Chesa 
was  sane,  or  insane,  on  tbe  fourteenth  of  February,  1823.  If, 
under  such  circumstances,  I  was  required  to  decide  upon  the 
sanity  or  insanity  of  a  person,  I  know  not  how  I  could  do  so, 
unless  I  was  permitted  to  judge  from  his  conversations,  declara- 
tions, and  acts;  these  would  be  the  only  means  to  enable  me  to 
form  a  judgment. 

Here  the  defendants  offered,  and  the  court  received,  evidence 
of  the  conversations,  the  declarations,  and  the  acts  of  William 
Chess,  not,  as  is  supposed,  for  the  purpose  of  verifying  tbe 
facts  stated  in  those  conversations,  but  to  show  the  state  of  hia 
mind;  not  to  affect  his  deed,  not  as  declarations  made  contrary 
to  it,  after  its  execution;  but  to  show  imbecility  of  judgment, 
weakness  of  intellect,  and  insanity;  in  short,  to  show  the  true 
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chancier  of  his  understanding  on  and  about  the  fourteenth  of 
Februaiy,  1823.  This,  and  this  alone,  was  the  object  of  the 
eTidence  offered.  The  court  did  not  decide  that  the  declara- 
tions of  the  grantor,  after  deed  made,  could  be  receiyed  to  de- 
stroy it,  but  expresslj  said  that  these  declarations  were  admis- 
sible,  not  as  revoking  his  acts  done,  but  as  the  means  of 
ascertaining  whether  William  Chess  was  sane  or  insane,  weak 
or  competent.  On  this  point  the  parties  were  at  issue;  the  de- 
fendants alleged  insanity,  it  therefore  became  incumbent  on 
them  to  prove  it,  since  every  one  is  presumed  to  be  of  perfect 
mind  and  memory  unless  the  contrary  be  proved.  In  this  case, 
the  defendants  pursued  the  proper  course,  and  proceeded  to 
prore  William  Chess'  insanity  by  the  very  index  of  his  mind, 
his  conversations,  declarations,  and  acts,  for  which  purpose 
they  examined  many  witnesses.  The  plaintiff  did  the  same  to 
prove  his  sanity,  and  thus  there  was  brought  before  the  court 
a  mass  of  contradictory  evidence,  all  of  which  was  fairly  and 
legally  submitted  to  the  consideration  of  the  jury.  The  judge 
on  the  trial  discovered  no  inclination  either  way,  but  on  all  the 
evidence  left  the  sanity  of  the  testator,  as  a  mere  fact,  to  the 
jury,  who  were  the  judges  of  it.  I  fully  agree  with  the  counsel 
for  the  defendants  that  the  case  of  Smith  v.  Irish,  so  often  men- 
tioned»  has  placed  this  matter  upon  the  true  ground  and  de- 
cides it  If  indeed  the  evidence  had  been  received  for  purposes 
similar  to  those  mentioned  in  the  numerous  cases  cited  on  the 
part  of  the  plaintiff,  manifest  error  would  have  intervened;  the 
object,  however,  having  been  entirely  different,  the  cases  do 
not  apply.  We  think  there  was  no  error  in  admitting  this  evi- 
dence. 

In  the  next  place,  it  ia  said  that  the  court  erred  in  admitting 
the  evidence  of  Samuel  Thompson,  T.  B.  Dallas,  and  others, 
in  relation  to  the  credibility  of  John  Boss,  one  of  the  defend- 
ant's vntnesses,  whose  general  character  had  been  impeached 
by  the  plaintiff,  and  of  whose  general  character  the  witnesses 
bad  no  knowledge.  The  plaintiff,  after  John  Boss  had  been 
examined  in  chief  on  the  part  of  the  defendants,  called  a  num- 
ber of  witnesses  to  his  general  character  in  his  neighborhood, 
as  to  truth,  who  said  it  was  bad.  The  defendants  then,  to 
rebut  this  and  support  his  character,  called  witnesses  who 
testified,  in  substance,  that  they  had  known  him  many  years, 
some  of  them  all  his  life-time,  but  that  they  could  only  speak 
of  his  general  character  as  to  veracity,  without  being  able  to 
say  what  it  was  in  his  immediate  neighborhood;  and  some  of 
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these  witnesses  were  tben  asked  whether  they  would  believe 
him  on  his  oath,  from  what  thej  knew  of  his  general  character. 
And  of  this  the  plaintiff  complains.  He  contends,  that  as  the 
witnesses  only  knew  his  general  character,  but  could  say  noth- 
ing of  his  character  in  his  immediate  neighborhood,  they  ought 
not  to  have  been  admitted  to  testify.  I  have  not  been  able  to 
discover  any  error  in  the  admission  of  this  evidence;  indeed,  I 
thought  the  point  here  raised  had  been  at  rest  since  the  de- 
cision of  Kimmel  v.  Kimmel,  3  Serg.  &  B.  336  [8  Am.  Dec. 
655].  In  that  case  the  question  was  asked,  "What  is  the 
general  reputation  of  Peter  Eimmel,  in  the  county,  as  a  man 
of  truth?"  which  was  excepted  to,  and  the  court  below  sus- 
tained the  objection  and  overruled  the  testimony.  The  su- 
preme court,  on  a  writ  of  error,  reversed  the  judgment;  and 
Justice  Duncan  in  that  case  said:  "Character  and  reputation 
are  the  same;  the  reputation  which  a  man  has  in  society  is  his 
character,  and  where  it  is  in  issue,  particular  facts  can  not  be 
inquired  into,  nor  given  in  evidence,  nor  can  mere  opinion." 

In  the  case  cited  from  11  Serg.  &  II.  199,  this  case  of 
Kimmel  y.  Kimmel  is  recognized.  The  question  there  was, 
whether  he  knew  the  general  character  of  the  witness.  This^ 
said  the  court,  was  strictly  proper,  and  add,  what  is  said  bj 
people  in  general,  is  the  true  point  of  inquiiy;  and  everything^ 
short  of  it  is  incorrect;  so  that  we  find,  the  witness  is  not 
strictly  confined  to  the  immediate  neighborhood  of  the  person, 
but  is  allowed  to  say  what  his  truth  for  character  is  in  the 
county,  or  what  the  people  in  general  say  as  to  his  general  char- 
acter. In  this  last  mentioned  case  it  is  declared,  that  to  the 
question  whether  the  witness  would  believe  him  on  his  oath,  a 
direct  answer  would  not  be  objectionable,  provided  the  belief 
was  founded  on  the  witness'  knowledge  of  his  general  character^ 
otherwise,  it  would  not  be  to  the  purpose;  though  I  will  observe^ 
that  in  practice  I  have  heard  the  single  question,  "  Would 
you  believe  him  on  oath?"  put  for  thirty  years  and  more  with- 
out objection.  To  come,  then,  to  the  case  immediately  before 
us:  Justice  Bogers  decided  that  in  attacking  the  character  of  a 
witness,  the  proper  mode  was  to  ask  the  witness  whether  he 
was  acquainted  with  the  general  character  of  the  witness  for 
truth  and  veracity,  and  whether,  from  that  general  character,  he 
would  believe  him  on  his  oath.  He  further  decided,  that  in 
supporting  the  character  of  the  witness,  the  same  mode  should 
be  pursued.  The  witness  whose  character  was  impeached,  lived 
in  St.  Glair  township,  about  four  miles  from  Pittsbuxg,  and  ia 
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a  man  well  known  in  Allegheny  county.  The  witnesses  who 
sapporied  his  character  live  in  Fittsbnrg;  they  had  seen  him 
often,  transacted  business  with  him»  knew  him  well,  and  were 
aoqaainted  with  his  character.  With  regard  to  the  meaning  of 
the  terms  neighbors,  neighborhood,  immediate  neighborhood, 
I  would  say,  in  reference  to  the  present  objection,  that  they 
were  coextensive  with  the  range  of  John  Boss'  frequent  inter* 
course  with  his  fellow-citizens,  which,  from  the  evidence,  in- 
cludes the  county  of  Allegheny.  On  this  part  of  the  case  I  am 
authorized  to  state,  that  at  the  trial  of  the  case.  Judge  Bogers 
was  of  opinion,  although  he  did  not  so  decide,  that  greater 
latitude  is  given  in  support,  than  in  attacking  character;  and 
this  I  think  is  abundantly  supported  by  the  authorities,  and  by 
the  reason  of  the  thing.  So  that  if  there  was  error,  it  was  in 
hvor  of  the  plaintiff,  who  excepts.  Bat,  in  our  opinion,  there 
was  no  error;  and  a  new  trial  can  not  be  awarded. 

I  proceed  to  the  examination  of  the  third  and  fourth  excep- 
tions, which  may  be  considered  together.  In  regard  to  the 
third,  I  must,  however,  observe  that  the  counsel  have  changed 
the  words  and  meaning  of  the  judge,  to  make  the  error  of  which 
they  complain.  The  exception  is,  that  the  jury  was  told,  if  the 
deed  of  the  fourteenth  of  February,  1823,  was  invalid  at  that 
time,  it  would  not  be  made  valid  by  any  subsequent  act.  The 
court  did  not  say  so— the  words  of  the  judge  are:  "If  William 
Chess  was  insane  at  the  time  of  the  execution  and  delivery  of 
the  deed,  or  if  it  was  procured  by  imposition  and  fraud,  the 
deed  was  absolutely  void,  and  no  acts  or  declarations  of  liis, 
which  have  been  given  in  evidence,  would  confirm  it."  The 
meaning  of  the  judge  is  evident,  and  can  not  be  misunderstood; 
he  did  not  inform  the  jury  that  an  invalid  deed  could  not  be 
made  valid.  The  cases  cited  on  this  subject  dearly  establish 
the  distinction  between  a  void  and  an  invalid  or  voidable  deed, 
and  that  the  former  can  not  be  confirmed,  though  the  latter 
may.  In  Go.  Lit  296,  b,  a  confirmation  is  said  to  be  a  con- 
veyance, whereby  a  voidable  estate  is  made  good,  or  a  lesser 
estate  is  enlarged;  but  when  a  deed  is  void,  then  there  can  be 
no  confirmation.  In  1  Wils.  320,  it  is  decided  that  articles  and 
conveyances  obtained  by  fraud  and  imposition  were  not  made 
good  by  the  subsequent  acts  and  dechu»tions  of  the  grantor. 
So,  also,  in  16  Johns.  673,  and  Duncan  v.  Findley,  4  Serg.  & 
B.  483,  and  many  more  cases  might  be  cited,  establishing  the 
same  doctrine.  I  think  Lord  Mansfield  somewhere  has  said, 
there  could  be  ro  confirmation  of  a  thing  absolutely  void;  but 
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that  the  acts  of  the  grantor  might  operate  as  a  new  grant. 
Were  there  any  suoh  acts  proved  in  this  case?  I  have  looked 
for  these  in  the  evidence ,  bat  looked  in  vain;  thej  are  not  to 
be  fonnd  in  the  evidence  (I  speak  here  my  own  sentiments); 
on  the  contrary,  a  host  of  witnesses  proved  Mr.  Chess,  the 
father,  to  be  a  man  of  weak  and  confined  intellect,  at  intervals 
clearly  insane,  and  at  all  times  incapable  of  transacting  bosi- 
ness,  unless  with  the  advice  of  his  family.  He  did  not,  for 
many  years  before  his  death,  manage  or  direct  the  basiness  ot 
his  farm,  but  left  it  to  others.  For  years,  as  the  plamtifTs  own 
witnesses  proved,  he  entertained  a  groundless  antipathy  against 
his  wife  and  his  eldest  daughter;  and  some  time  previous  to  the 
fourteenth  of  February,  1823,  he  went  to  reside  with  the 
plaintiff,  who  had  before  been  advanced  more  than  a  child's 
share,  and  whose  influence  over  him  I  can  hardly  doubt.  In 
short,  the  circumstances,  before  and  at  the  execution  of  the 
deed,  were  very  suspicious,  and  after  the  execution  the  grantor 
returned  with  John,  continued  with  him,  and  subject  to  his  in- 
fluence, until  near  his  death;  during  all  which  time  there  is  not 
any  act  or  expression,  not  a  whisper  proved,  indicating  a  con« 
flrmation  of  his  deed.  To  me  it  does  appear  that  the  condition 
of  his  intellect  was  no  better  after  than  before  or  at  the  date  of 
the  deed;  if,  indeed,  there  was  any  change,  it  was  for  the  worse. 
When  he  spoke  of  the  contents  of  the  deed,  he  spoke  of  it  as 
containing  one  hundred  acres  and  no  more,  although  the  deed 
contains  one  hundred  and  twenty-one  acres;  and  we  are  told 
that  the  surplus  of  twenty-one  acres  is  full  of  coal,  and  there- 
fore veiy  valuable.  When  and  where,  then,  I  ask,  did  he  con- 
firm the  deed  ?  But  I  repeat  it,  if  there  was  actual  fraud  when 
the  deed  was  executed,  it  could  not  be  confirmed;  for  it  then 
comes  directly  within  the  principle  settled  in  Duncan  v.  Firidley, 
4t  Serg.  &  B.  483,  and  since  in  Yard  v.  Adlum,  1  Bawle,  171.* 
I  can  not  discover  that  the  court  took  any  facts  which  were 
offered  to  prove  a  confirmation  of  the  deed,  from  the  consid- 
eration of  the  jury,  to  say  whether  the  grantor  was  sane  and  of 
perfect  mind,  and  free  from  imposition  or  fraud,  at  the  time  the 
alleged  confirmation  was  made,  or  not.  These  exceptions  are 
not  sustained. 

The  fifth  reason  is,  that  the  court  erred  in  charging  the  jury 
that  recording  the  deed  was  no  delivery,  but  only  evidence  of  it, 
of  which  the  Jury  were  to  judge.  In  the  argument  on  this 
point,  the  counsel,  with  much  apparent  plausibility,  contended 

1.  Adlum  T.  Tard,  t  Bawle,  171  [18  Am.  Dto.  00«]. 
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that  hy  oar  recordiDg  act  of  1716,  deeds  of  bargain  and  sale  have 
the  same  effect  as  a  feoffment,  that  enrolling  is  like  livery  of 
seisin,  and  that  a  deed  takes  effect  from  it.  Without  entering 
into  a  minute  examination  of  the  soundness  of  the  doctrine 
contended  for,  as  that  appears  to  me  not  necessary,  I  will  yen- 
tare  my  opinion  thus  far,  that  although  a  feoffment,  lease  and 
release,  fine,  etc. ,  are  said  to  operate  by  transmutation  of  pos- 
session, and  a  baigain  and  sale,  by  the  act  alluded  to,  has  the 
same  legal  effect  as  a  feoffment  or  release,  yet  the  time  when 
the  deed  of  bargain  and  sale,  takes  effect  is  the  time  of  actual 
deUveiy.  In  the  evidence,  I  can  see  no  proof  of  the  delivery 
of  the  deed,  or  anything  to  show  who  placed  it  on  record;  in- 
deed, it  appears  to  me,  there  is  not  the  color  of  evidence  that 
William  Chess  took  the  deed  to  the  recording  office;  all  that  is 
proved  as  to  this  part  of  the  cause,  being,  that  two  or  three 
weeks  before  the  first  of  April,  the  old  man  came  to  the  river, 
and  said  "he  was  going  to  got  the  deed  recorded;"  and  thus  far 
he  is  traced,  and  no  further.  It  was  not  then  recorded,  and 
not  until  about  three  weeks  after,  by  whom,  no  one  does  or  can 
say.  I  have  examined  the  testimony  bearing  on  this  part  of  the 
cause,  with  some  attention,  and  it  appears  to  me  that  if  the  deed 
was  not  delivered  on  the  fourteenth  of  February,  1823,  there  is 
no  evidence  that  it  was  delivered  in  fact  at  any  other  time.  The 
mere  reading  of  it  is  not  a  delivery,  it  is  evidence  only  of  a  deliv- 
ery. Delivery  is  requisite  to  the  proper  and  legal  execution  of  a 
deed,  and  it  may  be,  as  stated  in  Shep.  Touch.  57,  58,  and  12 
Johns.  421 ,  either  actual,  by  doing  something  and  saying  nothing, 
or  else  verbal,  by  saying  something  and  doing  nothing;  or  it  may 
be  by  both;  but  by  one  or  both  of  them,  it  must  be  made;  for 
otherwise,  though  be  it  ever  so  well  sealed  and  written,  yet  it 
is  of  no  force.  The  delivery  may  be  to  the  party,  or  to  any  one 
for  the  party,  if  duly  authorized;  or  to  a  stranger,  for  the  use 
of  the  party,  without  authority.  I  can  not  see,  in  this  case, 
any  evidence  of  a  delivery  by  William  Chess.  If,  then,  the 
deed  was  not  delivered  on  the  fourteenth  of  February,  1823; 
if  on  that  day  the  grantor  was  insane;  it  was  incumbent  on  the 
plaintiff  to  show  when  it  was  delivered.  He  has  not  done  so; 
and  in  the  absence  of  proof  to  the  contrary,  the  inevitable  pre- 
sumption is,  it  was  delivered  in  fact  on  the  day  it  bears  date; 
but  on  that  day  the  jury  have  pronounced  him  to  have  been  insane, 
and  it  is  therefore  almost  unnecessary  to  say,  this  deed  could 
not  have  been  legally  executed.  The  recording  of  it,  therefore, 
was  no  delivery;  at  best,  it  was  merely  evidence  of  delivery. 
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of  which  the  juy  were  to  judge.  I  am  accordingly  of  opinioa^ 
that  in  respect  to  this  part  of  the  caose»  the  judge  chaxg<)d  cor- 
rectly, and  thaty  for  the  reason  here  assigned,  we  onght  not  io 
grant  a  new  trial. 

One  exception  more  remains  to  be  adverted  to.  It  is,  that  the 
court  erred  in  sastaining  the  challenge  of  the  defendants  to  a 
juror,  on  the  sole  ground  that  he  was  a  witness  in  the  cause. 
In  the  case  of  Harper  and  Irvine  v.  Kean^  11  Serg.  k  B.  280,  the 
cause  of  challenge  was,  "  that  the  juror  had  been  examined  be- 
fore arbitrators,  as  a  witness  for  the  defendant;"  and  it  is  there 
said,  that  a  juror  is  a  competent  witness,  and  that  therefore  it 
can  not  be  a  rule,  that  one  can  not  be  a  juror,  because  he  has 
given  testimony  in  the  same  cause  before  another  tribunal;  but 
it  is  also  there  said,  that  it  seems  if  the  testimony  be  of  such 
a  nature  as  to  show  that  he  had  formed  an  opinion  in  favor  of 
one  of  the  parties,  it  ought  to  exclude  him  from  the  jury.  And 
this  is  right.  In  this  case  the  juror  wished  to  be  excused,  and 
stated  he  was  a  witness.  It  did  not  then  appear  what  he  would 
prove;  but  it  was  known  he  was  a  witness  for  the  plaintiff;  and 
if,  as  it  has  been  said,  he  was  to  be  caUed  to  impeach  the  char- 
acter of  John  Boss,  who  was  an  important  witness  for  the  de- 
fendants, and  whom,  it  was  said,  the  juror  would  not  believe  oa 
oath,  he  ought  to  have  been  excluded  from  the  jury.  In  deliv- 
ering the  opinion  of  this  court,  in  a  case  at  the  last  term  for  the 
middle  district  at  Sunbury,  I  said,  that  it  did  not  escape  the 
discernment  of  our  legislature  that  a  principle  requisite  to 
secure  a  due  administration  of  justice,  and  fair  and  impartial 
trials,  was  to  have  jurors  who  were  impartial  and  entirely  free 
from  all  kinds  of  bias,  or  the  suspicion  thereof;  that,  like 
CsBsar's  wife,  they  ought  not  only  to  be  pure,  but  unsuspected. 
Our  jury  law  manifestly  provides  for  an  impartial  jury.  What 
was  done  in  this  particular  in  the  case  before  us  ?  Why,  a  doubt- 
ful man  was  set  aside,  in  a  great  measure,  upon  his  own  request, 
and  one  not  liable  to  any  objection,  substituted.  Surely  this 
was  not  error. 

In  fine,  we  are  of  opinion  that  a  new  trial  ought  not  to  be 
granted  for  any  of  the  reasons  assigned,  but  that  the  judgment 
of  the  circuit  court  should  be  affirmed. 

Tod,  J.,  dissented. 


GRAVTOB's    SuBSSQUBNT    DBCL4RATI0NS   TO    iMnUOH    DbXD.— At  tO  tlM 

MimiMibility  of  »  gimntor*s  deolaratioiui  after  the  deed  is  ezeeated  to  in- 
validate the  aame,  see  Osgood  v.  ManhaUan  Co,^  15  Am.  Deo.  304,  and  cita- 
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taoos  in  tlie  note  thereto;  lee,  also,  Omdry  y.  CMvot,  14  Id.  193»  and  note. 
At  to  the  idmifliibflitj  of  dedaratione  of  a  testator,  after  exeentiqg  his  will, 
eee  the  note  to  Jaekatm  r,  Kn^en,  3  Am.  Deo.  395.  See,  ahK>,  Reel  v.  Reel,  9 
Id.  632;  and  Dtm  v.  Brown,  15  Id.  395.  In  MaTaggaH  ▼.  Thompwn,  14 
Pa.  St.  154,  the  piinoipal  case  is  relied  on  as  anthority  for  the  dootrine  that  a 
testator's  dedlarations  after,  and  ahoat  the  time  of^  ezeoating  his  wiU,  are 
•iimi— iMa  as  eridanoe  on  the  question  of  his  sanity  or  insanity. 

Diumnr  of  Dbxd,  What  is.— dee  Ohadwiek  ▼.  Webber,  14  Am.  Deo. 
t22i  Banu  v,  Hatehy  Id.  369,  and  note.  That  personal  delivery  by  the 
grantor  is  nnnecessary,  see  Duncan  y.  Hodges,  17  Id.  734.  That  filing  a  deed 
for  reoord,  without  the  grantee's  knowled^po,  is  not  a  good  delivery,  see  ffer- 
ieH  v.  Herberts  12  Am.  Deo.  192;  and  Bama  v.  HcOch,  14  Id.  369.  In  Donnel 
V.  BeUat^  11  Fla.  St  352,  the  principal  case  is  approved  as  an  anthority  to  the 
same  efibet  In  Eyrick  v.  Hetrkk,  13  Pa.  St  494,  the  principle  that  delivery 
to  a  straqger,  for  the  grantee's  nse,  without  precedent  anthority,  is  good,  is 
approved.  It  is  held,  in  BetU  v.  Union  Bank,  18  Adl  Deo.  283,  that  delivery 
b  not  eesfmtiil  to  the  validity  of  a  deed  in  Maryland,  because,  by  statute,  it 
takes  effect  from  ita  date.  The  dato  of  a  deed  is  presumed,  in  the  absence  of 
eridence  to  the  contrary,  to  be  the  time  of  the  delivery  of  it:  Brtcken' 
ndge  v.  Todd,  16  Am.  Deo.  83.  The  whole  subject  of  the  delivery  of  deeds 
is  ft**««in^  in  the  note  to  Jones  v.  Jones,  16  Am.  Deo.  39. 

iMPXAGBifxsrr  OF  WmrsBSSB.— See  People  v.  Mather,  ante,  122,  and  the 
ritataouB  in  the  note  thereto.  In  Morrs  v.  Palmer,  15  Pa.  St.  56,  the  prinoi- 
pil  case  is  approved  on  the  point  that  a  witness'  "neighborhood"  is  co- 
extonsive  with  his  intercourse  among  his  fellows,  and  also  on  the  point  that 
greater  latitude  is  allowed  in  supporting  the  credibility  of  a  witness,  than  in 
impeaching  it 

Challbbodto  JuB0B8.^See  PoopU  v.  MaJther,  ante,  122;  and  citations  in 
the  noto  tberetoL 


MoGiBB  V.  Aabon. 

[1  Pbooss  Ajn>  WAxzt,  49.] 

DiFxn  TO  AX  OwnmATUiQ  Prixst  and  His  SuooxsaoBa,  not  being  a  oor- 
poratiofn  sole,  is  against  the  policy  of  the  law,  and  void,  as  tending  to  a 
psrpetoi^. 

DiTm  FOB  TKB  MAiRTurAVGB  OF  A  Pbust,  BUT  IN  £a8e  of  the  oongrega- 
taoo,  and  for  ita  benefit  alone,  may  be  supported,  though  the  congrega- 
tion was  not  incorporated  at  the  time,  and  such  congregation  is  entitled 
to  take  the  profita  of  the  estate,  subject  to  the  rij^t  of  the  priest  to 
have  them  applied  to  his  support. 

^tn  TO  A  Chaiutt  5HALL  NOT  Fail  for  want  of  a  trustee^  but  vest  as 
soon  aa  the  chanty  has  acquired  a  capacity  to  take. 

EnonoHT  brought  in  the  court  of  common  pleas,  but  re- 
moved to  the  circuit  court  of  the  same  county.  The  plaintiff, 
an  inducted  Boman  Catholic  priest,  claimed  to  be  the  devisee 
of  the  premises  under  the  will  of  Bev.  Tbeodorus  Browers, 
'Whereby  the  land  was  devised  as  follows:  ''  To  a  Boman  Cath- 
olic priest  that  shall  succeed  me  in  this  said  place,  to  be  en- 
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tailed  to  him  and  to  his  suocessors,  in  trust,  and  so  left  by  him. 
who  shall  succeed  me  to  his  successors,  and  so  in  trust,  for  the 
use  herein  mentioned,  in  succession  forever,  and  that  the  said 
priest  shall  say  four  masses  each  and  every  year,  forever,  viz.^ 
one  for  the  soul  of  the  Bev.  Theodoras  Browers,  on  the  day  of 
his  death,  in  each  and  every  year,  forever,  and  three  others  the 
following  days  in  each  year  as  aforesaid,  at  the  request  of  the 
Bev.  Theodoras  Browers;  and  further,  it  is  my  will,  that  the 
priest,  for  the  time  being,  shall  transmit  the  land  so  left  him  in 
trust  as  aforesaid,  to  his  successor,  clear  of  all  incumbranoes 
as  aforesaid/'  etc. 

The  congregation,  after  the  testator's  death,  supposing  a  de- 
vise to  an  officiating  priest  and  his  successors,  not  being  a  cor- 
poration sole,  to  be  void,  obtained  a  private  act  of  assembly, 
vesting  the  title  in  several  trustees  of  the  congregation,  and 
their  successors,  who  leased  the  premises  to  the  defendant. 
The  court  instructed  the  jdry,  in  substance,  that  the  plaintiff, 
who  was  admitted  to  the  successor  of  the  testator,  was  not  en- 
titled to  the  possession  of  the  premises  under  the  will;  that  the 
devise  was  intended  for  the  benefit  of  the  congregation,  and 
that  the  trustees  appointed  under  the  act  of  assembly  were  en- 
titled to  the  possession.  Verdict  for  the  defendant;  motion 
for  a  new  trial  on  the  ground  of  misdirection  overruled,  and 
judgment  on  the  verdict,  from  which  the  plaintiff  appealed. 

Nichols,  Foster,  and  Alexander,  for  the  appellant. 

Coulter,  for  the  appellee,  stopped  by  the  court. 

By  Court,  Gibson,  G.  J.  The  plaintiff,  an  inducted  Soman 
Catholic  priest,  claims  the  premises,  as  answering  the  descrip- 
tion of  the  devisee  in  the  will  of  the  Bev.  Mr.  Browers.  The 
defendant  holds  under  a  lease  from  trustees  appointed  by  a 
private  act  of  assembly,  to  execute  the  trusts  of  the  wiU,  be- 
fore the  congregation  had  obtained  its  charter  of  incorporation. 
Neither  party  doubts  the  right  of  the  plaintiff  to  have  the  prof- 
its applied  to  his  maintenance;  and  the  contest  is,  consequently, 
about  the  right  to  the  immediate  management  of  the  estate* 
Were  the  devise  interpreted  strictly  according  to  the  meaning  of 
the  words,  it  would  be  impossible  to  carry  the  intention  of  the  tee* 
tator  into  effect,  for  want  of  trustees  to  perpetuate  the  applica- 
tion of  his  bounty  to  the  successive  objects  of  it.  A  devise  to 
an  officiating  priest  and  his  successors,  not  being  a  corporation 
sole,  is  against  the  policy  of  the  law^  and  void,  as  tending  to  a 
perpetuity;  and  this  was  the  reason,  I  preaome,  why  the  kgal 
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titie,  which  it  was  supposed  had  escheated  to  the  common- 
wealth, was  vested  in  trustees  for  the  uses  declared  in  the  will. 
Bat  we  are  to  interpret  this  devise  as  if  the  legislature  had  not 
interfered;  and  we  can  prevent  it  from  failing  of  effect  for  want 
of  a  trustee,  only  bj  holdiog,  in  accordance  with  what,  not- 
withstanding the  literal  meaning  of  the  words,  was  undoubt- 
edly the  actual  intent^  that  the  devise  was  for  the  maintenance 
of  a  priest,  but  in  ease  of  the  congregation;  and  consequently 
for  its  benefit  alone.  Now,  although  the  congregation  was  not 
incorporated  at  the  death  of  Mr.  Browers,  yet  by  the  decisions 
of  the  court,  a  gift  to  a  charity  shall  not  fail  for  the  want  of  a 
trustee,  but  vest  as  soon  as  the  charity  has  acquired  a  capacity 
to  take.  But  before  the  congregation  had  acquired  that  ca- 
pacity, the  legislature  had  vested  the  title  in  trustees,  under 
whom  the  defendant  claims.  It  is  unnecessary  to  inquire  into  the 
oonsequences  of  this  act,  as  the  legislature  interfered  no  farther 
than  to  vest  in  those  trustees  whatever  might  have  escheated  to 
the  commonwealth,  without  at  all  meaning  to  alter  the  trusts 
in  the  will.  But  there  was  in  fact  no  escheat,  the  gift  being 
sustainable  on  principles  defined  in  former  decisions  of  this 
court;  and  consequently  there  was  nothing  on  which  the  act 
oould  operate.  That  matter  being  disposed  of,  it  follows  that 
the  congregation,  either  as  having  itself  the  legal  title,  or  as 
standing  in  the  relation  of  cestui  que  trust  to  the  lessors  of  the 
defendant,  is  entitled  to  take  the  profits  in  the  first  instance, 
but  subject  to  a  right  in  the  plaintiff  to  have  them  applied  to 
his  support;  and  the  exceptions  to  the  verdict,  therefore,  are 
not  sustained. 
,  Judgment  a£Brmed. 

Cbabtcablb  Bbquists  ahd  Dkvisbs. — ^For  an  extended  dimmMion  of  this 
■abject,  see  the  note  to  Dcuhiell  v.  AUomey-general,  9  Am.  Dec.  672;  see, 
also,  CoggtaihaU  v.  Pe/ton,  11  Id.  471;  Ortene  v.  Dennis,  16  Id.  58,  and  Me- 
Auley  V.  Wilson,  18  Id.  587.  The  principal  case  is  reoognized  and  approved 
ta  an  asthority  on  thii  aubject^  in  Magill  v.  Brown^  reported  in  a  note  to 
Bkmm'a  Kdaie,  Bright.  854,  and  in  Pepper'a  WiU,  1  Pan.  8eL  Gba.  in  Kq. 
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[1  Panoea  asd  Wixxa,  OC.] 
Wmor  A  TncaaoB  Blends  Rial  wtfh  Pessonal  Estats  in  one  fond,  the 
Iflgaeiea  given  by  the  will  are  a  charge  npqn  the  land. 

Chabob  is  Favor  or  Somb  of  thb  Lkoaxsbs  doaa  not  affbsl  Ihs 
charge  which  thoa  arises  by  implication. 
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Purchases  or  Lavd  Charged  with  a  Lboact,  at  Sherot's  Sale,  takes 
the  same  diBcharged  of  the  lien  of  the  legacy. 

Sale  under  av  Order  op  tthe  Orphans'  Court  haa  the  aame  effect,  ia 
thia  respect,  as  a  sheriff's  sale. 

Judicial  Sales  Divest  all  Liens,  whether  general  or  specific,  tboogh  there 
are  exceptions  to  the  rule,  founded  on  special  and  peculiar  circumstaneea. 

The  Monet  is  Substituted  por  the  Land,  hy  a  sale  under  the  order  of 
the  orphans*  court,  and  the  proceeds  are  to  be  distributed  among  the 
creditors,  in  the  order  of  their  claims  against  the  land. 

IfAiLURE  TO  Object  to  Form  op  Action. — ^Where,  in  an  action  to  recover 
a  legacy  charged  upon  land  brought  against  the  executor,  with  notice  to 
the  terre-tenant»  if  the  latter  appears  and  pleads  without  objecting  to  the 
manner  he  was  made  a  party,  the  judgment  will  not  be  reversed  solely 
because  of  the  form  of  the  action. 

To  BscovER  A  Lboact  Charged  on  Land,  the  approved  form  is  to  bring 
the  suit  against  the  executors,  and  tene-tenanta  generally,  or  by  name. 

Unless  all  the  Tebrb-Tenants  are  Warned,  those  who  are  warned  aro 
not  obliged  to  answer. 

Terse-Tenant  Failing  to  Plead  that  there  are  Others  not  warned, 
loses  the  benefit  of  contribution  or  relief  by  audita  querela,  in  case  exe- 
cution is  taken  out  against  his  land. 

On  a  Plea  that  All  the  Tsrrb-Tenaitts  have  not  been  Suxx oned,  tho 
plaintiff  may  have  a  writ  to  summon  those  alleged  to  be  terre-tenants* 
and  make  them  parties  in  the  same  manner  as  if  originally  summoned  or 
returned  by  the  sheriff  as  terre-tenants. 

Esrob  to  the  common  pleas.  Wyant,  the  defendant  in  error, 
who  was  plaintiff  below,  brought  an  action  against  John  and 
Michael  McLanahan,  the  plaintiffs  in  error,  who  were  defend- 
ants below,  as  surviving  executors  of  John  McLanahan,  de- 
ceased, with  notice  to  Jacob  Ickus,  terre-tenant,  to  recover  a 
legacy  given  to  the  said  McLanahan's  widow,  now  deceased,  the 
plaintiff  being  her  administrator.  The  testator,  by  his  will, 
gave  the  plaintiff's  intestate  a  legacy  of  six  hundred  pounds, 
Pennsylvania  currency,  one  hundred  pounds  to  be  paid  withia 
a  year  after  his  death,  and  the  residue  in  annual  installments  of 
twenty-five  pounds  each ,  until  the  whole  was  paid  to  her,  her  heirs 
or  assigns.  He  also  gave  her  a  room  in  his  mansion-house,  and 
a  comfortable  living,  and  also  a  mare  and  two  cows,  to  be  kept, 
for  her  use  during  widowhood,  on  the  plantation.  He  then  de- 
vised his  whole  real  and  personal  estate  to  his  three  sons,  John, 
Thomas,  and  Michael,  with  the  following  exception:  **  Except- 
ing such  part  as  hereafter  reserved  for  the  remaining  legatees, 
subjecting  my  land,  nevertheless,  to  be  liable  to  the  several  pay- 
ments hereafter  mentioned."  The  will  provided  that  the  land 
was  to  be  equally  divided  by  the  said  sons  among  themselves, 
hf.ving  regard  to  quantity  and  quality.     Sundry  legacies  were 
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then  given  to  other  children  of  the  testator,  and  the  said  sons, 
John,  Thomas,  and  Michael,  were  appointed  executors,  *'  to  pa^ 
aod  recover  all  just  debts,  and  discharge  the  legacies  within 
mentioned." 

The  declaration  set  out  the  terms  of  the  will,  and  averred 
that  the  said  John,  Thomas,  and  Michael  undertook  the  execu- 
tion of  the  same,  and  entered  upon  the  land;  that  Thomas  sub- 
sequently died;  that  the  surviving  executors,  and  the  said  Ickus, 
as  tenant  of  the  heirs  and  representatives  of  the  said  Thomas^ 
were  still  in  possession  and  enjoyment  of  the  devised  premises^ 
the  value  of  which  was  more  than  sufficient  to  pay  the  debta 
and  legacies;  and  that  no  part  of  the  legacy  to  the  plaintifTa 
intestate  had  ever  been  paid.  The  defendants,  John  and 
Michael,  pleaded  in  abatement,  setting  forth  in  substance  thai 
tie  said  land,  after  the  death  of  the  testator,  had  been  divided 
as  directed  by  the  will;  that  each  of  the  three  devisees  became, 
pursuant  to  the  division,  seized  of  his  own  part  in  severalty; 
that  Thomas  afterwards  died,  leaving  three  children,  who  wer& 
still  living;  that  an  administrator  of  his  estate  was  appointed, 
who,  under  a  decree  of  the  orphans'  court,  had  sold  and  con* 
veyed  certain  portions  of  the  said  Thomas'  share  of  the  land  to 
snndiy  persons  named,  for  the  payment  of  debts;  that,  on  an 
execution  issued  upon  a  judgment  against  the  said  Thomas*^ 
estate  for  a  simple  contract  debt,  another  portion  of  said  land» 
consisting  of  two  hundred  acres,  had  been  sold  at  sherifiTs  sale 
to  one  Hughes;  that  the  purchasers,  or  their  representatives,, 
were  still  in  possession  of  the  portions  conveyed  to  them;  but 
that  neither  they,  nor  the  children  of  the  said  Thomas,  had 
been  made  parties,  etc.  On  demurrer  to  the  plea,  the  court  ad- 
judged that  the  defendants  ought  not  to  be  compelled  to  answer 
until  notice  of  the  action  was  given  to  the  persons  named^ 
and  directed  such  notice  to  be  given,  which  was  done  accord- 
ingly. The  terre-tenants  appeared  and  pleaded  payment,  witk 
notice  of  special  matter,  and  the  defendants  John  and  Michael 
entered  the  same  plea. 

At  the  trial,  it  appeared  that  the  administrator  of  Thomas 
McLanahan,  deceased,  had  sold  and  conveyed  portions  of  the 
said  Thomas'  share  of  the  land  under  the  order  of  the  orphans*^ 
court,  as  allied  in  the  plea  in  abatement;  and  also  that  another 
portion  had  been  sold  to  Samuel  Hughes  under  an  execution  on 
a  judgment  against  the  said  Thomas'  estate,  as  alleged  in  said 
plea,  and  that  a  conveyance  had  been  duly  made.  It  further 
q^peared  that  part  of  the  legacy  in  suit  had  been  paid  and  thai 
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8omo  of  the  other  legacies  had  also  been  paid.  It  did  not  ap- 
pear how  much  pezsonal  estate  had  been  left  bj  the  testator,  cr 
whether  it  was  equal  to  what  had  been  thus  paid  out  on  the 
legacies.  The  chaige  of  the  court  was  favorable  to  the  plaintiff. 
The  assignments  of  error  sufficiently  indicate  the  nature  of  the 
instructions  which  were  objected  to.  The  verdict  was  in  favor 
of  Samuel  Hughes  and  Jacob  Ickus,  defendants,  who  both 
claimed  under  the  sheriff's  sale,  and  in  favor  of  the  plaintiff 
against  the  other  defendants  for  the  balance  which  remained  un- 
paid on  the  legacy.  Judgment  de  ierris  was  entered  on  the  ver- 
dict. 

The  eirors  assigned  on  behalf  of  John  and  Michael  McLana- 
han  were  that  the  court  erred  in  saying  to  the  juiy:  1.  That 
the  lands  bought  at  the  sheriff's  sale  were  discharged  of  the 
legacy.  2.  That  if  they  were  so  dischaiged,  only  one  ninth 
of  the  lega<7  was  dischaiged,  the  value  of  the  lands  so  bought 
being  about  one  ninth  of  that  of  all  the  land  devised.  3.  That 
the  action  could  be  supported  under  the  pleadings.  Error  was 
also  assigned  on  the  ruling  of  the  court  rejecting  certain  evi- 
dence offered  by  the  defendants,  which  need  not  be  stated,  as  it 
is  not  alluded  to  in  the  opinion.  The  second  and  third  errors 
above  mentioned  were  also  assigned  on  behalf  of  the  terre-ten- 
ants. They  also  assigned  for  error,  that  the  court  erred  in  8ay« 
ing:  1.  That  the  legacy  given  to  the  plaintiffs  intestate  was 
charged  on  the  lands  devised  by  the  testator  to  his  sons.  2. 
That  the  sale  made  by  the  administrator  of  Thomas  McLana- 
han,  pursuant  to  the  decree  of  the  orphans'  court,  did  not  dis- 
charge the  lands  so  sold  from  the  lien  of  the  legacy.  3.  That 
the  receipt  by  the  executors  of  the  testator  of  sufficient  person^d 
estate  to  pay  all  debts,  expenses,  and  legacies  in  fall,  together 
with  their  present  ability  to  pay  the  legacy,  would  not  be  a  suf- 
ficient reason  for  rendering  a  verdict  in  favor  of  the  terre-ten* 
ants. 

Dunlop,  for  the  plaintifb  in  error,  cited  Oauae  v.  WUey,  4 
Serg.  &  R.  622,  per  Duncan,  J.,  to  the  point  that  if  the  legatees 
were  obliged  to  come  in  and  claim  their  legacies  out  of  the  pro- 
ceeds of  the  sheriffs  and  administrator's  sales,  they  must  claim 
the  whole  amount,  such  legacies  standing  on  the  same  footing 
as  judgments. 

Waahingtorif  for  the  terre-tenants,  claimed:  1.  That  the  in* 
tent  of  a  testator  to  charge  a  legacy  upon  land  must  be  clear, 
and  that  the  intent  in  this  case  seemed  to  have  been  not  to 
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charge  the  legacy  now  sued  for  apon  the  land,  inasmuch  as  other 
legacies  were  expressly  charged,  citing  Lupton  ▼.  Lupton,  2 
Johns.  Ch.  614;  Keeling  v.  Brown,  5  Ves.  859.  2.  That  if  the 
legacy  was  charged  on  the  land,  it  should,  nevertheless,  have 
been  paid  out  of  the  personalty,  if  it  was  sufficient:  Cammcn* 
wealth  Y.  SheJby,  13  Serg.  k  B.  348. 

Chambers,  for  the  defendants  in  error,  cited  Brown  y.  Furer, 
4  Serg.  k  B.  213  [8  Am.  Dec.  693],  to  show  that  the  form  of 
action  used  in  this  case  was  proper.  On  the  point  that  the 
legacy  was  a  charge  on  the  land,  he  cited  Hoissenclever  t.  TvLoker, 
2  Binn.  526;  WUmany.  Norton,  6  Id.  395;  1  Boper  on  Leg.  448- 
452. 

By  Court,  Bogebs,  J.  We  think  it  clear  that  the  legacy  to  the 
plaintiffs  intestate  is  a  lien  on  the  real  estate  deyised  to  tho 
sons.  It  is  a  principle  of  English  jurisprudence,  as  well  as  the 
unquestioned  law  of  Pennsylvania,  that  when  the  real  estate  is 
blended  by  the  testator  with  the  personal,  the  land  is  charged 
with  the  payment  of  legacies.  And  the  reason  assigned  is,  that 
the  whole  wiU  may  take  effect,  and  all  the  legacies  be  paid, 
which  is  justly  supposed  to  be  the  intention  of  the  testator, 
when  both  funds  are  put  into  one:  Kennedy  v.  Cousmaher,  1 
Yes.  jun. ,  444;^  Hassenclever  v.  Tucker,  2  Binn.  531 ;'  Witman  v. 
Norton,  6  Binn.  896;  Nichols  v.  PosOethwaiie,  2  Dall.  131.  And 
this  effect  is  produced  by  implication,  and  is  not  effected  by  an 
express  charge  in  favor  of  other  legatees,  as  has  been  ruled  in 
TF6&6  V.  W^,  1  Boper  on  Legacies,  433,  a  case  equally  strong 
with  the  present,  where,  in  answer  to  a  similar  objection,  the 
court  said:  **  The  testator  might  use  express  words  of  charge  in 
one  part  of  his  will,  and  create  a  charge  by  implication  in 
another."  The  testator,  in  the  phraseology  used,  and  in  charging 
the  lands  devised,  with  the  payment  of  the  legacies  hereafter 
mentioned,  does  not  so  unequivocally  express  a  contrary  inten- 
tion as  to  curteil,  or  in  any  way  interfere  with  the  implication 
arising  from  blending  the  real  and  personal  fund  into  one. 

When  a  legacy  is  charged  on  land,  the  sheriffs  vendee  tekes 
the  land  discharged  from  the  lien  of  a  legacy.  And  this  is  the 
principle  of  the  case  of  Bamet  v.  Waahebaugh,  16  Serg.  &  B., 
410,  decided  after  great  deliberation,  and  since  repeatedly  rec- 
ognized. And  a  purchaser  of  land,  sold  by  order  of  the  orphans' 
court,  is  in  the  same  situation  as  a  sheriffs  vendee.  The  twenty- 
first  section  of  the  act  of  the  nineteenth  of  April,  1794,  enacts 

t.  Kidnqf  t.  Comuwtaker,  1  Vas.  jun.  444.  3.  HauaneUtHr  t.  Tucker,  2  Binn.  631. 
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that  no  lands,  tenements,  and  hereditaments,  sold  hj  order 
of  the  orphans'  oonrt,  shall  be  liable  in  the  hands  of  tiie  pur- 
chaser for  the  debts  of  the  intestate.  The  lands  went  into  the 
possession  of  the  devisee,  charg;ed  with  the  payment  of  the 
legacies,  and  was  therefore  a  debt  of  the  intestate  as  tenant  of 
the  land. 

Judicial  sales,  as  appears  from  the  whole  current  of  the  re- 
cent decisions,  divest  all  liens,  whether  general  or  specific^ 
and  the  exceptions  to  the  rale  are  grounded  on  special  and  pe- 
culiar circumstances.  The  land  sells  better  from  passing  into 
the  possession  of  the  purchaser  unincumbered,  aud  it  is  of  no 
consequence  to  a  creditor  who  sells  it,  provided  it  be  sold 
fairly,  and  the  proceeds  faithfully  applied.  It  is  the  duty  of 
the  court  to  see  that  no  loss  results  from  improper  practices,  or 
the  want  of  adequate  security,  in  a  sale  under  their  order,  and 
particularly  subject  to  their  control.  The  proceeds  of  the  sale 
must,  in  the  first  instance,  be  applied  to  the  payment  of  liens^ 
which  existed  in  the  life-time  of  the  intestate,  according  to  their 
respective  priority.  By  the  sale,  the  money  is  substituted  for 
the  land,  to  be  distributed  by  the  administrator  among  the 
creditors,  in  the  order  of  the  respective  claims  against  the  real 
fund,  which  by  process  of  law  has  been  converted  into  person- 
alty for  that  purpose.  A  uniform  rule  applied  to  all  judicial 
sales  avoids  confusion,  and  a  distinction  such  as  has  been 
adopted  by  the  conmion  pleas  is,  we  think,  contrary  to  the 
spirit  of  all  the  cases  which  have  been  recently  decided. 

An  objection  has  been  taken  to  the  form  of  tho  suit;  the 
action  is  brought  against  the  executor,  vdth  notice  to  the  terre- 
tenant,  who  appears  and  pleads,  without  objection  to  the 
manner  he  was  made  a  party.  After  this,  we  are  unwilling  to 
reverse  the  cause  on  that  ground  alone. 

The  most  approved  form,  as  appears  from  the  precedents,  is 
to  bring  the  suit  against  the  executors  and  the  terre-tenants, 
who  are  generally  most  interested  in  the  cause;  for  it  is  on  the 
failure  of  the  x>ersonal  funds  that  resort  is  had  to  real  estate: 
Jefferson  v.  Morton  et  al.,  2  Saund.  7.  The  action  may  be 
brought  either  against  the  tenants  of  the  land  generaUy,  with- 
out naming  them,  or  against  them  by  name;  but  the  former  is 
the  best  form,  and  in  England  is  constantly  used;  for  if  the 
plaintiff  undertake  to  name  them,  he  must  name  them  all;  and 
if  he  does  not,  those  who  are  not  named  may  plead  in  abate- 
ment: Chahooh  v.  HoUenbaugh,  16  Serg.  &  B.  432;*  Beresfordy^ 

1.  CkaMo9n  t.  liolUnback,  10  Serg.  H  B.  483  (16  Am.  Dm.  «7]. 
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Cole,  2  Saand.  7,  note  4.  When  suit  is  brought  against  the 
terre-tenants  generally,  the  sheriff  returns  speciallj  the  tenants 
of  the  land  who  come  in,  and  either  plead  generally  to  the 
action,  or  specially,  that  another  person,  naming  him,  was  and 
yet  is  tenant  of  the  land,  and  that  no  process  has  been  yet 
issued  against  him,  etc.,  and  pray  judgment  of  the  court,  if 
they  ought  to  be  compelled  to  answer  to  the  said  writ,  in  form 
aforesaid  returned.  And  the  reason  of  this  plea  seems  to  be, 
because  every  tenant  of  the  land  is  entitled  to  have  contri- 
bution, that  is,  all  the  lands  bound  in  the  hands  of  the  several 
purchasers,  or  owners  thereof,  must  be  equally  charged;  there- 
fore, unless  all  the  tenants  be  warned,  the  others  are  not 
obliged  to  answer.  And  if  the  tenant  does  not  take  advantage 
of  the  omission  in  the  first  instance,  by  a  plea  of  this  sort, 
which  he  may  do,  notwithstanding  the  sheriff's  return,  it  would 
iecm  he  loses  the  benefit  of  contribution,  or  of  relief  by  audita 
querda,  in  case  execution  is  taken  out  against  his  land  alone: 
MUdicU  V.  Crqfl,  (^/ro.  Joe.  506;^  Clark  v.  HardmUier,  2  Mun. 
525.'  In  £ngland,  he  cannot  plead  it  after  a  plea  in  bar:  Sir 
Wm.  Jones,  349;  Eyres  v.  Cowley,  2  Saund.  7,  note  10.  On  the 
plea  that  all  the  terre-tenants  have  not  been  summoned,  for 
the  having  speedier  justice,  the  plaintiff  may  pray  a  writ  to 
sommou  the  person  alleged  to  be  terre-tenant,  which  is  granted 
to  him  by  the  court*  and  by  this  means,  when  summoned  by 
the  sheriff,  he  is  made  a  party  in  the  same  manner  as  if  he  had 
been  summoned,  or  returned  by  the  sheriff  as  terre-tenant  of 
the  land. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 

LaoACiKS  Chaboxd  ok  Lanp. — See,  on  thia  sahjeot,  Brown  v.  Fttrer,  8 
Am.  Dee.  693,  and  note;  and  BirdaaU  v.  ffewleU,  19  Id.  392,  and  casee  cited 
in  the  note  thereto.  The  principal  case  is  cited  as  an  anthority  as  to  the 
proper  form  of  action  to  recover  such  a  legacy,  in  Brown  v.  WM^  1  Watts, 
41&  In  MiUenberger  v.  Schkgel,  7  Pa.  St.  243,  the  court  refer  to  the  form 
of  action  pointed  out  in  McLanahan  v.  WycaU^  as  obsolete.  In  LapsUy  v. 
Lapeley,  9  Id.  132,  it  is  spoken  of  as  a  "clnmsy  remedy.**  The  principle 
thoT9  laid  down,  that  a  design  to  make  a  particular  legacy  a  charge  on  land 
nay  be  inferred  from  the  blending  of  the  realty  and  personalty  in  a  devise, 
ii  approved  in  Totoer^a  AppropriaUon,  9  Watts  &  S.  106,  and  Qibson,  C.  J., 
Rfeniog  to  the  principal  case,  says:  **  That  case  has  become  a  role  of  prop- 
erty, and  it  is,  therefore^  not  to  be  shaken;  nor  ought  there  to  be  a  desire  to 
shake  ik** 

Thit  Jvdzoial  Saxjbb  Divist  all  LntHS,  except  in  special  cases,  is  held 
en  the  authority  of  McLanahan  v.  WycuU,  in  Thompson  v.  PfulUps,  I  Bald. 
884;  HeUman  v.  IleUman,  4  Bawle,  446,  447;-  Luce  v.  Snioely,  4  Watts,  398; 
and  MaUzer  v.  Menor,  8  Id.  297. 

1.  MidUl  T.  Cro/l,  Cro.  Jao.  606.  9.  CUrk  t.  Bardaaiek^  ICoon  SU. 
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Doner  v.  Stauffeb. 

[I  Pbokwb  h  WAsai.198.] 

FabtksbIb  IranuBT  xh  ths  Jodit  Erracraof  a  partnenh^  k  only  hk  ■hara 

of  wliai  may  lenudn  after  the  firm  debti  are  paid,  and  no  greater  int  uruit 

can  paat  by  a  Tolnntaxy  asrignment  or  ezeeation  sale  of  hia  abara. 
JdHT  CuDiroBs  or  a  PAnnnERSHip  asm  Ehtttlkd  to  a  Pboxbkvgb 

founded,  not  on  their  own  merits,  but  on  the  eqnity  epringing  from  the 

nature  of  the  contract  between  partnera. 
Jonrr  Cbxditobs  hays  no  PKBnBXirG^  nnleea  the  partnen  are  individiially 

involved,  except  in  the  ain^^  oaae  of  a  joint  commiaaion. 
BxECunov  CBXDrroR  or  a  Pabtnsb  Sblls,  not  the  partnerdiip  cihattela^ 

bnt  the  partner's  interest  incnmbered  with  the  joint  debta. 
Joint  Cbbditors  hays  no  Claim  to  thx  Pbockbds  of  auoh  a  aale,  bat 

moat  reaort  to  the  property  in  the  porchaaer'a  handa. 
Bale  on  Sepabatb  Esbcdtions  against  Two  ^Axartaa,  thon^  made  at 

one  time,  is  in  contemplation  of  law  a  aeparato  aale  of  the  intenat  of 

each,  and  a  parchaser  of  both  intereata  takea  the  property  diveated  of  all 

partnership  equities. 

Ebbob  to  the  common  pleas.  A  feigned  issae  was  directed 
by  the  court  below  between  the  defendants  in  error,  who  were 
plaintiffs  below,  and  the  plaintiffs  in  error,  who  were  defendants 
below,  under  the  following  circumstances:  The  defendants  be- 
low, being  severally  judgment  creditors  of  one  Daniel  Howry, 
obtained  executions  on  their  respective  judgments,  which  were 
on  August  9, 1825,  levied  on  the  personal  property  of  Daniel 
Howry  and  B.  B.  Eshelman  as  partners  in  trade.  The  plaint- 
ifEs  below,  being  severally  judgment  creditors  of  the  said  B.  B. 
Bshelman,  had  executions  on  their  said  judgments  levied  on 
the  personal  property  of  the  said  Eshelman  and  the  said  Howry, 
as  partners  aforesaid,  on  August  11, 1825.  The  property  waa 
sold  under  these  and  other  executions,  and  the  proceeds,  after 
payment  of  the  costs,  were  paid  into  court  for  distribution. 
The  plaintiffs  obtained  a  rule  to  show  cause  why  one  half  of  the 
proceeds  of  the  sale  should  not  be  applied  to  the  satisfaction  of 
their  executions  against  Eshelman.  The  court  decided  that 
they  were  entitled  to  Eshelman's  share  of  the  effects  of  the  firm 
as  it  was  on  the  day  their  executions  were  levied,  and  directed 
this  issue  to  ascertain  what  that  interest  was.  At  the  trial, 
the  plaintiffia  having  closed  their  case,  the  defendants  (whose 
counsel  also  appeared  for  the  joint  creditors  of  the  firm)  offered 
to  prove  that  the  firm  of  Howry  and  Eshelman  was  entirely  in- 
solvent on  August  11, 1825,  the  joint  debts  of  the  firm  greatly 
exceeding  its  property,  and  that  Eshelman  on  that  day  had  no 
interest  whatever  in  the  firm,  and  Howry,  being  liable  for  all 
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its  debts,  was  greatly  interested  in  having  its  property  applied 
to  the  payment  of  those  debts.  The  offer  was  overruled  upon 
objection,  and  the  judge  said  to  the  juzy  that  this  was  a  case 
where  all  the  partnership  effects  were  swept  away  by  separate 
executions  against  each  partner,  and  where  the  creditors  at 
laige  had  no  lien;  and  that  Eshelman's  interest ,  or  want  of  it, 
could  not  be  shown  by  evidence  of  debts  due  from  the  firm,  and 
that  therefore  the  evidence  as  to  the  insolvency  of  the  firm,  and 
is  to  Howry's  interest  in  having  the  funds  applied  to  the  pay- 
ment of  its  debts,  was  inadmissible.  The  defendants  excepted. 
It  was  further  alleged  by  the  defendants,  that  after  the  ezecu- 
tioDs  were  levied  the  said  firm  made  an  assignment  for  the 
benefit  of  its  creditors.  Verdict  and  judgment  for  the  plaintiffs, 
to  reverse  which  this  writ  of  error  was  sued  out.  The  sole 
question  was,  whether  the  separate  creditors  of  Eshelman  had 
a  right  to  be  paid  out  of  the  proceeds  of  the  sales  before  the 
joint  creditors  of  the  firm. 

Korria,  for  the  joint  creditors,  cited  Weai  v.  Skip,  1  Yes.  298; 
Id.  214;  Fox  v.  Hanberg,  Oowp.  446;  Pierce  v.  Jackson,  6  Mass. 
242;  Taylor  v.  Field8, 4  Yes.  896;  MaOer  of  Smith,  16  Johns.  102; 
NicoU  V.  Mumford,  4  Johns.  Oh.  522;  Id.  525;  Edy  v.  Davidson, 
Doug.  650;  Gow  on  Part.  49,  817;  Wat.  on  Part.  108;  Bank  of 
North  America  v.  McCaU,  8  Binn.  888, 871;  Knox  v.  Summers,  4 
Xeates,  477;  McCarty  v.  Enden,  2  Id.  190;  Moody  v.  Payne,  2 
Johns.  Ch.  548;  Kuhn  v.  Nixon,  16  Serg.  &  B.  118,  125;  Gold- 
wdl  V.  StOeman,  1  Bawle,  212,  216;  Wat.  on  Part.  72,  98;  BeU 
V.  Newman,  6  Serg.  &  B.  78;  Bank  v.  Stambaugh's  Admrs.,  18 
Id.  299;  Neff  v.  Barr,  14  Id.  166. 

Parke  and  Montgomery,  for  the  defendants  in  error,  were 
stopped  by  the  court. 

Hopkins,  for  the  plaintiffs  in  error,  cited  Hankey  v.  Oarrett, 
1  Yes.  242;  Wesi  v.  Skip,  Id.  456;  Taylxyr  v.  Fietds,  4  Id.  896; 
Pierce  v.  Jackson,  6  Mass.  242;  Cooper  v.  ChiUy,  1  Burr.  20; 
Shaw  V.  Tunbridge,  2  W.  Bl.  1064;  Edy  v.  Davidsm,  Doug.  650; 
Banky.Stambaughs  Admrs.,  18  Serg.  &B.  299;  Knox  v.  Summers, 
4  Yeates,  477;  Bank  v.  McCall,  8  Binn.  371;  NicoU  v.  Mumford, 
4  Johns.  Ch.  525;  Morely  v.  Strombom,  8  Bos.  &  Pul.  54. 

By  Court,  Gibson,  C.  J.  It  is  settled  by  a  train  of  decisions 
in  the  American  as  well  as  the  British  courts,  that  the  joint  ef- 
fects belong  to  the  firm,  and  not  to  the  partners,  each  of  whom 
is  entitled  only  to  a  share  of  what  may  remain  after  payment  of 
the  partnership  debts;  and,  consequently,  that  no  greater  inter- 
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est  can  be  derived  from  a  voluntary  assigfoment  of  his  share,  or 
a  sale  of  it  on  execution.  That  a  contract  which  enables  the 
parties  to  keep  a  class  of  their  creditors  at  bay,  and  jet  retain 
the  indicia  of  ownership,  should  not  have  been  deemed  within 
the  statutes  of  Elizabeth,  is  attributable  exclusively  to  the  dis- 
position universally  manifested  by  courts  of  justice  to  encourage 
trade.  But  such  as  it  is,  has  the  contract  of  partnership  been 
established;  and  the  principle  which  enables  the  partners  to 
pledge  to  each  other  the  joint  effects  as  a  fund  for  payment  of 
the  joint  debts,  has  introduced  a  preference  in  favor  of  the 
joint  creditors,  founded  on  no  merits  of  their  own,  but  on  the 
equity  which  springs  from  the  nature  of  the  contract  between 
themselves.  The  author  of  the  Commentaries  on  American 
Law,  vol.  8,  page  88,  attributes  this  preference  to  an  inherent 
equity  in  the  joint  creditors  themselves,  arising  from  a  supposed 
acquisition  of  the  partnership  effects  from  their  means. 

The  opinions  of  Chancellor  Kent  are  so  justly  entitled  to  def* 
erence,  that  no  prudent  judge  will  differ  from  him  without 
hesitation;  yet  I  can  not  but  adhere  to  the  opinion  I  expressed 
in  Bell  v.  Newman,  6  Serg.  &  R.  92,  that  in  cases  of  insolvency 
or  bankruptcy,  in  which  alone  the  question  of  priority  can  be 
material,  the  joint  effects  consist  of  the  wreck  of  the  capital 
originally  embarked.  Under  a  joint  commission,  by  which  the 
effects  pass  to  the  assignees,  while  the  partners  are  personally  dis- 
charged, I  admit  that  the  preference  of  the  joint  creditors  has 
no  other  foundation,  if  it  has  any  at  all,- than  this  supposed  in* 
herent  equity;  and  the  best  elementary  writer  on  the  subject  so 
disposes  of  the  difficulty:  Gk>w  on  Part.  841,  842.  But  in  the 
case  of  a  separate  commission.  Lord  Eldon  expressly  puts  it  on 
the  particular  equity  of  the  partners  themselves:  He  parte  Buf* 
fin,  6  Yes.  126.  And  in  the  case  of  an  execution.  Chief  Baron 
McDonald  does  the  same :  Taylor  y .  Fields,  4  Id.  896.  To  seeurei 
the  firm  from  the  extrayagance  of  its  members,  by  preventing 
the  capital  from  being  withdrawn  from  the  purposes  of  the 
partnership,  the  stock  is  pledged  for  the  burden,  which,  from 
the  nature  of  the  connection,  is  to  be  borne  by  all;  but  in  mold- 
ing the  law  of  partnership  to  its  present  form,  the  credit  gained 
by  giving  the  joint  creditors  a  preference,  was,  if  an  object  at 
all,  a  very  remote  one.  Accordingly,  with  the  single  exception 
of  a  joint  commission,  we  find  that  whereyer  the  partners  are 
not  individually  involved,  the  joint  creditors  have  no  preference 
whatever;  as  in  the  instance  of  a  bona  fide  assignment  of  the 
effects  to  one  of  the  partners,  after  the  partnership  has  beeo 
iissolved. 
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In  conseqnenoe  of  the  rule  as  Ibave  stated  it|  a  separate  exe* 
cation  creditor  sells,  not  the  chattels  of  the  partnership,  but  the 
interest  of  the  partner,  incumbered  with  the  joint  debts;  and 
the  joint  creditors  therefore  have  no  claim  to  the  proceeds.  To 
allow  them  the  proceeds,  and  recourse  to  the  property  in  the 
hands  of  the  purchaser,  would  subject  it  to  a  double  satisfaction. 
Neither  can  they  take  the  proceeds  or  the  property  at  their  elec- 
tion. They  can  interfere  at  all,  only  on  the  ground  of  a  prefer- 
ence which  has  regard  only  to  the  partnership  effects,  and  these 
have  not  been  sold,  but  only  the  subordinate  interest  of  the 
partner,  which  was,  strictly  speaking,  his  separate  estate.  Their 
recourse,  therefore,  is  necessarily  to  the  property  in  the  hands 
of  the  purchaser.  Now  had  the  sheriff  sold  the  interest  of  but 
one  of  the  partners,  the  execution  creditor  would  have  clearly 
been  entitled  to  the  proceeds.  But  although  he  sold  the  whole 
stock  at  one  operation,  on  separate  executions  against  both, 
there  was,  in  contemplation  of  law,  a  separate  sale  of  the  inter- 
est of  each.  What  then  would  have  been  the  effect,  had  these 
sales  been  made  consecutively  ?  The  first,  in  the  order  of  time, 
would  have  passed  the  interest  of  the  partner,  subject  to  the 
equity  of  his  copartner,  and  the  execution  creditor  would  have 
been  entitled  to  the  price.  But  this  equity,  together  with  the 
remaining  interest  of  the  other  partner,  would  have  passed  by 
the  succeeding  sale  to  the  same  purchaser;  the  execution  cred- 
itor, in  that  instance,  also  taking  the  proceeds.  Can  it  make  a 
difference,  then,  that  instead  of  being  consecutive,  these  two 
Bjdes  were  simultaneous  ?  A  curious  question  might  arise  whether 
separate  purchasers  of  the  shares  respectively,  would  stand  in 
the  relation  of  partners,  so  as  to  enable  the  joint  creditors  to 
follow  the  goods.  It  seems  to  me  they  would  not,  because  not 
personally  involved  in  payment  of  the  debts.  Here,  however, 
where  the  shares  of  the  partners  are  united  in  the  same  pur- 
chaser, every  semblance  of  partnership  equities  is  at  an  end. 
As  regards  the  goods  in  the  hands  of  the  purchasers,  this  is 
conceded;  but  the  joint  creditors  insist  that  the  proceeds  are 
M  be  Bubstitated  for  the  goods,  and  subjected  to  the  same 
equities.  That  might  be  done  if  the  proceeds  belonged  to  the 
partners;  but  it  is  not  easy  to  imagine  how  they  are  to  be  treated 
as  the  owners  of  money  raised  by  a  sale  on  executions  against 
them.  For  what  purpose  should  the  ownership  of  it  be  vested 
in  them,  even  for  an  instant?  Not  to  give  the  joint  creditors  a 
preference,  for  that  would  make  the  rights  of  the  partners  de- 
pend on  the  claims  of  the  joint  creditors,  who  on  the  contrary 
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can  claim  nothing  bat  hj  virtue  of  the  lien,  where  there  is  one, 
of  the  partners.  To  say  that  the  partners  have  such  a  lien 
becausb  the  joint  creditors  have  an  eqaity,  and  that  the  joint 
creditors  have  an  eqoitj  because  the  partners  have  a  lien,  would 
be  to  argue  in  a  circle.  Here  the  partners  can  not  be  prejudiced 
in  respect  of  their  claims  on  each  other,  the  advantage  to  be 
gained  from  an  application  of  the  joint  effects  to  their  separate 
debts  being  mutual  and  equal.  The  consequences  are  precisely 
the  same,  as  if  the  effects  had  been  sold  on  an  execution  against 
both.  We  are,  therefore,  of  opinion  that  the  joint  creditors 
can  not  interpose;  and,  consequentlj,  that  the  rejection  of  the 
evidence,  as  well  as  the  direction  to  the  jury,  was  substantially 
right. 

I  have  considered  the  question  on  principles  applicable  to  it^ 
in  analogy  to  well  settled  parts  of  the  law  of  partnership, 
rather  than  on  authority  bearing  directly  on  the  point.  But, 
since  this  opinion  was  drawn,  my  brother  Huston  has  directed 
my  attention  to  the  case  of  Brinherhoff  v.  Mdrvin^  5  Johns. 
Gh.  300,  which  is  direct  to  the  point;  so  that,  independent 
of  analogies,  we  have  an  authority  on  which  we  might  safely 
rule  the  cause.  But  both  principle  and  authority  are  adverse 
to  the  preference  claimed;  and  tiie  issue,  therefore,  was  oor« 
rectly  found  for  the  plaintiff. 

Huston,  J.,  dissented. 

BooEBB,  J.,  was  sitting  at  nMprisiu^  and  took  no  part  in  the 
judgment. 

Judgment  affirmed. 

As  TO  THS  ExTZNT  ov  A  Pabsnkb's  iNTKBBRr  in  the  paitnenhip  prop- 
erty, and  the  respective  ri^ta  of  partnership  crediton  and  separate  creditora 
of  the  individnal  partners,  see  WhUe  v,  Dougherty,  17  Am.  Dec.  802;  Dtm- 
aldmm  y.  Bank  of  Cape  Fear,  18  Id.  577,  and  Beed  v.  SheparcUon,  19  Id. 
097.  The  above  decision  is  recognised  as  an  authority  on  these  qnestions  in 
Kinf^s  Appeal,  9  Fa.  St.  126,  per  Hepbom,  P.  J.,  delivering  the  opinion  of 
the  ooort  below:  Snodgrae^  Appeal,  13  Id.  474;  J>eal  v.  Boffue,  20  Id.  234. 


KONIGMAGHEB  V. 


t,\ti\t\A 


[1  Pamon  asd  Wim,  90T.] 
BuBMnmoN  ov  a  Matter  to  Arbftration  bt  av  Exboqtob  was  formeriy 
regarded  as  an  admission  of  assets,  but  it  is  not  so  now,  and  is  oonsid- 
ered  merely  ss  a  mode  of  ascertaining  matters  on  which  the  parties  oaft 
not  agree. 
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BQuirr  JuBiSDionoir  to  Sxttu  Awwatbs  or  Exbcutobs. —Formerly  the  affairs 
ol  ezeoaton  were  principally  settled  either  in  ecolesiastioal  ooorts,  or  in 
ooarti  ol  law,  bat  now  the  aoooonts,  settlements,  and  responsibilities  of 
execators,  administrators,  and  guardians  are  included  with  other  trusts 
in  the  jurisdiction  of  the  court  of  chancery,  and  are  almost  exdusiyely 
detennined  in  that  court. 

EbocoTOBS,  Administbatobs,  or  Ouabdians  abb  Liable  only  for  what 
they  actually  receive,  except  in  cases  of  gross  negligence. 

TftmeiKB  A^tx  Liablb  fos  Gboss  Nxolioxnox,  and  for  their  own  acts,  in 
not  carefully  securing  money  which  was  in  their  hands,  and  put  out  by 
them,  but  not  for  failure  to  sue  at  once  a  former  trustee  while  in  good 
credit^  or  on  first  hearing  of  his  insolyency,  when  there  was  no  proba* 
bilityof  recovering  at  that  time. 

GuABDiAK  SHOULD  BX  HzLD  ONLY  TO  CoMMOK  Pbudbnge,  skill,  and  cau- 
tion,  and  should  be  answerable  only  when  his  acts  show  supine  negli- 
genoe  and  carelessness  of  duty,  and  of  his  ward's  interest,  or  for  a  loss 
occasioned  by  hie  own  act  in  selling  goods,  or  putting  out  money,  without 
taking  security. 

ExaoirroB  ob  Guabdian  Disposino  or  a  Fund  in  his  Hands  must  act 
with  proper  and  strict  caution,  such  aa  a  prudent  man  would  use,  and  is 
seldom  safe  unless  he  takes  security. 

Wbibx  a  Fund  has  nxyxb  gome  to  thb  Guabdian's  Hands  he  is  not  bound 
to  sue  instantly,  if  the  money  is  apparently  safe. 

OuABDiAN  Taking  a  Bond  without  Sboubtty  from  a  person  in  good  circum- 
stanoes,  for  money  which  has  never  been  in  such  guardian's  hands,  is  not 
liaUe  for  a  loss  arising  from  the  subsequent  and  unlocked  for  insolvency 
(d  the  obligor. 

AvpsAi.  from  a  decree  of  the  circuit  court  affirming  a  decree 
of  the  orphans'  court  in  settling  the  account  of  Konigmacher, 
the  appellant,  as  guardian  of  Eimmel,  the  appellee,  wherein 
the  appellant  was  charged  with  a  loss  of  money  due  his  ward 
on  a  bond  taken  hj  the  appellant  from  one  Weidman,  who  af- 
terwards became  insolvent.  The  decree  of  the  circuit  court  was 
without  prejudice,  and  with  a  view  to  a  decision  by  this  court. 
It  appeared  that  Weidman,  as  one  of  the  administrators  of  the 
estiUe  of  the  appellee's  father,  Jacob  Eimmel  (who  was  the  said 
Weidman's  father-in-law),  had  in  his  hands,  on  the  settlement 
of  the  estate  in  the  fall  of  1815,  four  hundred  and  seventy-six 
pounds  four  shillings  and  sixpence  belonging  to  said  estate; 
that  the  appellant  was  appointed  guardian  of  the  appellee,  who 
was  then  a  minor,  on  April  25, 1815,  and  on  April  1, 1816,  re- 
ceived from  Weidman  two  hundred  dollars  in  cash  and  took  his 
bond  without  security  for  the  residue  of  his  ward's  share.  In 
the  autumn  of  1820  Weidman  made  an  assignment  for  the  bene- 
fit of  creditors,  and  the  assignees  had  paid  fifty-five  percent,  of 
his  debts.  The  appellant  was  charged  by  the  decree  with  the 
pxincipal  and  unpaid  interest  of  the  bond.    The  witnesses  for 
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the  appellant,  most  of  whom  were  creditors  of  Weidman,  testi- 
fied that  when  the  bond  was  taken  the  said  Weidman  had  a 
farm  and  store  and  was  considered  honest,  sober,  and  indus- 
trious, and  believed  to  be  getting  rich.  None  of  his  creditors 
had  sued  him  and  only  two  had  taken  security,  and  they  only 
a  short  time  before  the  assignment.  His  insolvency  was  occa- 
sioned by  the  purchase  of  a  tract  of  land  at  a  time  when  pricea 
were  high  and  rising,  which  he  was  afterwards,  in  November, 
1820,  owing  to  a  decline  in  the  value  of  lands  in  that  county, 
compelled  to  sell  at  a  loss  of  about  twelve  thousand  dollars. 
The  witnesses  for  the  appellee,  including  his  mother  and  two  of 
his  brothers-in-law,  testified  that  they  had  loaned  Weidman 
money  without  security.  One  of  the  brothers-in-law  stated, 
however,  that  he  had  obtained  security  about  three  weeks  be- 
fore the  assignment.  The  mother  and  one  of  the  brothers-in- 
law  testified  that  after  the  sale  of  Weidman's  land  they  had  ad- 
vised the  appellant  to  get  security.  Another  witness,  also  a 
relative  of  the  appellee,  however,  told  the  appellant  afterwards 
that  Weidman  was  safe  and  the  appellant  said  he  would  risk  it. 
One  of  the  brothers-in-law  testified  that  he  knew  that  Weidmaa 
was  in  debt  when  the  bond  was  given,  but  he  did  not  tell  the 
appellaut. 

Ebpbins,  for  the  appellant,  claimed  that  the  guardian,  like 
any  other  trustee  or  a  bailee  without  interest,  was  bound  only 
to  exercise  the  same  discretion  and  judgment  which  a  prudent 
man  would  in  his  own  afiairs,  and  was  only  liable  for  a  grosa 
default  or  gross  neglect,  citing  Weal  v.  Skip,  2  Yes.  240;  Palmer 
V.  Jones,  1  Vern.  144;  2  Fonb.  Eq.  180;  (kgood  v.  Franklin, 
2  Johns.  Gh.  1,  27,  28  [7  Am.  Dec.  513];  Thompson  v.  Brown,  4 
Id.  619,  628;  Belchier  v.  Parsons,  Amb.  219;  Brown  v.  Lilion,  I 
P.  Wms.  141;  Jones  on  Bailments,  118, 119;  Pm  v.  Downing^ 
11  Serg.  &  B.  66;  Johnson's  Jjq)eal,  12  Id.  817;  BansaTs  Appeal^ 
1  Bawle,  260. 

Porter,  for  the  appellee,  contended  that  there  was  evidence  of 
gross  negligence,  and  that  even  if  there  was  a  reasonable  proba- 
bility that  the  money  was  lost  by  the  guardian's  negligence  he 
should  be  held  liable:  Pirn  v.  Downing,  11  Seig.  &  B.  66. 

s 

By  Court,  Huston,  J.  (who  stated  the  facts  of  the  case).  It 
is  a  matter  constantly  occurring  in  every  county ,  that  executors 
or  guardians  are  charged  with  losses,  and  to  settle,  if  possible, 
some  rule  is  desirable.  Perhaps  this  case  was  so  peculiar  in 
some  of  the  circumstances  as  to  call  for  a  decision,  in  imrt 
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founded  on  those  circumstanoes.  The  old  cases  at  law,  as  to 
the  liability  of  executors,  guardians,  etc.,  are  of  such  a  nature 
as  to  excite  astonishment.  They  would  seem,  by  consent,  to 
hsTC  been  set  up  like  a  cock  at  shrovetide,  to  be  thrown  at  by 
all  who  delight  in  such  sport.  If  an  executor  could  not  agree 
with  a  debtor  of  the  estate,  and  to  save  expense,  referred  the 
dispute  to  arbitrators,  who  made  a  deduction  from  his  demand, 
the  executor  was  charged,  and  must  make  up  this  deduction  out 
of  his  own  pocket;  and  it  did  not  avail  him  to  prove  that  the 
deduction  was  properly  made.  This  is  cited  as  law  by  Toller, 
although  it  has  not  been  the  law  for  several  centuries.  It  first 
cbanged  to  this,  that  a  submission  of  a  matter  to  arbitration, 
was  an  admission  o£  assets;  now  that  it  is  not  so,  and  it  is  at 
length  considered,  truly,  as  a  mode  of  ascertaining  matters  on 
which  the  parties  can  not  agree.  Courts  of  equity  early  inter- 
fered in  the  case  of  executors,  etc.;  and  as  they  were  then 
obliged,  in  every  case  of  a  recovery  on  a  bond,  to  interfere  to 
save  the  defendant  from  paying  the  whole  penalty,  so  they  in- 
terfered to  save  executors  and  administrators  from  paying  what 
in  justice  and  conscience  they  ought  not  to  pay. 

This  case  has  been  fully  and  ably  argued,  and  this  court  is 
not  unanimous.  I  proceed  to  state  the  ground  on  which  the 
majority  have  come  to  a  conclusion.  I  have  said  the  old  cases 
are  unreasonable,  and  are  not  law  now.  There  was  a  time  when 
the  affiurs  of  executors  were  principally  settled  either  in  ecole- 
nastical  courts,  or  in  courts  of  law;  but  as  the  jurisdiction  of 
chancery  increased,  it  included,  along  with  other  trusts,  the 
accounts,  settlements,  and  responsibilities  of  executors,  admin- 
istrators, and  guardians,  which  are  now  almost  exclusively  de- 
termined in  that  court.  I  shall  not  go  into  all  the  authorities, 
nor  trace  this  jurisdiction  from  its  origin,  but  content  myself 
with  a  few  cases.  In  Knighi  v.  Lord  PlymoiUh,  8  Atk.  480,  a 
receiTer,  appointed  in  chancery  for  the  rents  of  a  minor,  received 
seven  hundred  pounds,  at  Worcester.  There  being  some  ex- 
pense and  risk  in  remitting  to  London,  in  specie,  he  gave  it  to 
Winsmore,  a  trader  in  good  credit,  and  took  his  bills  on  Lon- 
don. The  bills  were  protested,  and  Winsmore  became  a  bank- 
mpt  within  a  week;  it  was  proved,  however,  that  at  the  time 
the  bills  were  taken,  his  credit  was  as  good  as  any  man's  in 
Worcester.  The  receiver  was  not  charged  with  the  money,  al- 
though it  was  urged,  that  not  being  a  trustee  appointed  by  the 
party,  but  by  the  law,  he  must  answer  with  the  utmost  strict- 
M88;  that  he  received  compensation,  too,  for  his  services,  and 
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therefore  was  held  to  greater  strictness.  In  1  Peere  Williams^ 
141,  where  an  executor,  without  being  authorised  by  a  decree, 
puts  out  money  on  real  security,  he  is  not  liable  though  the 
money  is  lost,  if  given  on  security  reputed  good,  and  no 
fraud. 

Be  parte  Bdchier,  Ambler,  218.  The  assignee  of  a  bankrupt, 
who  also  receives  a  compensation,  employed  a  broker  to  sell  to* 
bacco,  who  received  the  price,  and  about  ten  days  after  died 
insolvent.  The  commissioners  of  bankruptcy  charged  the  as* 
signee  with  the  loss;  but  on  application  to  chancery,  the  chan- 
cellor said,  if  the  assignee  was  charged  in  this  case,  no  sane 
man  would  ever  become  an  assignee.  He  entered  at  large  into 
the  law,  referred  to  several  cases,  and  came  to  the  conclusion 
that  it  is  not  necessary,  in  every  case,  to  take  security;  if  the 
trustees  act  for  the  trust  as  prudent  persons  act  for  themselves, 
and  in  the  usual  way  of  business,  they  are  not  liable.  In  2 
Vernon,  240,  Jones  and  Lewia,^  we  find  a  still  stronger  case,  and 
to  the  same  effect:  after  decree  to  count  and  to  pay  over,  an 
administratrix,  instead  of  going  to  the  plaintiff  and  paying,  left 
the  money  with  her  solicitor,  to  pay  when  called  for;  he  was 
robbed,  and  she  was  excused.  It  is  again  put  on  the  ground 
of  her  acting  as  prudent  people  act  in  their  own  cases;  to  keep 
the  trust  fund  as  they  keep  their  own. 

I  could  trace  the  same  doctrine  through  every  case  from  that 
time.  In  a  neighboring  state,  a  chancellor  of  great  eminence 
for  learning,  industry,  and  ability,  has  fully  adopted  the  same 
doctrine;  and  it  is  settled  in  New  York  that  executors,  admin- 
istrators, or  guardians  are  not  liable  beyond  what  they  actu- 
ally receive,  unless  in  case  of  gross  negligence.  Where  thej 
act  as  others  do  with  their  own  goods,  with  good  faith,  and  not 
gross  negligence,  they  are  not  liable;  indeed,  the  first  case  ia 
stronger  than  that.  See  2  Johns.  Ch.  27,  et  9eq,;  4  Johns.  Ch. 
619. 

This  subject  has  been  considered  in  this  court;  I  shall  not 
review  all  the  cases.  In  11  Serg.  &  B.  67,  68,  Pimm  v.  Dovming 
and  Stalker,*  we  have  a  case  much  stronger  than  this.  The 
money  was  not  forced  from  the  administrators  (the  mother  and 
uncle  of  the  ward)  for  three  years,  and  was  lost;  for  this  the 
guardian  was  not  held  liable;  part  was  in  the  hands  of  the  joint 
guardian,  and  by  Stalker  given  to  his  co-guardian,  who  was  go* 
ing  into  trade;  for  this  he  was  held  liable.  The  principle  set- 
Ued  in  that  oaae  is,  that  for  gross  negligence  trosteeo  an  IfaK 
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b1e«  and  for  their  own  acta  in  not  carefully  securing  money 
which  was  in  thoir  hands  and  put  out  by  them;  but  for  not 
suing,  at  once,  a  mother,  who  was  an  administratrix  and  in  good 
credit,  or  not  suing  her  when  they  first  heard  of  her  insol- 
vency, if  no  probability  of  recovering  at  that  time,  they  were 
not  answerable. 

In  Johnson's  Appeal,  12  Serg.  &  B.  317,  the  matter  was  again 
fully  considered;  in  that  case,  the  grounds  for  charging  the 
guardian  were  stronger  than  in  this.  In  1815,  he  settled  with 
the  ezecutors,  and  for  a  balance  to  his  ward,  of  one  thousand 
six  hundred  and  seventy -two  dollars,  he  neither  took  nor  asked 
secaiiiy,  but  interest  was  paid  him.  In  1819,  the  executor 
settled  his  account,  and  a  balance  of  nine  thousand  dollars  and 
upwards  was  in  his  hands;  the  guardian  took  no  step  to  recover 
his  ward's  share,  for  seven  months.  In  1820,  he  applied  to  the 
orphans'  court  to  have  security  or  that  th^  executor  should  be 
dismissed,  and  lie  was  dismissed.  It  is  true  that  the  money 
was  not  payable  to  the  ward  until  she  was  twenty-one,  but  the 
executor  was  not  cited  to  give  security  until  he  was  totally  in- 
solvent; yet  there  was  no  suit  or  judgment  against  him  until 
after  he  was  dismissed  by  the  orphans'  court,  nor  any  evidence 
that  he  was  of  doubtful  credit;  nor  of  any  notice  to  guardian, 
except  by  deposition  of  the  widow,  who  had  trusted  him,  and 
who  herself  had  no  security. 

It  is  there  said  to  be  the  harshest  demand  that  can  be  made 
in  equity,  to  make  a  trustee  answerable  for  what  never  was  in 
his  hands,  or  to  make  up  a  deficiency  not  owing  to  his  willful 
default.  More  ought  not  to  be  expected  from  guardians  than 
common  prudential  care;  they  should  not  be  made  liable,  unless 
under  unfavorable  circumstances;  their  acts  expose  them  to  the 
animadversion  of  the  law  for  supine  negligence,  showing  care- 
lessness of  duty  and  of  the  ward's  interest,  or,  when  the  loss  is 
occasioned  by  their  own  act,  in  giving  credit  without  taking 
security,  when  they  sell  goods  or  put  out  money  in  their  own 
hands. 

Where  executors  or  administrators  take  possession  of  the 
goods  of  the  deceased,  and  sell  them  (usually  in  this  country  at 
auction),  it  is  usual  to  require  from  the  purchaser  of  such  as  are 
sold  on  credit,  surety  in  the  note;  if  this  is  not  taken,  the  exec- 
utor 18  generally  chaiged  with  the  amount,  for  he  had  the  goods 
in  bis  own  possession;  but  he  is  not  obliged  to  take  a  freeholder 
for  baiL  If  the  bail  is  a  man  generally  reputed  good  for  so 
moeh,  it  is  sufflcient.     So  if  a  guardian  has  on  hand  money  of 
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his  ward,  and  puts  it  ont,  he  will  generally  be  liable,  nnlesa  h« 
take  a  snretj  in  the  note.  I  do  not  say  he  woold  in  all  cases: 
ex  gratia,  if  he  took  a  mortgage  on  land,  and  an  old  title,  un- 
known at  the  time,  should  sweep  away  the  property.  In  short, 
whenever  the  executor  or  goaxdian  actaally  has  the  fund,  and 
disposes  of  it  to  another,  he  mast  do  it  with  proper  aod  strict 
caation,  as  a  prndent  man  would,  and  is  seldom  safe,  unless  lie 
does  take  security.  But  where  the  fund  never  actually  cornea 
into  the  hands  of  a  guardian,  all  the  cases  make  a  difference; 
he  i3  not  bound  instantly  to  sue  in  all  directions;  the  mother, 
brothers,  or  brothers-in-law  of  the  ward  are  not  to  be  harassed 
to  extremity,  if  to  all  appearance,  and  in  the  general  opinion, 
the  money  is  safe  in  their  hands.  If  adults  of  the  family  have 
funds  in  the  same  situation,  or  if  other  prudent  men  have,  and 
consider  all  safe,  the  law  does  not  require  evoiy  possible  pre- 
caution and  exertion  from  a  guardian. 

An  unusual  rise  and  depression  of  property  occurred  over 
most  parts  of  this  state,  from  1814  to  1820;  many  of  those  who 
were  considered,  and  who  were  of  eminent  skill  in  business  of 
great  industry,  and  as  honest  as  any  of  their  neighbors,  were 
ruined.  It  was  a  time  in  which  ruin  overwhelmed  many  of  all 
classes,  and  accident  had  more  to  do  in  the  eventual  wealth  or 
poverty  of  evexy  man  than  knowledge  or  exertion.  The  infatua- 
ation,  as  it  is  now  called,  pervaded  all  ranks. '  A  few  from  ex- 
treme caution,  a  few  from  extreme  indolence,  and  perhaps  some 
few  from  a  great  superiority  of  mind  or  experience,  kept  aloof. 
It  is  not  right,  however,  to  make  them  a  standard  1^  which 
trustees  are  to  be  held  liable  or  not;  pre-eminent  knowledge  or 
uncommon  foresight  is  not  required.  Ordinaxy  men  are  to 
be  compared  with  and  judged  by  the  standard  of  ordinazy  men. 
Oommon  skill,  common  prudence,  and  common  caution  are  all 
that  courts  have  required  or  ought  to  require. 

There  is  no  proof  that  Weidman  was  a  general  speculator;  he 
bought  a  place  called  the  Dry  Tavern;  no  one  has  said  he 
bought  too  bigh  or  lost  by  it.  If  he  had  become  extravagant 
or  intemperate,  or  lost  his  character  for  honesty,  or  if  an  opinion 
that  he  was  failing  had  generally  existed,  the  guardian  ought  to 
have  sued  or  got  security.  The  proof  fairly  viewed  is,  that 
until  the  sale  of  his  Oarber  place  had  shown  a  loss  of  above 
twelve  thousand  dollars,  he  was  considered  safe;  and  even  then 
the  widow  did  not  sue,  nor  ask  security,  uor  did  any  but  two 
out  of  about  twenty  creditors,  all  of  whom  we  must  take  to  be 
earef  ul,  prudent  men.    Your  money  lenders  are  not  dull-sighted* 
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nor  negligent  of  their  interest;  and  no  coart,  I  think,  has  said 
that  a  proardian  is  liable  unless  he  have  more  caution,  more 
knowledge,  or  more  foresight  than  his  neighbors. 

No  two  eases  of  this  kind  can  be  exactly  alike  in  all  their  cir- 
eumstances,  and  therefore  courts  can  only  give  general  rules. 
Whether  a  case  comes  within  a  general  rule  is  a  matter  about 
which  judges  have  differed,  and  will  differ.  In  this  case,  a 
majority  of  the  court  are  of  opinion  that  as  he  never  had  pos- 
session of  the  money,  and  found  it  in  hands  which  the  family 
aud  neighbors  thought  safe,  it  was  not  gross  or  culpable  neg- 
ligence to  leave  it  there.  As  to  not  getting  the  interest,  it  was 
probably,  perhaps  certainly,  because  the  ward  did  not  need  it. 
The  fact  that  Weidman  was  deeply  indebted,  though  believed 
solvent,  is  answered  by  the  case  from  Atkyns,  in  which  he 
whose  drafts  the  receiver  took  was  believed  good,  though  he  be- 
came bankrupt  in  a  week. 

As  to  not  suing  after  sale  of  the  land,  it  is  answered  by 
Pirn  V.  Downing,  where  the  guardian  was  excused  for  not  su- 
ing the  administrators  as  soon  as  he  heard  they  were  indebted, 
because  there  was  no  evidence  he  would  then  have  got  any- 
thing. In  this  case,  we  see  no  evidence  that  a  suit  would  have 
obtained  any  more  than  is  now  got. 

The  decree  of  the  circuit  court  is  reversed  as  to  all  which  re- 
spects the  amount  lost  by  the  insolvency  of  Weidman.  The 
rest  of  the  decree  is  affirmed. 

Tod,  J.,  dissented. 

Decree  reversed. 


LuBoiTT  ov  QuABDZAXs  AiTD  BxioOTOBS. — ^The  prindple  laid  down  in 
the  forefpnng  case,  that  a  guardian  is  bound  to  ezeroiBe  only  common  pru- 
dential care,  is  referred  to  with  approval  in  Eyster^a  Appeal,  16  Pa.  St.  376. 
In  Steals  Appeal,  5  Whart  476;  Calhoun's  Estate,  6  Watta,  189,  and  Nye^s 
EMaie^  5  Watts  k  S.  256,  the  doctrine  that  a  guardian  or  executor  is  not 
liable,  except  for  grosE  negligence,  where  he  takes  a  note  without  security 
for  a  debt  which  never  came  into  bis  hands,  and  a  loss  of  the  debt  occurs,  is 
ipproved.  But  that  this  doctrine  is  not  applicable  whore  he  loans  funds  in 
his  hsods  without  taking  security,  ss  laid  down  in  the  principal  case,  is  held 
bZ>Jetterk4  V.  E^,  5  Pa.  St.  M. 
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Law  <nf  TAKanasart  is  Pabt  ov  thb  Law  Msbohaiit,  which  hai  raipeek 
exoliinTely  to  the  IniaineaB  of  oommerae;  and  m  ntlod  inatniiiMnti  do 
not  ordinuily  enter  into  soeh  bniinei,  the  authority  of  a  partner  does 
not  extend  to  their  ezeoation. 

PAKRfSR'S  AUTHOBirr,  VTES  Ut  A  PASTHKBSHZP  HOT  PUBXLT  ComOMCiAl^ 

ia  regohkted  by  the  oaages  of  tnde. 

Sbalxd  Ixsthxnajsn  Sionkd  bt  a  Pabxetkr  with  the  firm  name^  even 
thongh  given  in  a  partnership  tiannction  and  for  the  partnetahip  benefit^ 
does  not  bind  his  copartners. 

AmrHOBiTT  CAK  VOT  BS  GiTZir  TO  A  Pabivsb  bt  Pabol  to  bind  his  co- 
partners by  deed. 

TsDio  DONB  nr  Aitothbb's  Pbbebgb  abd  at  Hn  Rbqubst  is  his  imm^ 
diateaetb 

Ohx  hat  Adopt  a  Sbax.  AmxsD  bt  Akothbb  without  his  anthority;  or 
even  against  his  will,  and  by  delivery  make  the  instroment  his  deed. 

PtBA  ov  KoN  Est  Factum  Hoj)  a  Defxnbb  on  thb  Mbbits. — Where  aa 
award  was  made  against  copartners  upon  a  sealed  instnunent  execated 
in  the  firm  name  by  one  partner  without  authority,  and  they  agreed  to 
let  the  award  stand  as  security  on  being  "let  into  a  defense  on  the  merits 
without  being  in  any  degree  prejudiced  by  the  award,"  it  was  held  that 
they  might  under  such  agreement  plead  rum  est  /(utum^  that  being  a  d^ 
fense  "on  the  merits." 

Objbction  to  such  Plka  Waxvbd  bt  Takino  Issub.— An  objection  that 
such  plea  is  precluded  by  the  agreement  is  waived  by  taking  lasuo 
thereon. 

JODOMBirr  GAB  NOT  BB  BXBDBBBD  AGAINST  THB  PaBTNBB  WBO  SlOBBD  the 

instrument  in  such  a  case  in  an  action  against  all  the  partnera. 

EaBOB  to  the  district  court  of  Lancaster,  in  an  action  of  oot* 
enant,  against  Michael  Withers,  George  Withers,  and  John 
Withers,  trading  under  the  firm  of  John  Withers  &  Co.,  on  a 
sealed  instnunent  reciting  the  purchase  of  certain  wood  land 
from  the  plaintiff  for  which  the  covenantor  agreed  to  pay  a 
certain  sum  per  acre,  and  to  give  three  notes  therefor  as  soon  aa 
the  wood  land  was  surveyed,  and  also  to  furnish  to  the  plaintiff 
a  certain  number  of  rails  out  of  the  wood  when  cut.  The  in- 
strument ran  throughout  in  the  first  person  singular  as  follows: 
''Be  it  remembered,  that  on  the  thirteenth  day  of  January, 
1816,  I  have  purchased  of  Benjamin  Hart,  forty  acres,"  etc. 
The  attestation  clause  was  as  follows:  **  In  witness  whereof,  I 
have  hereunto  set  my  hand  and  seal,  the  day  and  year  first 
above  written."  The  signature,  however,  was  *' John  Withers 
&  Co. ,"  although  no  mention  was  made  of  the  firm  in  the  body 
of  the  instrument.  The  case  having  been  submitted  to  arbi* 
tratorti  on  a  rule  of  reference*  obtained  by  the  plaintiff,  an  award 
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was  made  in  favor  of  the  plaintiff  for  eleven  dollars  and  seventy 
eents  with  costs.  The  attorneys  of  the  parties  subsequently 
agreed  "that  the  award  of  arbitrators  in  this  cause  should 
stand  as  a  security  for  the  sum,  if  any,  which  shall  hereafter 
be  found  to  be  due  on  trial;  and  that  the  defendants  are  to 
be  let  into  a  defense  upon  the  merits,  without  being  in  any 
degree  prejudiced,  by  the  award,  in  their  defense."  The  de- 
fendants pleaded  non  est  factum  and  performance  with  leave, 
etc.,  and  the  plaintiff  joined  issue.  It  appeared  that  the  in- 
strument was  in  fact  executed  by  John  Withers  in  the  absence 
of  the  other  partners.  The  plaintiff  offered  evidence  in  connec- 
tion with  the  instrument,  to  ehow  that  when  the  instrument  was 
executed,  the  defendants^  John,  Michael,  and  George  Withers, 
were  iron  masters  in  company,  that  they  acted  and  transacted 
business  for  each  other,  by  one  executing  deeds  in  the  name  of 
one  for  the  use  of  all  of  the  company;  and  that  the  whole 
proceeds  of  the  timber  were  token  to  the  company  works,  and 
there  used  for  the  joint  interest  of  the  company  with  the  full 
approbation  of  all  the  defendants.  The  evidence  was  rejected 
and  the  plaintiff  excepted.  The  same  evidence  was  offered 
against  John  Withers  alone,  and  was  rejected,  and  the  plaintiff 
again  excepted.  Judgment  for  the  defendants,  which  this 
writ  was  brought  to  reverse,  the  rulings  excepted  to  as  above 
stated  being  assigned  as  errors. 

Jenkins  and  Hopkins^  for  the  plaintiff  in  error,  contended  that 
although  ordinarily  partners  have  no  authority  to  bind  each 
other  by  deed,  yet  they  may  agree  to  be  so  bound;  that  such 
agreement  may  be  made  by  parol;  that  the  evidence  of  the 
partners'  assent  thereto  may  be  either  express  or  inferential,' 
and  that  a  deed  executed  by  one  partner  for  all  may  be  ratified 
by  subsequent  acts,  citing  Wats,  on  Part.  163;  Chit,  on  Con.  74; 
EUiatt  V.  Davis,  2  Bos.  &  Pul.  838;  2  Stark.  Ev.  88;  Skinner  v. 
Dayton,  19  Johns.  513  [10  Am.  Dec.  286];  that  the  assent,  and 
not  the  sealing,  makes  the  instrument:  BandaU  v.  Van  Vechten, 
Id.  60  [10  Am.  Dec.  193];  Buchanan  v.  Corry,  Id.  187  [10  Am. 
Dec.  200];  that  the  defense  here  was  stripped  of  all  equity,  be- 
cause the  firm  had  received  the  benefit  of  the  contract,  and  that 
this  fact  should  here  be  taken  into  consideration  because  in 
Pennsylvania  covenant  is  an  equitable  action:  Kuhn  v.  Niason, 
15  Serg.  &  B.  125;  and  that  at  all  events  the  contract  was 
binding  on  the  partner  who  executed  it:  Oerard  v.  Basse,  1 
DaU.  119  [1  Am.  Dec.  226];  1  W.  Bl.  1133;   Green  v.  Beats,  2 
Cai.  255;  4  Esp.  220. 
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Buchanan,  contra,  insisted  that  partners  coold  not  Und  each 
other  by  deed  unless  specially  authorized,  and  that  such  au- 
thority could  not  be  given  except  by  deed;  that  the  receipt  of 
the  consideration^  by  the  partners  would  not  make  them  liable 
on  a  sealed  instrument  executed  by  one,  and  that  the  authority 
of  partners  to  bind  each  other  was  confined  to  simple  commer- 
cial transactions,  citing  Wats,  on  Part.  160;  Harrison  y.  Jackaon^ 
7  T.  B.  207;  Thylor  t.  OoryeU,  12  Serg.  &  B.  243;  2  Cai.  255; 
Chit,  on  Con.  78. 

By  Court,  Gibson,  C.  J.  The  law  of  partnership  is  part  of 
the  law  merchant,  which  has  respect  exclusively  to  the  business 
of  commerce,  and  as  sealed  instruments  do  not  ordinarily  enter 
into  it,  the  authority  of  a  partner  being  limited  to  the  scope  of 
the  trade,  is  held  to  be  incompetent  to  the  execution  of  them. 
There  may,  iudeed,  be  a  partnership  to  carry  cu  a  business  not 
purely  commercial;  still,  however,  the  authority  of  the  partners 
is  regulated  by  the  usages  of  trade.  The  measure  of  this  au- 
thority allowed  by  the  law  merchant,  being  graduated  to  the 
exigencies  of  commerce  by  experience,  is  the  wholesome  and 
eonveuient  one;  nor  ought  we,  by  an  apparent  h\rdship,  to 
be  drawn  into  a  desire  to  enlarge  it.  Undoubtedly  tne  partner- 
ship had  the  benefit  of  the  plaintiff's  wood;  but  he  thought  fit 
to  furnish  it  on  separate  account;  and  even  if  he  supposed,  iu 
point  of  law,  that  the  covenant  of  the  party  who  sealed  the  deed 
bound  all  the  defendants,  yet  that,  as  we  have  lately  determiijc-cl 
in  Moser  v.  Libengulh  (MSB.),  is  not  such  a  mistake  as  would  en- 
title him  to  equitable  relief;  much  less  can  we,  on  the  ground 
of  an  equity  between  the  partners  themselves,  say  tbat  an  in- 
strument is  a  deed  in  equity,  which  is  not  a  deed  at  law.  That 
even  a  court  of  plenary  chancery  powers  will  interpose  for  or 
against  a  stranger,  on  the  foot  of  such  an  equity,  admits  of 
more  than  a  doubt.  Skinner  v.  Dayton^  is  not  that  case,  and  I 
cite  it  merely  to  dissent*  from  a  point  of  doctrine  asserted  in 
it,  on  the  authority  of  Bail  v.  Dunsterville,  4  T.  B.  818,  that 
an  authority  to  one  partner  to  bind  the  others  by  deed  may 
in  some  cases  be  by  parol.  I  am  at  a  loss  to  conceive  how  that 
case  can  be  deemed  an  authority  for  the  conclusion  deduced 
from  it.  It  was  the  case  of  a  bill  of  sale,  sealed  by  the  one  in 
the  presence  of  the  other,  and  delivered  as  the  act  of  both;  and 
it  is  therefore  clear  that  the  validity  of  the  execution  was  not 
supposed  to  depend  on  the  existence  of  a  previous  authority. 
A  thing  done  in  the  presence  of  another,  and  at  his  request,  is 
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his  immediate  act;  as,  for  instance,  the  administration  of  an 
oath  in  the  presence  of  a  judicial  officer,  who,  by  the  by,  can 
not  appoint  a  deputy.  One  may  adopt  as  his  own  a  seal  affixed 
by  another  without  his  aathority,  or  even  against  his  will,  and 
the  deliveiy,  being  his  immediate  act,  makes  the  instrument  his 
immediate  deed.  The  law  is  fixed  and  certain,  that  the  au- 
thority of  any  agent  to  bind  by  deed,  can  in  no  case  or  under 
any  drenmstances  be  by  parol. 

But  it  is  alleged  that  the  plaintiff  was  entitled  to  treat  this  as 
the  covenant  of  all  the  defendants,  by  their  agreement  in  the 
eanse.  He  had  obtained  an  award  under  the  arbitration  act, 
and  the  defendants,  instead  of  appealing,  agreed  to  let  it  stand 
as  a  security  for  what,  if  anything  should  be  found  due,  on 
terms  of  being  ''  let  into  a  defense  on  the  merits,  without  be- 
ing in  any  degree  prejudiced  by  the  award,  in  their  defense." 
Thid  word  "merits"  has  certainly  no  technical  or  definite  mean- 
ing; but  I  can  not  understand  how  a  defendant  can  be  without 
merits,  who  cuts  up  the  plaintiff's  title  by  the  roots,  by  show- 
ing that  he  never  entered  into  the  covenant,  which  is  the  foun- 
dation of  the  action.  Surely  the  avoidance  of  a  conveyance  by 
the  statute  of  frauds  would  be  a  matter  of  defense  on  the 
merits  in  an  ejectment.  What  was  the  object  of  this  agree- 
ment? Plainly  to  place  the  defendants  in  the  situation  in 
which  an  appeal  would  have  placed  them;  and  in  consideration 
of  the  expense  and  trouble  thus  saved,  can  it  be  supposed  that 
thej  consented  to  yield  the  whole  ground  of  their  defense,  or 
at  least  an  impassible  part  of  it?  It  seems  to  me  that  if  any- 
thing were  wanting  to  shut  out  such  a  conclusion,  it  would  be 
found  in  the  stipulation  that  they  were  in  no  degree  to  be  pre- 
judiced in  their  defense  by  the  award;  in  other  words,  that  for 
all  the  purposes  of  defense,  they  should  be  put  in  the  attitude 
in  which  they  stood  before  the  reference.  It  was  in  their  power, 
by  appealing,  to  obtain  the  advantage  of  this  defense,  and  it 
seems  to  me  they  ought  not  to  be  deprived  of  it  by  anything 
less  than  a  precise  and  positive  relinquishment.  But  even  if 
the  agreement  were  such  as  it  is  supposed  to  be,  the  effect  of  it 
was  waived  by  taking  issue  on  the  plea  of  non  est  factum,  in- 
stead of  moving  to  have  it  struck  out.  Having  thus  staked  his 
case  on  the  existence  of  a  fact,  the  plaintiff  could  not  after- 
wards object  to  any  evidence  which  was  pertinent  and  compe- 
tent to  prove  it. 

Huston,  J.  In  this  case  I  will  state  veiy  briefly  the  grounds 
on  which  I  can  not  concur  with  the  opinion  of  the  court* 
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Tbe  grounds  on  which  one  partner  is  not  permitted  to  bind 
the  other  by  deed  in  England,  do  not  exist,  or,  at  least,  all  of  them 
do  not  exist  here.  They  are:  1.  That  the  consideration  of  a  deed 
can  not  be  inquired  into — here  it  can;  2.  That  a  bond  -will  bind 
the  lands  of  any  partner  who  has  lands  after  his  death — here  a 
common  note,  nay  account,  is  recovered  after  the  death  of  the 
debtor,  out  of  land.  It  is  admitted,  even  there,  that  one  pait- 
ner  may  bind  another  by  bond,  sealed  in  his  presence,  although 
with  but  one  seal.  This  must  be  solely  because  his  assent  is 
clearly  proved  by  his  being  present  and  agreeing,  not  dissent- 
ing; now  I  can  not  see  why  assent,  clearly  proved  in  one  way, 
is  not  as  effectual  as  assent  clearly  proved  in  another.  Here 
the  offer  was  to  prove  that  each  of  the  partners,  who  were  iron 
masters,  and  had  lands  in  partnership,  as  well  as  chattels,  were 
in  the  constant  habit  of  making  contracts  under  seal,  which 
were  ratified  by  the  others,  and  the  benefits  enjoyed  by  them ; 
that  this  contract  on  the  face  of  it  for  wood,  was  for  wood  for 
their  iron  works,  and  was  actually  used  at  them,  and  the  benefit 
enjoyed  by  them  all.  I  would  then  have  permitted  this  to  go 
to  the  jury,  and  if  they  found  a  clear  assent,  either  before  or 
after,  I  would  hold  them  bound.  One  partner  is  often  bound 
in  equity,  differently  from  what  he  is  at  law,  because  he  haa 
received  the  benefit:  Lang  v.  Keppde,  1  Binn.  123.  I  would 
confine  the  power  to  partnership  transactions,  and  to  property 
which  came  into  partnership,  and  was  enjoyed  by  them  under 
a  contract,  which  they  knew  was  made  by  one  of  the  firm. 

I  would  consider  the  case  of  partners,  whose  principal  prox>* 
erty  was  real  estate,  as  more  vnthin  the  reason  of  what  I  have 
said,  and  hold  them  bound  by  lease,  and  other  agreements 
affecting  lands,  wherever  the  whole  company  knew  of,  acted 
under,  and  derived  advantage  from  such  contract.  As  to  the 
agreement  by  which  the  judgment  was  opened,  and  to  try  oa 
the  merits,  whenever  any  person  applies  to  open  a  judgment, 
he  is  bound  to  state  all  the  objections  which  he  then  has,  and 
every  rule,  and  principle,  and  practice  requires  this.  No  per- 
son should  be  permitted  to  make  successively  several  objections, 
all  of  which  existed  at  the  same  time.  I  would  consider  George 
as  waiving  all  objections,  except  the  one  stated  in  his  affidavit, 
viz.,  want  of  notice,  and  opportunity  of  appearing  before  tbe 
referees.  But,  further,  it  was  not  agreed  to  set  aside  the  judg- 
ment, it  stood  as  a  judgment,  and  the  trial  was  only  to  ascertain 
the  amount.  The  article  of  agreement  was  merged  in  the  judg- 
ment, and  ought  to  have  been  admitted  to  prove  the  price  and 
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qa&niitj  of  wood,  and  to  show  that  no  receipts  were  indorsed 
on  it.  I  am  perfectly  satisfied  the  result  of  this  agreement  is 
directly  contrary  to  the  understanding  of  at  least  one  of  the 
parties  to  it,  and  to  what  was  intended  by  both  when  it  was 
made;  or  if  one  intended  this  plea,  such  intention  was  not  made 
known.  I  wonld»  on  the  agreement,  consider  this  objection  as 
not  allowable. 

BoGEBS,  J.,  dissented  on  the  point  as  to  the  effect  of  the  agree- 
ment to  open  the  judgment,  and  let  the  defendants  into  a  trial 
on  the  merits. 

Judgment  affirmed. 

That  a  Partnxb  oak  not  Bind  his  CoPABniXBS  bt  Deed,  without 
•pecud  anthority,  see  SMnmn  v.  Orowder,  17  Am.  Deo.  762,  and  oases  cited 
in  the  note  thereta  The  authority  of  Hart  ▼.  WUhera,  for  this  principle,  is 
leoognixed  in  OverUm  y.  Toaert  7  Watts,  333.  The  doctrine  above  Lud 
down,  that  where  a  paitner  signs  and  seals  an  instniment  for  the  firm,  in  th6 
presence  and  by  the  authority  and  consent  of  the  other  partners,  it  is  to  be  re- 
gvded  as  their  "  immediate  act,"  and  that  they  are  bound  thereby  as  if  they 
had  personally  signed  and  sealed  the  same,  is  approved  in  FUhJthom  ▼.  Boyer, 
6  Watti»  161;  Cfrtenough  ▼.  Qrtenough^  11  P^  St.  497;  and  Long  t.  Zooh,  13 
U.403. 


SmwELL  V.  Eyans. 

(1  PSSBOSB  AVD  Waiis,  888.] 

Qs  A  Bill  or  Ezoxpnoirs  the  court  has  no  right  to  judge  of  the  quantum  of 
proof  or  to  correct  the  errors  of  the  jury. 

Odiral  Fobbbaxakgb  to  Sue,  as  a  consideration  for  a  promise,  is  to  be  in- 
tended a  perpetual  forbearance. 

FonoABANCS  lOB  A  Rbasonablb  Timb  is  a  suffidently-oertain  consideration 
to  support  an  action. 

ComiKacnov  ov  Writtsn  Evidenos  is  for  the  court,  and  of  parol  evidenoe 
for  the  jury. 

AimixnjRB  or  Pabol  aki>  WBimir  Bvidbngb  is  wholly  for  the  jury  to  con- 


JvnoB  18  NOT  Bonvn  to  oivb  an  Opiniok  ok  Facts,  or  to  say  what  the  law 
is  on  the  whole  evidence;  he  may  advise,  but  if  he  directs  the  jury  to  find 
in  a  particniar  way,  it  is  error. 

JmraB  HOT  BouBv  to  oivb  Lboal  Constbuction  or  Witnbss'  Wobds.— 
Where  a  witness  testifies  that  the  defendant  promised  the  plainti£b  that 
if  they  "would  wait  a  while"  and  *'  not  push  his  brother"  he  would 
pay,  the  judge  is  not  bound  to  give  the  legal  construction  of  the  words, 
the  construction  of  words  spoken  being  exclusively  for  the  jury. 

IuBOB  IB  ROT  BOUKD  TO  PRESENT  THE  CaSB  IN  EVERT  AsPBCT  of  which  it  IS 

susceptible  on  the  evidence. 
IvBT  BATE  NormNO  TO  DO  WITH  THE  Statebcent  as  to  whether  it  is  appro- 
priate to  the  cause  of  action,  or  contains  any  cause  of  action*  or  lays  a 
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Tilid  ooDsideimiioii,  but  these  points  may  be  mooted  on  a  motion  to  ar- 

lest  the  judgment 
OoB  Statucevt  Act  should  bs  Ijmkballt  CowaoJMDt  to  advance  it  eo^ 

ject,  which  it  to  goaid  against  the  common  law  mischief  of  variance  be- 
tween the  allegaiatnd.  the  probatcL 
Imkatbrial  Atkbhxntb  'UiivacBBABiLT  Ihssbtkd  in  the  statement  need 

not  be  proved. 
pROHm  nr  CoimiDnLAnoN  or  Fosbxabakcb  n  hot  Bindiko  when  there 

was  originally  no  canse  of  action. 
OoHBiBUOTiON  ov  FoBxiGK  Statutb,  like  other  written  compacts,  belon^a 

to  the  coort^  mnnicipal  law  being  a  matter  of  compact 
Wbittxn  avd  UirwBiTTKir  Fobsion  Laws  stand  on  the  same  footing  in  thia 


Ebbob  to  the  Lanoaster  district  court.  The  ca6e  appears  from 
a  statement  filed  by  Bobert  and  James  Evans,  the  plaintiffs  be- 
low, which  was  substantially  as  follows:  That  Joseph  and  Levi 
Sidwell,  brothers  of  the  defendant,  were  indebted  to  the  plaini* 
i£b,  assignees  of  Abner  and  Lewis  Reynolds,  in  the  sum  of  four 
thousand  one  hundred  dollars,  secured  by  a  mortgage  and  ten 
joint  and  several  bonds,  dated  January  21,  1817,  being  part  of 
the  consideration  of  a  tract  of  land  sold  by  Abner  and  Lewis 
Reynolds  to  Joseph  and  Levi  Sidwell,  which  mortgage  and 
bonds  were  assigned  to  the  plaintiffs  for  full  value  on  July  2, 
1817;  that  the  defendant,  on  May  80,  1820,  purchased  part  of 
the  land  of  his  brother  Joseph  and  executed  an  indemnity  bond 
to  the  said  Joseph,  in  the  penalty  of  six  thousand  dollars,  con- 
ditioned that  he,  the  defendant,  would  assume  the  payment  of 
the  said  mortgage  and  bonds,  and  indemnify  and  keep  harmless 
the  said  Joseph  from  the  payment  thereof;  that  on  or  about 
September  20, 1822,  in  a  conversation  between  the  plainti& 
and  the  defendant  at  the  city  of  Lancaster,  concerning  the  said 
mortgage  and  bonds,  the  defendant  said  that  he  considered  him- 
self as  stepping  into  Joseph  Sidwell's  shoes  and  equally  bound 
as  he,  Joseph,  had  been  for  the  payment  of  the  said  bonds; 
''  and  then  and  there,  in  consideration  of  the  premises,  to  wit: 
that  he  had  stepped  into  Joseph's  place,  assumed  payment,  aud 
promised  to  keep  him  harmless;  and  also  in  consideration  that 
the  said  Bobert  aud  James  Evans  would  wait  a  while,  and  give 
reasonable  time  to  him,  the  said  Jesse  (the  defendant),  and  for- 
bear to  sue  the  said  Joseph  and  Levi  Sidwell,  for  the  said  sums 
of  money,  so  as  aforesaid  secured  by  the  said  mortgage  and 
bonds,  he,  the  said  Jesse  Sidwell,  at  his  own  Rpedal  instance, 
undertook  and  then  and  there  promised  to  pay  the  said  Robert 
and  James  Evans  the  said  four  thousand  one  hundred  dollars;" 
that  the  plaintiffs  did  wait  and  give  reasonable  time  to  the  de- 
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fendant,  and  forbear  to  sue  the  said  Joseph  and  Levi  for  the 
add  money,  upon  the  defendant's  verbal  promise  and  under- 
taking made  and  accepted  as  aforesaid,  of  which  he  had  notice; 
that  the  plaintiffs  repeatedly  offered,  and  are  still  ready  and 
willing,  to  transfer  the  mortgage  and  bonds  to  the  defendant, 
on  his  paying  the  money,  and  had  frequently  requested  pay- 
ment which  the  defendant  had  refused  and  still  refuses;  where- 
fore the  plaintiffs  claimed,  as  due  from  the  defendant,  the  said 
sum  of  four  thousand  one  hundred  dollars  with  interest  from 
September  20, 1822. 

To  prove  the  promise,  the  plaintifiis  introduced  the  deposition 
of  one  Brown,  who  testified  that  in  1821  or  1822  he  was 
present  at  Lancaster  at  a  conversation  between  the  plaintiffs 
and  the  defendant  about  paying  for  the  land  above  mentioned; 
that  the  defendant  said  to  the  plaintiffs  '*he  had  bought  out 
Joseph's  share  of  the  land,  and  that  he  considered  himself  as 
stepping  into  Joseph's  shoes,  and  that  he  considered  himself 
equally  bound  as  he  had  been  for  the  payment  of  the  money, 
and  if  they  would  wait  a  while  and  not  push  his  brother  Levi,  he 
would  pay  them  honestly."  Verdict  and  judgment  for  the 
plaintiffs,  whereupon  the  defendant  brought  this  writ  of  error, 
founded  on  exceptions  to  the  opinion  of  the  court.  The  points 
relied  on  to  reverse  the  judgment  sufficiently  appear  from  the 
opinion. 

Sogers  and  J.  Hopkins^  for  the  plaintiff  in  error. 

Bu(^nan  and  Jenkins^  for  the  defendants  in  error. 

By  Court,  Gibsoh,  0.  J.  The  mischief  produced  by  the  want 
of  a  provision  in  our  act  of  assembly  similar  to  that  in  the 
statute  of  frauds,  by  which  a  parol  promise  to  pay  the  debt  of 
another  is  void,  has  induced  the  courts  to  lean  against  a  recovery 
wlierever  the  precise  terms  of  the  promise  are  not  explicitly 
shown  by  clear  and  satisfactory  proof;  and  were  this  case  before 
US  on  a  motion  for  a  new  trial,  I  would  readily  agree  to  send  it 
to  another  jury.  But  on  a  bill  of  exceptions,  where  we  have 
no  right  to  judge  of  th^  quantum  of  the  proof,  our  business  is 
not  to  correct  the  errors  of  the  jury,  and  make  a  bad  prece- 
dent, because  the  case  is  a  hard  one.  Did  the  judge  plainly 
misdirect  the  juiy,  or  omit  any  proper  direction  which  he  was 
desired  to  give  ?  The  defendant  requested  him  to  charge  '*  that 
the  deposition  of  William  Brown,  given  in  evidence  by  the 
plaintiffs,  contains  no  cause  of  action;  and  that,  as  that  is  the 
ouly  evidence  of  any  cause  of  action  on  the  part  of  the  plaint* 
Ub,  they  can  not  recover;"  and  this  was  declined- 
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On  this  part  of  the  case  only^  have  I  entertained  a  doubt. 
The  witness  testified  that  the  defendant,  in  conversation  with 
the  plaintifb,  agreed  that  **  if  they  wotdd  wait  a  while,  and  not 
push  his  brother  Levi,  he  would  pay  them  honestly/'  Un- 
doubtedly, to  wait  a  while,  and  not  to  push  Levi,  were  both 
efiScient  causes  of  the  promise;  and  neither  being  idle  nor  frivo* 
lous,  the  insufficiency  of  either  as  a  separate  consideration 
would  be  fatal.  It  is  well  settled  that  a  general  forbearance  ia 
to  be  intended  a  perpetual  forbearance;  but  how  far  a  forbear- 
ance not  perpetual,  but  for  an  unspecified  time,  is  a  valid  con- 
sideration, is  not  so  clear.  It  seems  to  be  agreed,  there  must 
be  a  substantial  suspension  of  the  right  to  sue:  and,  therefore, 
an  agreement  to  forbear  per  breve;  or  pavltdum  tempos;  or  pro 
aliqtio  parvo  tempore;  or  even  pro  aliquo  tempore;  which  resem- 
bles  the  case  at  bar,  is  insufficient,  because  such  an  agreement 
is  so  uncertain  in  its  terms  as  not  to  stand  in  the  way  of  a  suit 
the  next  moment:  1  Com.  Dig.  196.  But  in  all  these  instances 
the  question  stood  on  the  pleadings,  and  the  extent  and  mean* 
ing  of  the  words  were  to  be  determined  by  the  court;  here  thejr 
were  for  the  jury.  Forbearance  for  a  reasonable  time  is  clearly 
certain  enough;  and  being  so  laid,  it  is  said  the  judge  at  niai 
priiia  shall  be  judge  of  that,  or  leave  it  to  the  jury  on  the  cizw 
cumstances:  Id. 

Take  it,  then,  that  the  plaintiff  had  so  laid  his  case  in  a  de- 
claration (and  the  mode  of  pleading  directed  by  the  legislature 
will  surely  not  effect  the  case  as  it  stands  on  the  evidence), 
could  the  judge  have  been  required  to  give  a  legal  construction 
to  the  words  of  the  witness,  as  if  they  stood  in  a  deed  or  a 
will,  and  say  whether  in  point  of  law  they  sustained  the  allega- 
tion in  point  of  fact?  That  the  construction  of  written  evi- 
dence is  for  the  court,  and  of  parol  evidence  for  the  jury,  and 
that  an  admixture  of  parol  with  written  evidence  draws  the 
whole  to  the  jury,  are  principles  which  appear  everywhere  in 
our  books;  particularly  in  Welsh  v.  Duaar^  8  Binn.  377;^  Deni^ 
^on  V.  Wertz,  7  Serg.  &  R.  372;  Moore  v.  Miller,  4  Id.  279;  Wat- 
son  V.  Blaine,  12  Id.  131  [14  Am.  Dec.  669];  Overton  v.  Tracey^ 
14  Id.  811;  Brown  v.  Campbell,  1  Id.  176.  A  judge  is  not 
bound  to  give  an  opinion  on  facts,  or  to  say  what  the  law  is  on 
the  whole  evidence;  he  may  advise,  but  if  he  directs  the  jury  to 
find  in  a  particular  way,  it  is  error:  OatbraUh  v.  Black,  4  Sei;g. 
&  B.  210;  White  v.  Kyle,  1  Id.  515;  Jones  v.  Wildes,  8  Id.  150. 

In  Sampson  v.  Sampson,  4  Serg.  &  B.  329,  which  would  be  in 

1.  TTeU^T.  I>iiMr,  8Blim.829. 
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piineiple  the  case  at  bar,  the  judgment  was  reversed,  because 
the  judge  concluded  by  saying  that  the  evidence  was  "very 
loose— too  loose  to  entitle  the  plaintiff  to  a  verdict."  I  am 
aware  that  the  propriety  of  this  decision  has  been  doubted  by 
the  profession;  not,  however,  because  a  binding  direction  on  a 
question  of  fact  is  not  error  (for  no  lawyer  ever  doubted  that), 
but  because  it  has  been  thought  that  nothing  in  the  expressions 
of  the  judge  ought  to  have  induced  a  suspicion  that  he  meant 
to  take  the  cause  from  the  jury.  It  is  clear,  therefore,  not  only 
that  the  judge  was  not  only  free  to'  decline  the  directions 
prayed  for  here,  but  bound  not  to  give  it.  The  meaning  of 
the  parties,  as  expressed  by  themselves,  and  detailed  by  the 
witness,  was  exclusively  for  the  jury,  who  alone  are  competent, 
in  legal  estimation,  to  the  construction  of  words  spoken;  and 
perhaps  there  was  enough  even  in  point  of  reason  to  warrant 
the  verdict.  But  it  is  said  there  is  positive  error  in  the  direc- 
tion obtained  by  the  plaintiffs,  that  '*  the  jury  must  decide  from 
the  testimony  in  the  cause.  If  they  believe  from  that  testi- 
mony  that  the  defendant  agreed,  for  the  consideration  set  forth 
in  his  statement,  to  pay  the  whole  amount  of  the  mortgage, 
heing  the  sum  of  four  thousand  one  hundred  dollars,  as  the 
plaintiffs  have  alleged,  then  such  agreement  constituted  a  valid 
contract;  and  if  the  plaintiffs  have  performed  the  considera- 
tion, they  are  entitled  to  recover  the  amount,  otherwise  not.'* 
Who  can  doubt  it?  The  direction  is  in  guarded  conformity  to 
the  lights  of  the  jury  over  the  facts.  But  it  is  said  that  it  was 
so  ambiguous  as  to  authorize  a  verdict  for  the  amount  of  the 
mortgage,  although  all  the  instaUments  were  not  due  when  suit 
was  brought.  But  the  propriety  of  such  a  verdict  would  de- 
pend on  the  terms  of  the  promise,  which  might  be  to  pay  even 
Wore  the  original  debt  should  be  due. 

But  taking  for  granted  that  the  judge  might  have  directed 
the  contrary,  as  matter  of  law,  was  he  bound  to  go  beyond  the 
proposition  submitted,  and  present  the  case  in  every  aspect  of 
which  it  was  susceptible  on  the  evidence?  If  such  were  the 
role,  no  judgment  would  ever  be  affirmed;  for  there  are  few 
judges,  in  courts  of  error,  whose  ingenuity  would  not  suggest 
Bomething  in  addition,  that  might  have  been  appropriately  said. 
It  has,  however,  been  determined  by  this  court,  when  its  vision 
in  the  inspection  of  error  was  certainly  not  dull,  that  a  judg- 
ment is  not  to  be  reversed  because  the  judge  has  not  made  all 
the  remarks  of  which  the  nature  of  the  case  may  admit:  lAUy  v. 
PiuchaU'a  executors,  2  Serg.  &  B.  394.     But  the  truth  is.  that 
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although  the  judge  might  have  adTised  a  verdict  for  no  more 
than  the  amount  of  the  installments  due,  or  for  the  defendant 
geuerallj,  it  would  have  been  error  to  direct  it;  the  terms  of 
the  promise,  as  well  as  the  performance  of  the  consideration, 
presenting  questions  which  were  purely  for  the  jury. 

Whether  this  particular  cause  of  action  be  proper  for  a  state- 
ment, or  whether  the  statement  contains  any  cause  of  action,  or 
whether  a  valid  consideration  were  laid,  are  points  that  might 
be  mooted  on  a  motion  in  arrest  of  judgment,  but  they  are  ob- 
viously matters  with  which  the  jury  had  nothing  to  do. 

If  a  plaintiff,  having  stated  his  case  more  particularly  than 
was  necessary,  is  bound  to  prove  it  strictly  as  stated,  the  legis- 
lature has  attempted  in  vain  to  guard  against  the  common  law 
mischief  of  variance  between  the  aUegcUa  and  the  probata^  for 
which  many  a  meritorious  plaintiff  was  turned  out  of  court. 
The  statement  act,  which  was  produced  by  the  inconvenience 
of  strict  pleading,  has  always  been  liberally  construed  in  sup- 
pression of  the  mischief,  and  advancement  of  the  remedy;  aa 
in  Boyd  v.  Chrdon^  6  Serg.  &  B.  53;  and  Riddle  v.  Stevens,  2  Id. 
637,  where  an  averment  of  performance  of  previous  conditions 
was  held  to  be  unnecessary.  Little  would  be  gained  if  a  party 
were  held  to  strict  proof  of  circumstances  merely  because  they 
had  been  unnecessarily  set  out.  Even  at  the  common  law,  an 
immaterial  averment,  which  may  be  separated  from  the  prin- 
cipal fact  without  prejudice  to  the  cause  of  action,  while  a  suffi- 
cient allegation  is  still  left,  requires  no  proof:  Stark.  Ev.  pt.  4» 
847-9.  Here,  in  addition  to  the  date  of  the  promise  and  the 
amount  claimed,  which  is  all  the  act  requires,  the  plaintiff  set 
forth  his  supplementary  statement,  various  unnecessaxy  de- 
tails which  may  be  struck  out  leaving  a  distinct  substantive 
cause  of  action;  and  as  the  averments  about  the  mortgage  were 
immaterial,  they  might,  consistently  with  the  nicest  principles 
of  the  common  law,  be  disregarded.  But  there  was  another 
statement  filed,  in  which  these  unnecessary  details  were  omitted; 
and  why  might  not  the  plaintiffs  recover  on  that,  as  on  a  par- 
ticular count  in  a  declaration?  It  was  not  withdrawn  when 
the  second  was  filed,  and  the  plea  expressly  put  it  in  issue; 
why,  therefore,  shall  not  the  second  be  considered  only  as  an 
additional  count  ?  If  a  plaintiff  may  not  state  his  case  in  sev- 
eral ways  to  give  him  the  benefit  of  the  chances  afforded  by  the 
evidence,  and  is  neveitheless  to  be  held  to  the  strictness  of 
common  lav/  proof,  his  condition  is  worse  than  it  was  before 
the  legislature  interfered  to  protect  him. 
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A  piomiBe  in  consideration  of  forbearance  is  undoubtedly  not 
binding,  if  there  were  originally  no  cause  of  action.  But  as  the 
plaintifis  were  entitled  to  sue  the  Messrs.  Sidwells  as  assignees 
of  their  bonds  to  the  Messrs.  Beynolds,  there  was  a  sufiScient 
liability,  independent  of  the  assignment  of  the  mortgage,  which, 
however,  being  proved  at  common  law,  might  well  go  to  the  jury 
for  what  it  was  worth.  The  defendant  will,  at  all  eyents,  have 
the  benefit  of  it  as  a  security,  as  amply  as  it  could  be  enjoyed  by 
the  plaintiffs  or  the  Messrs.  Bejnolds,  whom  the  court  of  chan- 
cery in  Maryland  would  doubtless  compel  to  assign  to  him,  if 
the  assignment  to  the  plaintiffs  were  invalid.  I  mention  this 
part  of  the  case  for  the  opportunity  which  it  presents  (the  point 
having  been  incidentally  mentioned  in  the  argument)  of  correct- 
ing an  error  into  which  I  fell  in  Mullikin  v.  Aughinbaughf  1  Pa. 
125,  by  asserting  that  the  construction,  as  well  as  the  existence 
of  foreign  laws,  is  for  a  jury,  and  not  for  the  court.  Municipal 
law  is  a  matter  of  compact,  and  as  such,  the  construction  of 
foreign  statutes,  as  in  the  case  of  any  other  written  compact, 
belongs  to  the  court.  A  plausible  distinction  might  be  taken 
in  this  respect  between  the  written  and  the  unwritten  law,  which 
necessarily  rests  on  parol;  but  it  seems  to  have  been  disregarded 
in  Mbgtton  v.  Fabrigaa,  Oowp.  174;  Dougherty  v.  Snyder,  15 
8erg.  A  B.  86  [16  Am.  Dec.  520];  Oonseqaa  v.  WiUinga,  1  Pet. 
G.  C.  225;  Bobinean  v.  Olifard,  1  Wash.  0.  0.  1;'  and  Setona  v. 
Ddaware  Ins.  Go.^  Id.  175;^  a  weight  of  authority  more  than 
Bof&cient  to  bear  down  any  argument  that  could  be  raised  on  a 
mere  theoretic  foundation. 

The  remaining  point  which  regards  the  supposed  recovery  of 
more  than  was  due  at  the  institution  of  the  suit,  is  already  dis- 
posed of.  The  sum  to  be  recovered  depended  on  the  nature  of 
the  promise  which  was  to  be  ascertained  by  the  jury.  If  there 
was  any  legal  impediment  to  a  recovery  of  the  whole,  it  was  the 
bosiness  of  the  defendant  to  point  it  out,  and  desire  the  benefit 
of  it,  instead  of  which  he  put  the  whole  to  the  court  as  an  un- 
mixed matter  of  law.  The  terms  of  the  promise  are  undoubt- 
edly BO  uncertain  and  imperfectly  stated  by  the  witness,  as  to 
render  a  recovery  on  it  exceedingly  dangerous;  but  having  no 
discretion,  we  can  not  reverse  for  an  insufficiency  of  the  evi- 
dence, and  we  discern  no  misdirection  in  point  of  law. 

Judgment  affirmed. 

Boons,  J.,  dissented.  , 

1.  JgoMmow  T.  Ci^crd,  9  Waih.  O.  0. 1. 

S.  Sden  t.  DtUmart  /jw.  Co.,  9  Waih.  0. 0.  ITS* 
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Huston  and   Smith,  JJ.,  not   haTing  heard  fhe  atgoment, 
gave  no  opinion. 
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Upton,  16  Am.  Deo.  206.    The  authority  of  the  principal  oiae  on  this  point 
is  reoc^gnised  in  Oilesv,  AekUs^  9  Pa.  St.  147. 

Ck>NSTBUiNO  Words  or  Wttnbss. — ^The  principle  stated  in  the  foregoing 
decision  that  a  Judge  is  not  required  to  give  a  legal  interpretation  to  the 
words  of  a  witness,  but  that  it  is  for  the  jnry  to  decide,  is  approyed  in  Simp- 
9on  v.  McBeth,  4  Watts,  409;  and  McFarland  v.  Newman,  9  Id.  69.  ^Bat  it 
ii  error  to  leave  to  the  jury  the  finding  of  a  fact  when  the  testimony  of  the 
witnesses  does  not  afford  a  color  of  proof  to  support  such  finding:  WhUehiU 
V.  Wilaon,  3  Penrose  &  W.  415. 

Ck>N8TRUCTioy  or  Wkittkn  Bocuments.— Li  MeOte  v.  Narthmnberkmd 
Bank,  5  Watts,  33,  it  is  held,  citing  the  principal  oase^  that  the  interpreta- 
tion  of  a  paper  as  to  its  l^gal  effect  belongs  to  the  court,  bat  that  its  inters 
pretation  as  evidence  of  a  fact  belongs  to  the  jury. 

Tbat  a  BnfDivo  IXibbotiov  on  ▲  Quisnov  or  Fact  is  error,  is  held* 
citing  Sidwell  v.  Bhmns,  in  Rhodea  v.  Friek,  6  Watts,  324. 
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[1  Pbhbosb  axd  Watts,  402.} 
Waxtxr  or  RiOBT  to  Paktioular  Mods  or  PBooKBDora— A  party  may 

waive  lus  rig^t  to  a  particnlar  mode  of  judicial  pfooeeading  agilnst  him* 

self. 
JunoMEMT  EaaoNSons  is  Qood  until  revened. 
Lbass  PaoPSRLT  SiONiFiBS  a  demise  or  letting  of  land  unto  another  for  a 

less  time  than  the  lessor  has  in  it. 
Lessor  Haviko  no  Interest,  title,  possession,  or  rig^t  of  possession,  caa 

not  make  a  valid  lease  to  another  in  possession,  and  the  doctrine  of  estop* 

pel  is  wholly  inapplicable  to  such  a  lease. 
Lease  bt  a  Purchaser  at  SnERmr's  Sale,  betorb  tbb  Bred  is  exeented, 

does  not  estop  the  lessee  from  disputing  the  lessor's  title,  bnt  is  naverw 

theless  admissible  in  evidence  against  the  lessee  as  his  deed  and  declara- 
tion. 
Deed  Presumed  Mads  at  ns  Date.— Every  deed  is,  prima  /ade,  presumed 

to  have  been  made  on  the  day  of  its  date. 
Qbed  Takes  ErrBcr  rROM  ns  Delivsrt,  which  is  presumed  to  be  on  th« 

day  of  its  date  until  the  contrary  appears,  and  the  time  of  delivecy  is 

material  and  is  to  be  tried  by  a  jury. 
General  Recital  is  no  Estoppel,  but  a  recital  of  a  particnlar  £set^  if  nm 

terial,  is  an  estoppel. 
Recital  in  a  Sherdt's  Deed  of  the  date  of  the  sale,  does  not  estop  tifea 

grantee  from  showing  that  it  was  made  on  another  day. . 
Mistake  in  a  Sheritt's  Deed  should  not  be  permitted  to  prejodios  tifea 

grantee's  rights  by  way  of  eetoppeL 
Lessee  Induced  bt  Fraud  or  Manaoehent  to  Aooqdt  the  U 

estopped  from  disputing  the  lessor's  title. 
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Lahds  can  not  be  APFDicfJMANT  TO  Lands,  or  a  mearaage  to  a  measoage, 

strictly  speaking. 
"Appubtenant"  mat  bx  Taken  in  the  Sense  op  "Usuallt  Let,"  or 

"occupied**  with  the  land,  and  may  thus  indnde  what  is  not  strictly 

* 'appurtenant.'* 

PABOIi  EVIDENCB  IS  ADMISSIBLE  TO  ShOW  WhAT  WAS  USUALLT  LeT  or  00- 

cnpied  with  the  laud,  messuage,  mill,  or  manor,  conveyed  by  a  deed, 
'when  the  extent  of  the  claim  is  not  apparent  on  the  £ace  of  the  deed. 
Appubixnancbs  under  Seeriit*s  Sale^  Question  pob  Jubt.— Itisfor  the 
Jury  to  decide,  upon  all  the  facts  of  the  case,  whether  a  water-right  and 
tilt-hammer  pass  as  appurtenances  under  a  sherifiTs  sale,  and  it  is  error 
for  the  court  to  decide  it. 

Ebbob  to  the  common  pleas  in  an  action  of  ejectment  brought 
by  Josiab  M.  Benner  against  John  Hall,  jun.»  and  others,  to  re- 
eoYer  three  lots,  a  house,  blacksmith  shop,  tilt-hammer,  and 
water-right.  Defense  made  for  the  blacksmith  shop,  tilt- 
hammer,  and  water-right.  The  facts  proved  at  the  trial  were  as 
follows:  The  three  lots  which  adjoined  each  other,  were  origi- 
nally conyeyed  to  John  Hall,  sen.,  by  James  Harris  and  wife, 
describing  each  as  ''  containing  sixty  feet  in  front  on  Spring 
street,  extending  thence  westward  to  the  water  edge  of  Spring 
creek."  On  April  26,  1806,  one  James  Smith,  an  owner  of 
land  on  Spring  creek  near  the  three  lots,  conveyed  by  deed  to 
John  Hall,  sen.,  '^  the  right  to  erect  a  dam  in  said  creek  upon  the 
land  of  the  said  Smith,  and  to  nse  the  water  of  Spring  creek, 
for  the  purpose  of  working  a  tilt-hammer  and  blade  mill,"  etc. 
John  Hall,  sen.,  and  wife,  on  January  4, 1819,  conveyed  said  lota 
to  John  Hall,  jun.,  by  deed,  describing  them  as  "  three  certain 
lots  of  ground  situate  in  the  borough  of  Bellefonte,  being  Nos. 
180,  131,  132,  in  the  plan  of  said  town,  on  the  west  side,  and 
fronting  on  Spring  street,  adjoining  each  other,  and  extending 
westward  to  the  water  edge  of  Spring  creek  (they  being  the 
same  lots  which  James  Harris  and  wife  conveyed  to  John  Hall, 
sen.),  together  with  all  and  singular  the  houses,  out-houses,  and 
Inuldiugs,  ways,  woods,  waters,  water-courses,  rights,  liberties, 
privileges,  hereditaments  and  appurtenances,  whatsoever  there- 
unto belonging,  or  in  any  wise  appertaining,  and  the  reversions 
and  remainders,  rents,  issues  and  profits  thereof,"  etc.  John 
Hall,  jun. ,  on  October  21, 1821,  mortgaged  the  lots  to  one  Ourtin, 
describing  them  as  ''the  three  lots  Nos.  130, 131,  132,  which 
John  Hall,  sen.,  conveyed  to  John  Hall,  jun.,  together  with  the 
buildings,  rights,  ways,  water-courses,  and  appurtenances  what* 
soever  thereunto  belonging,  and  in  any  wise  appertaining." 
On  a  scire  facias  on  this  mortgage,  John  Hall,  jun.,  confessed  an 
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amicable  judgment,  which  was  entered  No.  3,  November  term. 
1824.  On  a  levari/adas  issued  on  this  judgment  to  Norember 
term,  1824,  No.  4,  the  property  was  sold  to  the  present  plaintiff. 
The  sheriff  having  gone  out  of  office,  his  successor  executed 
a  deed  to  the  plaintiff  under  the  order  of  the  court,  on  April 
26, 1825.  Before  the  deed  was  executed,  to  wit,  on  November 
26, 1824,  the  plaintiff  executed  a  lease  to  the  defendant  Johu 
Hall,  jun.,  of  the  premises  in  dispute.  Other  facts  are  stated  in 
the  opinion.  Verdict  for  the  plaintiff,  and  judgment  thereon, 
to  reverse  which  the  defendants  sued  out  this  writ  of  error, 
founded  on  sundry  exceptions  to  the  admission  of  evidence 
offered  by  the  plaintiff,  and  the  rejection  of  evidence  offered  by 
the  defendants,  and  to  the  instructions  to  the  jury.  The 
grounds  of  exception  sufficiently  appear  from  the  opinion. 

Blanchard  and  Hale,  for  the  plainti£b  in  error.  The  lease 
being  executed  whep  Benner  had  no  title,  created  no  tenancy: 
Hawk  v.  Stouch,  6  Serg.  &  B.  157.  Whether  Hall's  acceptance 
of  the  lease  was  a  surrender  of  his  title,  was  a  question  of  fact 
which  should  have  been  submitted  to  the  jury  upon  all  the  evi- 
dence, including  that  offered  by  the  defendants:  MamHion  x. 
Marsden^  6  Binn.  45;  Oalhway  v.  Ogle^  2  Id.  468;  Jackson  v. 
Vo^burg,  7  Johns.  186;  MiUer  v.  McBride,  14  Serg.  &  B.  382; 
Brown  v.  Dysinger,  1  Bawle,  408.  The  property  now  in  dispute 
did  not  pass  as  appurtenant  to  the  lots,  because  land  can  not 
be  appurtenant  to  land:  1  Plowd.  170;  3  Saund.  401;  Belies^ 
worth's  case,  2  Oo.  32;  Blackburn  v.  Edg^,  1  P.  Wms.  603; 
Smiikson  v.  Oage,  Gro.  Jac.  626. 

Potter,  for  the  defendant  in  error.  The  deeds  produced  in 
evidence  were  sufficiently  comprehensive  to  cany  the  property 
in  dispute  as  appurtenant:  Pickering  v.  Stapler,  5  Seig.  &  B^ 
107  [9  Am.  Dec.  336];  Blaine  v.  Chambers,  1  Id.  169;  Dunbar 
V.  Jumper,  2  Teates,  74;  Chray  v.  Boldship,  17  Serg.  &  B.  413 
(17  Am.  Dec.  680].  Hall  having  voluntarily  accepted  the  lease, 
could  not  impeach  it:  Oraham  v.  Moore,  4  Serg.  &  B.  467. 

By  Court,  Boss,  J.  This  was  an  ejectment  for  three  lots  of 
ground,  house,  blacksmith  shop,  and  tilt-hammer,  in  the  bor- 
ough of- Belief onte.  The  defendants  took  defense  for  the 
blacksmith  shop,  tilt-hammer,  and  water-right.  The  first  bill 
of  exception  was  to  the  admission  of  the  amicable  scire  facias, 
and  the  confession  of  judgment  thereon,  the  twenty-ninth  of 
October,  1824,  for  seven  hundred  and  forty-two  dollars  and 
sixty-eight  cents.     The  objection  to  the  scire  facias  was,  that  it 
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was  not  regular;  not  aigned  and  sealed  by  the  officer,  and  not 
tested  at  any  term:  to  the  judgment,  because  it  purports  to  be 
n  judgment  before  the  test  day  of  the  scire  faciaa  on  the  mort- 

The  law  is  well  settled  that  a  man  may  waive  any  right  to  a 
]>articnlar  mode  of  judicial  proceeding  against  himself.  The 
plaintifis  in  error  could  not  have  been  proceeded  against  ad* 
Tersely  on  the  mortgage  in  any  other  way  than  by  ejectment » 
or  by  a  scire  facieia  under  the  act  of  apsembly.  But  when  the 
mortgagor  is  alone  to  be  affected,  he  may  agree  to  dispense 
with  both  these  modes  of  proceeding,  which  have  been  provided, 
as  well  for  his  protection,  as  a  remedy  for  the  mortgagee.  This 
ia  often  done  by  the  consent  of  the  parties  to  save  costs;  some- 
times to  expedite  the  sale  and  the  collection  of  the  money; 
Bometimes  to  render  a  purchaser  more  secure  in  his  title,  at  an 
earlier  day  than  it  could  be  otherwise  doue  in  pursuance  of  a 
previous  agreement.  The  plaintiffs  in  error,  on  the  twenty- 
ninth  of  October,  1824,  entered  an  amicable  scire  facias,  and 
judgment  thereon,  by  agreement  vdth  the  mortgagee,  for  seven 
hundred  and  forty-two  dollars  and  sixty-eight  cents.  A  levari 
facias  issued  to  the  November  term  following.  It  might,  very 
properly,  be  tested  of  the  preceding  term.  It  is  done  so  in 
other  cases,  where  execution  issues  on  a  judgment  entered  in 
vacation,  to  4he  next  succeeding  term. 

To  this  course,  all  the  parties  in  interest  assented.  There  was 
nothing  done  in  contravention  of  any  rule  of  law  or  practice; 
nobody  had  any  right  to  complain  of  it,  because  no  one  was  in- 
jured; it  was  sanctioned  by  the  plaintiffia  in  error,  and  acquiesced 
in  by  them  until  the  trial  of  this  cause.  No  motion  was  made 
to  set  aside  the  proceedings  on  the  amicable  scire  facias,  or  the 
theriffs  sale  under  them;  no  writ  of  error  brought  to  reverse 
them;  they  therefore,  by  their  acts  and  their  neglects,  expressly 
or  tacitly,  waived  all  objections,  if  any  existed.  A  judgment 
erroneous  is  good  until  reversed:  2  Serg.  &  B.  142;  4  Id.  467. 

The  record  was  evidence  against  them :  1  Salk.  276, 290;  Holt» 
292;  11  Serg.  &  B.  168.  Whether  the  sheriff's  deed  poll  duly 
acknowledged  and  certified  under  the  seal  of  the  proper  courts 
SB  directed  by  the  act  of  the  sixth  of  April,  1802,  would  have  been 
full  and  conclusive  evidence  against  the  person  named  in  the 
execution,  under  which  the  premises  were  sold,  is  not  a  ques- 
tion now  made.  There  was  no  error  in  the  admission  of  the 
imicable  sdre  facias,  and  the  proceedings  on  it. 

The  second  bill  of  exception  was  to  the  admission  of  a  lease. 
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proved  by  the  subscribing  wituesses,  from  J.  M.  Benner  and  P. 
Benner,  Jan.,  to  John  Hall»  Jan.,  for  three  lots,  bearing  date 
November  26,  1824.  The  defendant's  counsel  objected  to  it, 
'*  because  Philip  Benner,  jun.,  and  J.  M.  Benner  had  no  right 
to  make  a  lease.  They  had  not  then  got  their  deed.  The  sher- 
iffs deed  recites  the  sale  as  made  the  day  after  the  lease  pur- 
ports to  have  been  executed.  The  writ  was  not  returned."  It 
is  true  a  man  can  not  grant  that  which  he  hath  not,  or  more 
than  he  hath;  although  he  may  covenant  to  purchase  an  estate, 
and  levy  a  fine  to  uses,  which  will  be  good:  Bac.  Max.  58;  Peck, 
sec.  65.  A  lease  doth  properly  signify  a  demise  or  letting  of 
land,  etc.,  unto  another  for  a  lesser  time  than  he  that  doth 
let  it  hath  in  it:  Shep.  Touch.  266;  Plowd.  421,  432. 

Assuming  the  above  authorities  to  be  law,  it  would  seem  to 
be  very  clear  that  a  man  can  not  made  a  valid  lease  to  another 
who  is  in  possession  of  land,  when  such  lessor  has  no  interest, 
title,  possession,  or  right  of  possession  in  the  premises  he  lets. 
The  tenant,  under  a  lease  made  by  such  a  lessor,  should  never 
be  estopped  from  disputing  his  landlord's  title.  To  a  tenant  so 
circumstanced,  the  doctrine  of  estoppel  is  totally  inapplicable, 
yet  the  lease  was  evidence.  The  acts  and  declarations  of  a  party 
in  interest,  and  to  the  suit,  are  evidence  against  him:  Whart. 
Dig.  365,  pi.  405;  1  Dall.  65;  MarshaU  v.  Sheridan,  10  Seig.  Sc 
B.  268.  The  evidence  was  therefore  properly  admitted,  both 
as  the  deed  and  as  the  declaration  of  the  defendants  below, 
having  a  direct  relation  to  the  matters  in  dispute. 

The  third  exception  was  t6  the  admission  of  the  evidence  of 
William  Ward  and  James  M.  Petrikin,  to  prove  that  the  prop- 
erty had  been  struck  down  before  the  lease  was  executed,  and 
that  the  date  of  the  lease  is  a  mistake.  Prima  facie  every  deed 
is  supposed  to  be  made  the  day  it  bears  date:  3  liv.  348;  1  SeL 
Pr.  422.  But  it  takes  efifect  from,  and  therefore  has  relation 
to  the  time,  not  of  the  date,  but  of  its  delivery;  and  this  is  al- 
ways presumed  to  be  the  time  of  its  date,  unless  the  contraiy 
do  appear.  The  time  of  delivery  is  material,  and  is  alwmya 
to  be  tried  by  a  jury:  Shep.  Touch.  72. 

It  would  be  easy  to  cite  authorities  on  this  point,  and  to  illus- 
trate the  position  laid  down  by  a  great  variety  of  cases;  but  it 
would  be  a  useless  labor,  as  no  doubt  can  be  entertained  of  its 
correctness.  It  is,  however,  contended,  that  admitting  the  law 
to  be  as  above .  stated,  the  defendant  in  error  was  estopped  bj 
the  recital  in  the  sheriff's  deed,  that  the  sale  was  made  on  the 
twenty-seventh  of  November,  1824,  from  showinpf  it  was  made 
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on  aDj  other  day.  A  general  recital  is  no  estoppel;  jet  a  re- 
cital of  a  particular  fact  is  so:  1  Show.  59;  2  Leon.  11;  8  Id. 
118.  And  the  recital,  to  be  an  estoppel,  must  be  material:  2  Id. 
11;  3  Id.  118.  The  recital  of  the  day  when  the  property  was 
sold  is  not  material,  and  therefore  the  defendant  in  error  was 
not  estopped  from  showing  the  truth.  A  man  is  estopped  to 
say  anything  against  his  own  deed:  Co.  Lit.  863,  b;  2  Bl.  Oom. 
295;  Go.  lit  252,  a.  But  this  was  not  the  deed  of  the  defend- 
ant in  error.  It  was  the  deed  of  the  sheriff  to  him;  it  was  the 
deed  of  a  ministerial  officer  authorized  to  make  the  sale,  whose 
mistakes  in  the  execution  of  his  duties  should  never  be  permitted 
to  prejudice  the  rights  of  the  grantee  by  way  of  estoppel 
There  was  no  error  in  admitting  this  evidence. 

The  fourth  exception  was  to  the  rejection  of  the  following 
evidence  offered  by  the  plaintiffs  in  error.  *'  That  considerable 
part  of  the  shop  is  built  outside  of  the  town  lots,  and  on  the 
right  conveyed  by  Smith  to  Hall,  the  elder,  that  on  the  twenty- 
sixth  of  January,  1825,  John  Hall,  the  elder,  conveyed  to  John 
Hall,  jun.,  all  his  right  under  Smith's  deed.'' 

*'  This  evidence  was  objected  to,  and  overruled  by  the  court: 
1.  Because  the  defendant  is  a  tenant  and  can  not  dispute  the 
right  of  his  landlord;  and  2.  Because  the  written  papers  vest 
the  title  of  the  property  in  the  purchaser  at  sheriff's  sale." 

If  the  opinion  already  given  on  the  previous  exceptions  is  cor- 
rect, it  is  clear  that  the  plaintiffs  should  have  been  allowed  to 
prove  what  they  offered;  they  had  proved  by  William  Pettit, 
"  that  he  was  present  with  Benner  and  Hall,  heard  Benner  press- 
bg  Hall  to  take  a  lease;  Hall  down-spirited;  Benner  said  he  was 
going  away  next  day,  and  wanted  it  fixed.  This  was  after  the 
property  had  been  sold.  Benner  said  he  might  have  it  till 
spring  on  easy  terms;  did  not  want  to  turn  him  out;  wanted 
him  to  take  it;  Benner  said,  if  he  did  not  take  a  lease,  he  would 
be  under  the  necessity  of  removing  him  and  obtaining  posses- 
sion by  the  sheriff;  Hall  said  he  wanted  to  see  Mr.  Potter;  it 
was  on  the  day  before  Benner  was  to  start  away;  it  was  in  the 
afternoon  of  the  day." 

This  evidence  of  Pettit,  corroborated  as  it  was  by  Petrikin 
and  Ward,  was  sufficient,  connected  vrith  the  circumstances 
under  which  the  lease  was  obtained,  to  induce  a  belief  that  the 
lease  was  procured  by  management;  by  a  suggeslio  falsi  in  al- 
leging he  had  purchased  the  whole  at  sheriff's  sale;  that  he 
had  a  right  to  dispossess  them  of  the  whole,  and  his  hurrying 
4hem  into  the  execution  of  the  lease,  without  an  opportunity  of 
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oonsuliing  their  oounsel  or  friends;  as  Uiey  expressed  a  desire 
to  do,  a  measure  suggested  to  Benner  by  Mr.  PetrildDy  as  a  safe 
one  if  he  intended  to  hold  the  property. 

The  plaintiffs  in  error  were  not  such  tenants  as  precluded 
them  from  showing  what  they  offered  to  prove.  The  very 
question  trying  was,  whether  the  written  papers  vested  the 
title  of  the  property  in  the  purchaser  at  sheriff's  sale?  If 
they  did,  what  property  ?  Was  the  tilt-hammer  and  water-right 
conveyed  by  Smith  to  Hall,  sen.,  included  in  the  sale  made  by 
the  sheriff?  Was  anything  more  sold  than  three  lots  ?  If  uot» 
did  the  three  lots  extend  westerly  beyond  the  water's  edge  of 
Spring  creek  ?  If  they  did,  how  far— did  they  include  the  shop, 
tilt-hammer,  and  dam  ?  A  solution  of  these  questions  could 
only  be  made  by  an  application  of  the  description  of  the  prop- 
erty contained  in  the  deed,  to  the  property  claimed  under  it. 
The  situation  of  the  property  claimed,  and  the  relation  it  bore 
to  the  property  described,  could  only  be  ascertained  by  parol 
proof.    The  court,  therefore,  erred  in  rejecting  the  evidence. 

The  court  instructed  the  jury,  that  the  plaintiff  below  had 
shown  a  right  to  recover  on  every  ground:  1.  As  landlord. 
It  is  a  sacred  principle  of  law,  that  the  tenant  shall  not  dis- 
pute the  title  of  his  landlord.  2.  That  the  fair  and  correct 
construction  of  the  defendant's  conveyances,  mortgages,  judg- 
ment, sale,  and  sheriff's  deed,  vested  the  right  of  the  whole 
property,  whatever  it  was,  in  the  plaintiff;  and  that  the  con- 
veyance by  Smith  was  an  appurtenance  which  attached  to  the 
property.  To  this  charge  the  plaintiffii  in  error  excepted,  and 
this  forms  the  fifth  bill  of  exceptions. 

It  may  be  true,  as  a  general  principle  of  law,  that  the  ten- 
ant shall  not  dispute  the  title  of  his  landlord.  Yet  the  appli- 
cation of  this  general  principle  is  restricted  to  cases  in  which 
the  lease  has  been  fairly  obtained,  without  any  misrepresenta- 
tion, management,  or  fraud.  A  lease  unfairly  obtained  will  rot 
prevent  the  lessee  from  contesting  the  title  of  the  lessor:  Brown 
V.  Dysinger,  1  Bawle,  408,  415,  and  the  authorities  there  cited. 
In  that  case,  the  only  evidence  of  unfairness  was,  that  Walker 
threatened  to  turn  Brown  out  of  possession,  if  he  did  not  exe- 
cute a  lease;  and  that  Brown  was  then  very  sick  with  the  con- 
sumption, and  died  some  time  the  following  month.  The  case 
under  consideration  is  much  stronger  in  favor  of  the  tenant 
than  that  of  Brown. 

The  correctness  of  this  observation  will  be  manifest  by  a 
reference  to  the  testimony  recited,  in  giving  the  opinion  in  this 
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eaiise,  on  the  third  and  fourth  bills  of  exceptions.  Benner 
mged  the  execution  of  the  lease  on  the  ground  that  he  had  a 
light  to  the  possession  of  the  whole  of  the  premises,  and  that 
he  had  the  right  to  remove  Hall  bj  the  sheriff,  and  refused 
Hall  time  to  consult  his  counsel.  This  was  a  suggestion  of  a 
falsehood  calculated  to  mislead  Hall.  Beuner  had  at  the  time 
no  title  to  the  land.  The  levari  faciaa  was  not  then  returned. 
If  the  property  had  been  then  struck  off  to  him,  there  was  no 
record  of  it.  And  if  there  had  been,  the  sale  was  liable  to  be 
set  aside  at  the  instance  of  Hall,  or  his  creditors;  or  to  be  de- 
feated by  his  (Benner^s)  neglect  to  comply  with  the  conditions 
of  sale. 

Until  the  sheriff's  deed  to  him  was  acknowledged,  he  could 
legally  take  no  step  to  obtain  possession;  and  eyen  then,  of 
nothing  not  contained  in  the  deed.  When  acknowledged,  he 
most  have  given  three  months'  notice  before  he  could  have  a 
jury  called  to  dispossess  Hall,  which  would  have  prevented  him 
from  removing  him  by  the  sheriff  forthwith,  as  it  was  evidently 
iDsinuated  he  had  a  power  to  do.  The  proposition  which  was 
made  on  the  twenty-sixth  of  November,  1824,  was  to  lease  it  to 
him  until  spring,  on  easy  terms;  when  it  appears  that  the 
fiherifi's  deed  to  Benner  was  not  acknowledged  until  the  twenty- 
sixth  of  AprU,  1825. 

If  this  case  does  not  exhibit  all  those  features  of  manage- 
ment, unfair  and  uncandid  conduct,  as  well  as  misrepresenta- 
tion on  the  part  of  Benner,  I  should  be  at  a  loss  to  conceive 
one  that  would.  It  is  evident  that  Hall  was  taken  by  surprise, 
and  was  artfully  inveigled  and  hurried  into  the  execution  of  the 
lease,  without  any  opportunity  of  consulting  his  friends  or  his 
counsel,  which  he  desired  to  do.  There  is  a  wide  difference  be- 
tween the  case  of  a  lease  from  a  person  having  title  or  posses- 
sion, and  that  of  a  lease  from  one  having  no  title,  no  possession, 
or  no  right  to  possession,  as  to  the  conclusiveness  of  the  evi- 
dence. In  the  former  case,  generally  speaking,  the  tenant 
would  be  estopped  from  disputing  his  landlord's  title,  unless 
fraud,  mistake,  or  imposition,  be  clearly  proved.  In  the  latter 
case,  the  lessee  would  not  be  concluded  by  the  lease,  because 
the  obtaining  a  lease  under  such  circumstances  would  generally 
be  considered  as  unfairly  procured.  The  plaintiffs  in  error,  on 
the  facts  disclosed  by  the  defendant  in  error,  should  have  been 
allowed  to  have  impeached  the  lease;  and  the  testimony  of 
Pettit  and  the  other  witnesses  should  have  been  submitted  to 
Uie  jury. 

Am.  Dao.  Vol. 
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The  oonrt  tmquestionablj  erred  in  the  instruotions  given  to 
the  jury  on  the  second  point  The  fair  and  correct  constmotion 
of  the  defendant's  conveyances,  mortgages,  jadgment,  sale,  and 
sheriff's  deed,  arising  on  the  face  of  the  papers,  without  refer- 
ence to  any  extrinsic  circumstance,  is  that  nothing  more  wa« 
sold  under  the  mortgage  than  what  was  contained  in  the  de- 
scription of  the  property  mortgaged,  and  that  nothing  more 
vested  in  the  purchaser. 

The  mortgage  was  for  three  lots,  which  John  Hall,  the  elder, 
had  conveyed  to  John  Hall,  jun.  Those  lots  were  described  by 
Nos.  130,  131,  and  132,  in  the  town  plot  of  Bellefonte,  with 
dearly  designated  boundaries:  each  containing  sixty  feet  la 
front  on  Spring  street,  and  extending  thence  westwardly  to  the 
water's  edge  of  Spring  creek.  On  the  face  of  the  title  papers, 
these  three  lots  only  were  conveyed  to  Benner.  The  sale  was 
effected  by  a  proceeding  on  the  mortgage.  The  sheriff  could 
sell  no  property  which  was  not  described  in  the  mortgage  and 
conveyed  by  it,  unless  from  its  veiy  nature  and  quality  it  was 
necessary  to  the  enjoyment  of  what  was  actually  described. 

If  a  mUl  had  been  within  the  boundaries  of  the  lots  sold,  and 
it  had  been  granted,  the  water  as  used  for  the  mill  would  have 
passed  as  appurtenant  to  it:  3  Salk.  40. 

But  if  a  man  sells  a  mill  cum  pertinentiia,  and  the  jury  find  a 
kiln  was  occupied  with  the  mill  for  many  years,  the  kiln  shall 
not  pass  by  those  words,  for  it  might  be  a  lime  kiln;  and  might 
have  no  relation  to  the  mill;  but  if  the  jury  had  found  it  to 
be  a  malt  kiln,  it  might  be  otherwise:  Shep.  Touch.  89, 90. 

Strictly  speaking,  lands  can  not  be  appurtenant  to  lands,  or 
a  messuage  to  a  messuage:  Plowd.  170;  1  Sil.  Abr.  91.  But  the 
word  periinena  may  be  taken  in  the  sense  of  usually  letten  or 
occupied  with  the  land:  Plowd.  170.  Lands  shall  pass  on  a 
lease  or  devise  of  a  house  as  pertaining  to  the  same,  when  it 
hath  been  used  and  occupied  with  it,  ten  years  or  more;  which 
is  adjudged  a  sufficient  time  to  make  it  appertaining  to  the 
house:  Oro.  Eliz.  704.  A  grant  of  a  manor  cumpertinerUiis,  it 
it  is  said,  will  pass  all  things  belonging  to  the  manor:  Ow.  31. 

But  in  all  these  cases,  it  must  be  ascertained  by  parol  proof, 
what  was  usually  letten  or  occupied  with  the  land,  the  messuage, 
mill,  or  manor,  unless  the  extent  of  the  claim  appears  on  the 
face  of  the  paper  title;  and  even  then  to  settle  what  lands, 
what  waters,  what  dams  or  races  have  been  used  and  occupied 
us  appertaining  to  the  property  purchased. 

All  these  are  questions  involving  matters  of  fact,  not  appear* 
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ing  on  the  face  of  the  title  papers,  and  should  have  been  sub- 
mitted to  the  jury  for  their  decision.  The  court  excluded  veiy 
important  evidence  as  to  the  relative  situation  of  the  two  prop- 
erties: refused  to  let  the  plaintiflTs  in  error  prove  that  the  shop 
was  partly  situated  on  the  tract  bought  of  Smith,  and  not  in- 
cluded in  the  mortgage,  which  went  to  shut  out  all  the  evidence 
of  plaintifb  in  error,  as  to  their  title,  their  possession  and 
occupancy;  the  situation  of  the  dam,  the  race,  and  the  land 
porchased  of  Smith;  and  then  instructed  the  jury  that  all  the 
tights  vested  by  the  paper  title  in  the  defendants  in  error;  and 
by  it  they  were  entitled  to  recover. 

Who  can  say,  on  looking  over  the  paper  title,  which  was  the 
most  worthy:  the  property  derived  from  Smith,  or  that  derived 
from  Harris?  That  which  is  the  most  worthy  is  the  principal; 
and  when  ascertained  by  a  grant  of  it,  that  which  is  less  worthy, 
or  incident,  or  accessary,  shall  pass  by  the  grant.  The  prin- 
cipal will  not  pass  by  the  grant  of  the  incident  or  accessary. 
Jocessormm  non  ducU,  sed  seqwUur  suum  principaie:  Shep. 
Touch.  89. 

For  anything  that  appears  to  the  contrary,  the  right  derived 
from  Smith  may  be  the  principal.  The  deed  from  him  to  Hall, 
senior,  bears  date  the  twenty-sixth  of  April,  1806.  The  deed 
from  Harris  to  Hall  bears  date  the  twenty-seventh  of  Novem- 
ber, 1807.  The  title  to  the  property  purchased  of  Smith  is 
above  a  year  and  six  months  older  than  that  of  Harris  to  Hall. 
The  title  to  the  property  acquired  by  the  purchase  from  Smith 
existed  in  Hall  independent  of  the  three  lots  granted  by  Harris 
to  him,  more  than  eighteen  months  prior  to  the  title  acquired 
from  Harris.  It  was  not,  therefore,  during  that  time  appur- 
tenant to  the  three  lots  purchased  of  Harris.  If  it  ever  became 
appurtenant  thereto,  when*and  how?  This  can  only  be  shown 
by  matter  in  pais.  It  was  not  purchased  as  a  necessary  append- 
ant to  the  enjoyment  of  the  three  town  lots,  because  it  was  pur- 
chatied  long  before  Hall  became  the  owner  of  the  three  town 
lots.  From  all  that  appears,  the  property  purchased  of  Smith 
was  the  principal,  and  the  purchase  from  Harris  was  the  acces- 
Miy;  and  requisite  to  the  full  enjoyment  of  the  rights  pur- 
chased of  Smith.  These  matters  may  be  made  to  wear  a  very 
different  complexion  from  that  which  they  exhibit  now  on  the 
taoe  of  the  papers. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Suezuff's  Debd  NECES3AitT  TO  Pass  Title.— Soe  the  note  to  Jackson  v, 
Ramsajf,  15  Air   Dmo.  252     In  Maryland  it  is  held,  in  Duoali  v.   Waters,  18 
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Id.  350,  that  the  title  passes  by  a  sale  on^.  /a,,  though  there  miiafc  be  scmm 
written  and  recorded  evidence  of  the  sale.  The  doctrine  laid  down  in  IlaU 
y,  Benner,  on  this  point,  is  approved  in  Bank  <^  Pennsylvania  v.  ITtie,  J 
Watts,  403. 

Delitxrt  of  Dikd  Pbisumkd  to  bb  on  rrs  Datk — See  a  daci«io&  to 
the  same  effect  in  Breekenridge  v.  Todd,  10  Am.  Dec.  83. 

Recitals  ur  SHXBinr's  Deed. — See  MtOtare  v.  Kouns,  18  Am.  Dea  187. 
As  to  recitals  in  a  tax  deed,  see  the  note  to  Jackson  v.  Shtpard,  17  Id.  505. 

AppUBTENANcns,  What  Pass  as. — See  Neko  Ijmokh  W,  L.  Faetory  ▼. 
Batehelder,  14  Am.  Dec.  340,  and  cases  cited  in  the  note  thereto. 

Estoppel  bt  Aoceptino  TjEasb. — See  Camp  v.  Camp,  13  Am.  Dea  60, 
and  note;  and  Carpenter  v.  Thompson,  14  Id.  348.  That  where  the  penoQ 
in  possession  is  induced  by  misrepresentation  to  enter  into  a  lease  no  estoppel 
arises,  is  held,  on  the  authority  of  the  principal  case,  in  Olbm  ▼.  Bi&e^  6 
Watis,  45;  Haekenbury  v.  Snyder,  2  Watts  ft  a  249;  Badin  t.  BoedMai,  • 
Pft.8t.  163. 
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[1  PsawMB  Ajo>  Wixn,  471.) 
Obowdto  Obain  does  hot  Pass  bt  a  Convetangi  of  the  land  on  wtikli  ift 
grows. 

Ebbob  to  the  common  pleas,  to  reyerse  a  judgment  rendered 
against  Smith,  the  plaintiff  in  error,  in  an  action  of  trover  for 
certain  grain,  brought  by  him  as  plaintiff,  against  Johnston,  the 
defendant.  The  facts  were:  Smith  had  a  lease  from  one  Clark» 
the  owner,  of  a  certain  farm  for  one  year,  ending  April  1,  1828^ 
the  terms  of  the  lease  being  that  he  should  deliyer  a  certain  por- 
tion of  grain,  in  the  bushel,  to  the  lessor.  Clark,  in  Fefamaxy, 
1828,  sold  and  conveyed  the  land  by  a  deed  in  common  form  to 
the  defendant,  Johnston,  who  took  possession  on  April  1, 1828. 
The  question  was  as  to  the  defendant's  right  to  the  lessor's 
share  in  the  grain  harvested  in  1828.  The  court  below  in* 
structed  the  jury  that  the  deed  from  Clark,  conyeying  the  land 
"  and  the  rents,  issues,  and  profits  thereof,"  vested  in  Johnston 
the  landlord's  share  of  the  grain.  Verdict  and  judgment  for  the 
defendant. 

Frick,  for  the  plaintiff  in  error,  cited  Toller's  Ex.  148;  MUer 
Y.  While,  1  Bawle,  356. 

Orier,  for  the  defendant  in  error,  cited  Iboie  y.  OoMn^  8 
Johns.  222  [3  Am.  Dec.  478]. 

By  Court,  Gibson,  C.  J.  It  is  a  little  remarkable  that  the 
precise  point  in  this  case  has  not  been  decided  in  England  or 
this  CO  intry. .  The  reason  may  be,  that  the  subject  is  usuallj 
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disposed  of  by  some  preliminary  stipalation.  There  ia^  indeed, 
«  dioiom  of  Mr.  Justice  Spencer,  in  deliyering  the  opinion  of 
the  court  in  Foole  y.  CciMn^  8  Johns.  222  [8  Am.  Dec.  478], 
that  a  sale  of  the  land  simply,  by  the  owner  of  both  the  land 
and  the  crop,  carries  the  crop  to  the  purchaser;  which,  with 
great  respect  for  the  opinions  of  that  learned  judge,  seems  to 
be  unsupported  by  decision  or  analogy.  Mr.  Boberts  is  the  only 
elementary  writer  who  asserts  that  the  products  of  the  soil, 
whether  spontaneous  or  cultiyated,  accompany  the  freehold  un- 
til they  are  actually  severed,  unless  when  sold  in  prospect  of 
eoch  severance;  and  the  cases  referred  to  in  the  margin  of  the 
book,  Boberts  on  Frauds,  126,  certainly  do  not  prove  that  corn 
growing  is  as  much  a  part  of  the  freehold  as  grass  or  timber 
trees;  or  that  it  is  part  of  the  freehold  at  all.  On  the  con- 
trary, all  the  authorities  agree,  that  as  against  the  heir,  it  goes 
to  the  executor,  though  it  seems  to  be  setUed  that  it  passes  by 
a  devise  of  the  land,  and,  in  conformity  to  authority,  it  was  so 
determined  by  this  court,  in  MoCvJJtough'B  Appeal^  4  Yeates,  23. 
The  reason  for  this  distinction,  attempted  in  Gilbert's  Evidence, 
250,  is  that  ''  every  man's  donation,  being  taken  most  strongly 
against  himself,  shall  pass  not  only  the  land  itself,  but  the  chat- 
tels which  belong  to  the  land;  but  no  chattels  can  descend  to  the 
heir;  they  go  to  the  executor.  Why  this  is  accounted  a  chattel 
we  have  shown  already."  A.nd  in  doing  so,  he  had  just  given 
a  few  quaint  but  substantial  reasons  why  com  growing  does 
not  belong  to  the  land.  ''  It  follows,"  the  chief  baron  had  said, 
"  that  there  ought  to  be  another  property  in  the  com,  distinct 
from  the  land,  inasmuch  as  there  is  labor  in  acquiring  and  sow- 
ing the  com  distinct  from  the  labor  whereby  the  land  was  at  first 
occupied  and  gotten;  also,  there  is  a  distinct  charge  in  sowing 
the  com  from  the  money  whereby  the  land  was  purchased. 
The  law,  following  nature,  doth  erect  a  distinct  property  in  the 
com,  different  from  the  land."  And,  again,  **  there  is  a  prop- 
erty in  the  corn,  distinct  from  the  soil,  before  the  com  is  com- 
mitted to  the  earth,  and  that  property  is  not  lost  by  sowing  in 
a  man's  own  soil;  for  I  can  not  lose  the  property  of  what  is  my 
own  by  putting  it  in  a  place  which  is  also  my  own.  But  if  I 
sow  my  com  in  another  man's  soil,  it  ceases  to  be  mine."  Still 
further:  ''  Because  a  man  expects  a  yearly  return  of  the  com 
he  sows,  it  is  reckoned  part  of  Ids  personal  estate,  as  the  corn 
was  before  it  was  sown.  But  otherwise  of  timber  trees  planted, 
for  they  must  be  supposed  to  be  annexed  to  the  soil,  since 
they  were  planted  with  the  prospect  that  they  could  not  come 
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to  tlieir  full  use  and  perfeotion  till  many  generations  after- 
wards/' 

Thus  far,  Chief  Baron  Qilbert,  who  gives  good  reasons  why 
the  growing  crop  should  be  considered  a  chattel,  in  contradis- 
tinction to  timber  trees;  and  satisfactorily  exposes  the  founda- 
tion of  the  rule  by  which  a  tenant,  having  attempted  to  retain 
the  ownership  of  the  land  after  the  expiration  of  his  estate  bj 
sowing  it  out  of  season,  loses  the  crop,  as  in  the  case  of  an  ad- 
verse recoveiy;  but  who,  in  the  opinion  of  Mr.  Haigrave,  is  less 
happy  in  accounting  for  the  distinction  which  gives  com  grow- 
ing to  a  devisee,  but  denies  it  to  the  heir:  Co.  Lit.  55,  b.  note 
2.  The  truth  is,  the  distinction  rests  altogether  on  authority^ 
but  authority  so  unquestionable  as  not  to  be  shaken.  Even  in 
point  of  reason,  however,  a  further  distinction  might  be  taken 
between  a  will,  in  the  construction  of  which  a  presumption  of 
intention  may  be  raised  from  circumstances,  and  a  deed  of 
which  the  construction  is  to  be  made  from  the  technical  effect 
of  the  words.  Now  in  PooWb  case,  1  Salk.  368,  corn  growing 
is  said  without  qualification  to  be  a  chattel;  and  the  same  thing 
is  asserted  in  Whipple  v.  Foote,  2  Johns.  418;  Newcomb  t. 
Earner,  Id.  in  note,  and  Stewart  v.  Doughty,  9  Johns.  108,  as 
well  as  by  Chief  Baron  Gilbert,  in  the  passages  just  quoted. 
As  a  chattel,  then,  there  is  no  reason  why  it  should  pass  by  a 
bargain  and  sale  of  the  land,  which  would  not  be  equally 
applicable  to  cattle  depastured  on  the  land. 

But  whatever  may  be  the  law  in  England  or  our  sister  states, 
it  is  clearly  settled  by  usage  and  judicial  decision  here,  that, 
except  by  devise,  the  crop  does  not  pass  as  parcel  of  the  land. 
The  practice  of  reserving  the  crop  has,  I  believe,  been  universal; 
insomuch  that  when  the  reservation  is  not  expressly  declared^ 
it  is  nevertheless  a  tacit  condition  of  the  contract.  In  the  very 
case  at  bar,  it  appears  from  the  evidence  sent  up,  that  the  ven- 
dee had  no  thought  of  claiming  the  crop,  till  it  was  suggested 
by  a  neighbor.  In  accordance  with  the  popular  notion,  grain 
in  the  ground  was  treated  as  a  chattel,  in  Welsh  v.  Beiey,  1  Pa. 
67,  and  subjected  to  the  rule  which  requires  an  actual  or  a 
symbolical  delivery  in  the  case  of  a  conditional  sale.  Still 
nearer  to  the  point  is  Myers  v.  White,  1  Bawle,  353,  in  which  it 
was  determined  that  the  sheriff  may  not  sell  grain  in  the  ground^ 
by  virtue  of  a  levari  facias  on  a  mortgage;  and  in  Stambaugh  v. 
Teates,  MSS.  Chambersburg,  1828,  it  was  held  that,  although  it 
may  be  sold  as  personal  property  on  a  fi.  fa.,  it  does  not  pass 
by  a  levy  and  sale  of  the  land  on  a  venditioni  exponas.    Accord- 
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ing  ihen  to  an  inoonteBtable  principle  asserted  in  Iboie  y.  Colvin^ 
that  a  sale  on  an  execution  passes  whatever  the  debtor  might 
pass  by  a  Yolantaiy  conveyance,  the  preceding  case  is  substan- 
tially in  point.  If  the  crop  be  an  accessary  of  the  land,  it  will 
follow  its  principal  as  readily  by  the  one  conveyance  as  the 
other;  if  it  be  not,  I  know  not  how  it  is  to  pass  by  words  inappli- 
cable  to  it  in  either.  It  seems,  therefore,  the  judge  who  tried 
the  cause  erred  in  directing  the  jury  that  in  the  absence  of  an 
actual  reservation  the  crop  would  go  to  the  vendee. 
Judgment  rerersed,  and  a  venire  de  novo  awarded. 


Ovemilad  m  WUUnt  v.  Viuhbhider,  7  Watts,  879;  BmmtieU  v.  ITd^ 
MM,  0  Id.  47. 


fioBiNsoN  t;.  Justice. 

[3  Pimoas  a  Wixn,  19.] 

finnns  Fuhtfubibb  Onb*s  Bioht  only  when  silence  is  fraud. 

FftAUDUiBKT  CoKGBALMXNT  07  Tttls  can  not  be  impated  where  the  party 
was  ignorant  of  his  title. 

On*B  TnuB  mat  bb  PosTPomED  without  Fraud  by  positive  acts  for  whose 
oonseqnenoes  he  is  civilly  liable,  without  regard  to  his  ignorance  or 
knowledge,  becaose  a  loss  which  must  fall  on  one  of  two  innocent  per- 
sons should  be  borne  by  him  whose  act  occasioned  it. 

Impbovexestb  Mad£  on  Ahothxb's  Land  on  the  faith  of  an  actual  disclaimer 
of  title  should  not  be  disturbed. 

Dklasatioks  of  a  Pastt  in  Intebest  a8  to  Boundabt  may  give  ground 
for  a  presumption  that  improvements  were  made  on  the  &ith  of  them} 
but  this  presumption  may  be  rebutted. 

Judqb's  EzFBESSDOir  OF  Opinion  on  a  Mattbb  of  Fact  will  not  be  intended 
to  have  misled  the  jury. 

AmtkL  from  the  circuit  court.  The  plaintiff  brought  eject* 
ment  to  recover  certain  land  claimed  to  be  within  his  boundary, 
he  and  the  defendants  being  owners  of  adjacent  surveys.  The 
evidence  showed  that  the  parties,  and  those  under  whom  they 
severally  claimed,  had  been  in  possession  of  their  respective 
surveys  for  more  than  thirty  years;  that  there  were  marks  on 
the  ground  which  the  defendants,  and  those  under  whom  they 
claimed,  for  twenty-five  years  or  more,  had  treated  as  the  divi- 
sion line,  exercising  acts  of  ownership  up  to  that  line  by  cut- 
ting timber,  etc.,  and,  within  twenty-one  years,  had  made  an 
improvement  up  to  said  line.  There  was  some  evidence,  also, 
that  William  Bobinson,  under  whom  the  plaintiff  claimed,  at 
one  time  considered  and  spoke  of  that  line  as  the  boundaiy, 
•nd  although  he  knew  of  the  improvement  which  those  under 
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whom  the  defendants  claimed  were  making,  gave  no  notice  of 
hia  title  or  claim.  The  plaintiff  sabeeqaently  diaooTering  that 
the  improvement  was  within  his  surrey,  brought  this  action. 

The  judge  instructed  the  jury,  in  substance,  that  if  one  who 
was  conusant  of  his  right,  permitted  another  who  had  no  notice  of 
that  right  to  make  improvements  on  his  land  without  objection, 
he  could  not  afterwards  recover,  but  the  Litter  would  hold  the 
land;  and  he  left  it  to  the  jury  to  say  whether  or  not  the  im 
provement  now  in  question  was  made  with  the  knowledge  of 
Bobinson,  and  whether  or  not  Bobinson  knew  of  his  right  at 
the  time,  if  so,  they  should  find  in  favor  of  the  defendants.  He 
further  instructed  them  that  if  they  believed  that  the  plaintiff, 
or  those  under  whom  he  claimed,  had  recognized  the  line  alx>ve 
mentioned  as  the  boundary,  the  plaintiff  would  be  bound  by 
such  recognition;  but  that  if  those  under  whom  the  defi'ndanta 
claimed  knew,  or  had  reasonable  notice,  that  the  land  was 
within  the  plaintiff's  survey  when  the  improvement  was  made, 
they  could  not  honestly  claim  the  land,  and  that  it  appeared  to 
the  court  that  they  might  have  ascertained  that  fact  with  rea- 
sonable diligence.  He  stated  also  that  an  actual  adverse  pos- 
session for  twenty-one  years  by  the  defendants,  or  those  under 
whom  they  claimed,  would  bar  the  plaintiff's  recovery;  so  if 
Bobinson  confessed  himself  out  of  possession,  and  twenty-one 
years  had  since  elapsed,  the  statute  of  limitations  would  run. 
He  further  remarked  that  the  defendants  ought  to  have  in- 
quired into  the  plaintiff's  tiUe  before  purchasing,  and  it  was 
for  the  jury  to  decide  whether  or  not  they  had  done  so;  and 
Baid:  ''The  circumstance  of  the  deed's  containing  a  general 
warranty,  renders  it  probable  that  the  purchasers  did  know  it, 
or,  at  least,  that  they  knew  the  title,  not  to  be  without  sus- 
picion." 

Verdict  for  the  plaintiff;  motion  for  a  new  trial  on  the  ground 
of  misdirection  overruled,  and  judgment  on  the  verdict,  from 
which  the  defendants  appealed. 

Burbe  and  Forward,  for  the  appellants.  A  {Murty  standing  by 
and  seeing  anotL^er  make  improvements  on  his  land  without  ob- 
jecting thereto,  is  forever  barred  from  asserting  his  right:  2 
Johns.  673,  even  if  he  is  not  conusant  of  his  right:  Styles  v. 
Cooper,  3  Atk.  692;  for  where  a  loss  falls  upon  one  of  two  equally 
innocent  parties,  it  should  rest  where  it  falls:  Buchanan  v. 
Moore,  13  Serg.  &  B.  304  [15  Am.  Dec.  601].  The  plaintiff 
having  acknowledged  himself  out  of  possession,  the  statute  of 
limitations  would  run  against  him:  Boyer  v.  Benlow,  10  Serg.  i^ 
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R.  303.  Tho  judge  erred Jn  telling  the  jary  that  the  insertion  of 
a  general  warranty  in  the  defendants'  deed  afforded  any  pre- 
samptioD  whatever  that  the  title  was  doubtful. 

H.  2L  Watts  and  Kennedy,  for  the  appellee.  The  cases  hold- 
ing that  a  party  standing  by  in  silence  and  permitting  another 
to  make  improyements  on  his  land,  is  barred  from  afterwards 
asserting  his  right,  all  go  on  the  ground  of  fraud,  and  of  the 
party's  knowledge  of  his  right:  East.  Ins.  Oo.  y.  Vincent,  2  Atk. 
83;  Banning  Y.  Ibrrers,  lEq.  Cas.  Abr.386;  Gilb.  Eq.  Gas.  86; 
Baw  y.  PoUs,  Free,  in  Oh.  35;  2  Yem.  150;  Styles  y.  Cooper,  8 
Atk.  692;  Dunn  y.  Spurrier,  7  Yes.  231.  Ignorance  of  title 
does  not  diyest  such  title:  Stewart  y.  Leedestin,  1  Band.  408. 
Delay  short  of  the  statutory  period  does  not  forfeit  one's  right: 
Cox  y.  Cromwell,  8  Binn.  120;  Watson  y.  OHday,  11  Serg.  &  B. 
340.  Only  actual  adverse  possession  for  the  statutory  period 
bars  one's  right:  Hawk  y.  Senseman,  6  Serg.  &  B.  21;  Bayer  y. 
Benlaw,  10  Id.  808;  Ball  y.  Fowd,  4  Id.  456  [8  Am.  Deo.  722]. 
So  in  case  of  interfering  suryeys:  Bums  y.  Swift,  2  Serg.  &  B. 
436. 

By  Oourt^  Gibsoh,  0.  J.  It  is  not  contested  that  the  plaint- 
iff's snryey  includes  the  disputed  land;  but  the  defendants, 
who  are  also  purchasers  for  a  valuable  consideration,  insist  that 
he  ought  to  be  postponed  for  having  stood  by  without  disclos- 
ing his  title,  while  valuable  improvements  were  making.  There 
is  no  evidence,  however,  that  he  knew  the  true  boundary.  The 
rule  is  clear  that  silence  will  postpone  only  where  silence  was  a 
fraud;  and  a  fraudulent  concealment  of  title  can  not  be  imputed 
to  one  who  was  ignorant  that  he  had  any  title  to  conceal;  and 
to  this  effect  was  the  direction  of  the  judge.  But  positive  acts, 
for  the  oonsequences  of  which  the  doer  is  civilly  answerable, 
without  regard  to  the  question  of  ignorance  or  knowledge, 
stand  on  a  different  ground.  For  these,  his  titla  may  be  post- 
poned even  without  fraud,  in  accordance  with  an  equitable  prin- 
ciple of  universal  application,  that  where  a  loss  must  neces- 
sarily fall  on  one  of  two  innocent  persons,  it  shall  be  borne  by 
him  whose  act  occasioned  it.  Had  this  principle  been  urged  in 
relation  to  the  fact  that  the  plaintiff  had  repeatedly  shown  as 
his, boundary  aline  which  excludes  the  land  in  dispute,  it  might 
have  entitled  the  defendants  to  a  verdict.  If  the  improvements 
were  made  on  land  purchased  on  the  faith  of  an  actual  dis- 
claimer, it  would  be  inequitable  to  disturb  them.  There  was 
indeed  no  positive  proof  of  that  fact;  but  evidence  of  boundaiy 
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is  so  much  a  matter  of  reputation,  and  one  to  which  the  decla» 
rations  of  a  party  in  interest  most  so  materially  contribute,  as 
to  give  rise  to  a  presumption  that  improvements  on  a  purchase, 
when  there  have  been  any  such,  were  made  on  the  credit  of 
those  declarations.  Such  a  presumption  may  undoubtedly  be 
rebutted;  but  the  proof  would  seem  to  rest  on  him  who  con- 
troveris  it.  But  this  ground  was  not  taken  at  the  trial;  and 
although  we  might,  to  prevent  injustice,  give  the  defendants  a 
fresh  opportunity  to  avail  themseWes  of  it,  if  that  were  neces- 
sary; yet,  as  the  verdict  will  not  be  conclusiTe  in  a  new  action, 
we  do  not  feel  ourselves  bound  to  interfere.  As  to  the  excep- 
tion to  an  expression  of  the  judge,  that  "the  circumstance  of 
the  deed's  containing  a  general  warranty  renders  it  probable 
that  the  purchasers  knew  the  title  not  to  be  without  suspicion," 
that  appears  evidently  to  have  been  affirmed  as  his  opinion  on 
matter  of  fact;  and  in  that  aspect,  we  can  not  intend  that  it 
misled  the  jury.  It  seems  to  me,  therefore,  that  on  the  points 
actually  submitted,  the  verdict  is  well  enough. 
Judgment  affirmed. 

Frauditlbnt  Concealment  of  Ttilb. — See  SiigU  v.  Amu^  2  Am.  Beo. 
693.  The  principal  case  ia  dted  as  to  the  effect  of  a  concwiialTnfttt  of  titla 
where  another  is  bnilding  on  one's  land,  in  Rliodea  v.  iVtdb,  6  Watts,  323. 

Silence,  when  does  not  Postpone  RiGHT.-^In  Meeonky  v.  Rogen^  Bright. 
467,  the  foregoing  decision  is  referred  to  as  authority  for  the  position  that 
silence  does  not  postpone  one's  right  when  it  is  not  &aadnlent,  or  where  it 
arises  from  ignorance,  or  both  parties  have  equal  means  of  knowledge. 

Imfboyements,  Right  to  Bbooveb  vob,  on  Eviction.— -This  snbject  is 
discnssed  in  the  note  to  JackBon  v.  Loomia,  15  Am.  Dec.  349.  See  also  Puffk 
▼.  Bell^  Id.  142,  and  Boatner  v.  Ventress,  20  Id.  266.  ImpxoTements  mada 
on  the  faith  of  an  actnal  disclaimer  of  title  wiU  not  be  distmrbed:  HamHUm 
V.  Hamilton^  4  Pa.  St.  195,  citing  Bobinson  y.  Jtutke, 

Other  Points  to  Which  the  Case  is  Cited  abx:  That  where  one  igno* 
rant  of  his  title  induces  another  by  positive  representations  to  purchase,  his 
title  will  be  postponed:  Swartz  v.  Stoartz,  4  Pa.  St.  358.  That  tiie  piesamp- 
taon  that  one  knows  the  Uw  is  not  to  be  set  up  to  affect  him  with  actual 
fraad:  6  Pa.  St  417.  As  to  equitable  estoppels  generally:  SmUh  t.  Wardern^ 
19  Id.  43a 


BoBEBTB  t;.  Beatty. 

[2  PssBoa  Asn  Wairb,  63.] 

Siatkhbnt  is  Pbopeb  X7NPEB  THE  AcT  OF  Mabch  21,  1806^  oo]y  where  • 
sum  certain,  or  to  be  made  certain  by  calculation,  is  due;  henos^  H  ia  iio% 
appropriate  to  the  case  of  a  due-bill  for  "  two  bureaus." 

Rules  of  Construction  of  Contbactb,  at  Law,  are.  in  general,  the 
as  in  equity. 
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IXTiKTiOK  OF  TBS  Pabtizs  MUST  GovERN  in  the  ooDBtmction  ot  a  contract, 
if  it  cm  be  collected  from  the  inatrament  and  the  circnmatancee,  and  i» 
not  repugnant  to  some  settled  principle  of  law. 

PuvAiLnro  Nonoirs  akd  OmnosB  is  thb  Placs  where  a  contract  i» 
made,  are  preeumed  to  have  entered  into  the  contemplation  of  the  par- 
ties and  if  in  accordance  with  hkw,  are  not  to  be  discoontenanced  in  con- 
■troing  the  contract. 

TziTDBa  07  Spxczno  Articles  mast  be  made  on  the  day  stipulated. 

DxsTnrcnoN  bktwbek  Exxoutort  and  Executed  Contracts  is  that  th» 
former  convey  a  chose  in  action,  the  latter  a  chose  in  possession. 

Due-Bill  Statiko  that  SpBcmo  Articles  are  ''  Due  "  to  another  oon* 
tsins  an  acknowledgment  that  payment  has  been  made  for  them  in  ad* 
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of  the  debtor,  and  he  may  in  all  cases  pay  in  money  in  lieu  of  the  articles. 
Debtor  Tekderiito  the  Articles  ok  the  Bat  Pdded  by  the  agreement 

continnes  his  right  to  pay  the  property  instead  of  money. 
Spboial  Bequest  or  Payment  is  Unnecessary  when  the  day  and  plaoa 

are  fixed  by  the  contract. 
Payor  not  Deliverino  Property  on  the  Day  and  at  the  place  stipulated 

in  a  contract  for  the  payment  of  specific  articles,  nor  making  a  tender  of 

the  same,  loses  his  rigjht  of  election  to  pay  in  money  or  property,  and 

must  pay  in  money. 
BniRB  Contract  can  not  be  Afportioned,  unless  the  defendant  disaf* 

firms  its  entirety,  by  receiving  a  partial  benefit  under  it. 
Vendee  not  Bound  to  Rbcetve  Part  under  Entire  Contract.— Under 

an  entire  contract  for  a  specific  quantity  of  goods,  the  vendee  is  not  bound 

to  receive  part;  nor  is  he  liable,  though  part  be  delivered,  to  pay  for  the 

flune,  if  willing  to  accept  and  pay  for  the  whole. 
Case  ib  the  Proper  Remedy  on  breach  of  a  contract  to  pay  in  specific 

artidea. 
Plea  of  Payment  Found  vor  the  Dependant  absolutely^  discharges  his 

liability  on  the  contract. 
When  no  Tna  or  Place  of  Delivery  or  payment  of  specific  articles  is 

fixed  by  the  contract,  a  tender  must  be  made  within  a  reasonable  time. 
If  no  Place  be  Fixed,  Debtor  must  Seek  the  Creditor,  if  within  the 

state,  and  tender  performance  of  the  contract. 
Fobtable  Property,  in  such  a  case,  must  be  taken  and  delivered  to  the 

creditor,  or  at  his  residence. 
If  the  Property  be  Ponderous^  the  debtor  must  request  the  creditor,  a 

reasonable  time  beforehand,  to  appoint  a  time  and  place  of  delivery,  and 

if  the  creditor  refuse,  the  debtor  may  plead  it  specially  in  discharge  of 

the  contract 
Whebb  Covenants  are  Mutuai^  and  one  neglects  to  perform,  the  other 

may  tender  performance,  if  the  contract  be  executory,  and  institute  a 

suit  for  damages. 
Tube  can  re  no  Tender  after  the  Contract  is  Broken,  and  uncertain 

dsmages  have  accrued. 
Dbcbions  on  Contracts  to  Pay  in  Spbcifio  Abtioles,  in  the  several 

ststea,  reviewed  and  discussed. 
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Ebbob  to  the  common  pleas.    The  opixuon  atatee  the  case. 

AyreSf  for  the  plaintiff  in  error. 

Bredin,  for  the  defendant  in  error. 

Bj  Coart,  Boss,  J.    The  plaintiff  states  his  cause  of  action 


in  this  case  to  be  two  seyeral  writings  made  bj  the  defendant, 
and  signed  with  his  own  proper  hand,  and  deUyered  to  the 
plaintiff  for  a  fall  and  valuable  consideration,  in  the  words  fol- 
lowing: 

"On  the  first  day  of  October  next,  doe  A.  B.  Boberta  two 
bureaus  at  Camahan's  shop,  in  Butler. 
"  May  81, 1826.  Wm.  Bsattt/' 

**  Od  the  first  of  January,  due  Abner  B.  Boberts,  two  bureaus 
at  Camahan's  shop,  in  Butler,  and  one  dough-chest. 
"  May  81, 1826.  Wm.  Bbattt." 

That  the  said  bureaus  and  dough-chest,  at  the  times  men« 
tioned  in  said  writings  to  be  due,  were  not  ready  to  be  deliv- 
ered at  the  place  mentioned  in  said  writings;  nor  at  any  other 
time  or  place,  before  the  bringing  of  this  suit,  were  they  ready. 
Plaintiff  also  avers  that  the  bureaus  aforesaid  were  each  to  be 
of  the  value  of  fifteen  dollars;  and  the  dough-chest  of  the  value 
of  six  dollars;  aud  that  he  never  did  get  either  of  them,  to  hia 
dp^mage  seventy-five  dollars.  Thirtieth  of  May,  1828,  defend- 
ant pleads  payment,  with  leave,  etc.  Beplication,  non  tdbxit^ 
issue,  etc. 

It  is  much  to  be  regretted  that  such  laxity  of  pleading  haa 
ever  been  tolerated  by  the  courts,  as  exists  in  this  state;  more 
especially  when  the  case  involves  the  solution  of  important  and 
complicated  questions,  never  agitated  here  in  the  court  of  the 
last  resort.  The  act  of  the  twenty-first  of  March,  1806,  con- 
tains some  salutary  provisions  as  to  amending  the  pleadings. 
The  fifth  section  of  that  act,  to  enable  a  plaintiff  to  conduct  hia 
own  suit,  authorized  him  to  file  a  statement  of  his  demand  ia 
certain  enumerated  cases,  of  which  the  plaintiff,  it  is  believed. 
Las  seldom  if  ever  availed  himself;  but  to  which  professional 
indolence  or  negligence  has  frequently  resorted,  as  an  easj 
mode  of  avoiding  the  trouble  necessary  to  such  a  perfect  under- 
standing of  the  case,  as  would  be  requisite  to  adapt  the  declar- 
ation or  pleas  to  the  particular  circumstances  existing  in  it. 
They  have  in  many  instances  filed  statements  in  causes,  neither 
within  the  spirit  nor  letter  of  the  act,  as,  indeed,  has  been  done 
in  this  case. 
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Such  informal,  irregnlar,  and  illegal  pleading  increases  the 
difficulties  of  the  court  in  their  decisions,  to  an  extent  only  per- 
ceived by  those  acquainted  with  the  logical  precision  to  which 
eveiy  point  in  controversy  is  reduced  and  presented  by  correct 
pleading.  Formal  and  correct  pleading  is  the  foundation  on 
which  most  of  the  principles  of  the  common  law  rest — that  com- 
mon law  which  our  ancestors  regarded  as  their  birthright,  and 
the  bulwark  of  their  liberties.  If  we  sap  the  foundation,  the 
superstructure  erected  by  the  wisdom  and  experience  of  ages, 
falls  prostrate,  presenting  to  the  scientific  eye  a  confused,  dis- 
jointed, and  unintelligible  mass.  But  why,  indeed,  should 
formal  and  correct  pleading  be  dispensed  with  ?  What  good 
purpose  is  answered  by  it?  Are  not  the  courts,  in  order  to  de- 
termine what  the  law  is,  obliged  to  consider  almost  every  case 
as  if  the  pleadings  were  correct? 

In  the  case  before  us,  although  no  error  is  assigned  on 
account  of  the  defect  of  pleading  (and  perhaps  under  the 
decisions  of  the  courts  in  this  state  it  would  be  too  late  to  have 
assigned  such  error  here),  still  the  court  are  of  opinion  that  if 
the  defendant  had  demurred  to  the  statement  filed,  it  would  have 
been  fatal.  All  the  cases  embraced  in  the  provisions  of  the  act, 
and  in  which  a  statement  can  be  filed,  are  limited  to  those 
enumerated  in  the  fifth  section  of  the  act  of  the  twenty-first  of 
March,  1806,  and  which  from  the  amount  thereof  may  not  be 
cognizable  before  a  justice  of  the  peace;  and  also  to  such  cases 
of  the  decription  therein  enumerated  in  which  a  sum  certain 
appears  to  be  due;  or  in  which  the  precise  sum  due  may  be 
ascertained  by  a  calculation  without  the  intervention  of  a  jury. 
For  it  is  expressly  provided:  "  That  if  the  plaintiff  shall  appear, 
but  the  defendant  or  defendants  shall  neglect  to  appear,  and 
make  defense  against  the  demand  of  the  plaintiff  or  plaintiffs, 
it  shall  be  the  duty  of  the  court  to  give  judgment  by  default 
against  the  defendant  for  the  sum  which  shall  appear  to  be 
due."  I  am  well  aware  of  the  case  of  TJu/nipson  v.  Oifford,  12 
Serg.  ft  B.  74,  and  do  not  think  that  it  militatee  against  the 
doctrine  now  laid  down. 

Important  and  novel  as  this  case  is  in  this  state,  and  the  de- 
cision of  which  may  have  an  effect  on  all  similar  contracts,  it 
has  been  ai^gued  without  a  single  authority  being  cited  on  either 
side.  The  gentlemen  concerned  have  devolved  upon  the  court 
the  whole  labor  of  ascertaining  the  decisions  in  England  or 
oinr  aister  states;  a  labor  almost  incompatible  with  the  perform- 
ance  of  the  other  duties  required  of  a  judge.    In  the  words  of 
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a  judidons  essayist  of  a  sister  state:  "Oounsel  must  preseni 
the  case  to  the  courty  investigate  the  principles  on  which  it  de- 
pends, produce  authorities,  and  trace  out  the  analogies  of  the 
law,  or  the  court  are  not  responsible  for  a  correct  decision. 
This  is  most  emphatioallj  true,  under  the  present  organization 
of  our  courts;"  and  I  would  add,  is  equally  true  and  applicable 
to  our  own  state. 

The  questions  which  this  case  presents  for  our  determination 
are:  1.  Was  the  defendant  at  liberty  to  tender  at  any  time  be- 
fore judgment  rendered  against  him,  the  cabinet  work  stipu- 
lated to  be  deliyered,  and  thereby  discharge  himself  from  the 
payment  of  his  contract  in  money?  2.  Was  the  plaintiff  bound 
to  receive  a  part  ? 

The  rules  of  construction  of  contracts  are  in  general  the 
same  at  law  as  in  equity:  8  Bl.  Com.  434;  2  Burr.  1108;  8  Yes. 
692;  1  Pet.  193;  1  Fonb.  Eq.,  6  ed.,  147. 

In  expounding  an  agreement,  we  must  consider  the  subject- 
matter;  the  object  of  making  it;  the  sense  in  which  the  parties 
mutually  understood  it  at  the  time  it  was  made;  the  place  where 
it  was  entered  into;  the  use  to  which  any  articles  stipulated  to 
be  delivered  were  to  be  applied;  if  materials  for  building,  when 
and  where  to  be  used;  and,  finally,  the  practical  exposition,  and 
the  general  understanding,  custom,  and  usage  amongst  those  who 
enter  into  similar  contracts,  in  the  execution  and  performance 
thereof.  The  construction  must  be  reasonable;  and  the  inten- 
tion of  the  parties,  if  it  can  be  collected  from  the  instrument, 
and  an  attentive  consideration  of  the  circumstances  always  ad- 
verted to,  with  such  others  as  may  be  incident  to  the  nature  and 
character  of  the  particular  contract,  must  control  every  other 
construction  inconsistent  with  it,  unless  repugnant  with  some 
settled  principle  of  law:  Chit,  on  Con.  19;  Barrett  v.  Prikhard^ 
2  Pick.  516  [18  Am.  Dec.  419];  Demi  v.  Bossier,  1  Penn.  224. 
If  these  positions  be  correct,  then  the  court  below  was  wrong  in 
laying  it  down  to  the  jury,  in  broad  and  unqualified  terms,  that 
the  prevailing  notions  or  opinions  of  the  country  should  be  dis- 
countenanced by  courts  of  justice,  so  far  as  respected  agree- 
ments of  the  description  of  those  on  which  this  suit  is  brought; 
being  payable  in  money,  if  defendant  failed  to  perform  on  the 
day  stipidated.  If  it  be  true  that  the  prevailing  notions  and 
opinions  of  the  country  are  as  stated  by  the  judge  (and  there 
can  be  no  doubt  but  that  he  was  well  satisfied  of  its  truth  be- 
fore he  asserted  the  fact),  is  it  not  fair  to  presume  that  the  pre- 
vailing notions  and  opinions  of  the  country  in  which  the  contract 
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was  made,  were  in  contemplation  of  the  parties  at  the  time,  and 
considered  bj  them  as  the  mle  by  which  their  contract  would 
be  constmed — ^as  being  indicatiye  of  their  intentions  ?  But  the 
prevailing  notions  and  opinions  of  the  country  were  in  accord- 
ance with  the  law  of  the  land;  for  such  I  deem  the  common  law  to 
be:  See  6  Dane's  Dig.,  tit.  Debt,  pi.  Tender,  p.  486  to  498;  Hume 
T.  Feplor,  8  East,  168;  6  Bac.  Abr.  5,  tit.  Tender;  Fordley's  case, 
1  Leon.  68.  In  Townaend  y.  WeUa,  3  Day,  327,  which  was  an 
action  on  a  promissory  note  for  eighty  dollars,  to  be  paid  in  good 
West  India  nun,  sugar,  or  molasses,  at  the  election  of  the  payee, 
within  eight  days  after  date,  it  was  held  to  be  unnecessaiy  to 
ayer  that  the  payee  had  made  his  election,  and  giyen  notice 
thereof  to  the  promisor;  as  the  latter  was  bound,  at  all  eyents, 
to  make  payment  within  eight  days,  in  one  of  the  articles  speci- 
fied; and  that,  on  failure,  he  became  immediately  liable  on  the 
note.  The  latter  part  of  this  case  applies  to  the  position  laid 
down  aboye.  The  former  part  is  an  answer  to  the  arguirent, 
that  there  must  be  request  averred,  and  proved,  to  enable  the 
plaintiff  to  sustain  his  action:  See  6  Dane's  Dig.,  art.  7,  p.  499, 
and  the  numerous  cases  there  cited,  as  to  the  time  when  a  tender 
must  be  made;  see,  also,  10  Mass.  230.  The  case  of  Oreen  and 
MaffU  v.  Annin  and  Henry,  1  Halsted,  461,^  clearly  shows  that 
a  tender  of  specific  articles  must  be  made  on  the  day  stipulated. 

The  books  referred  to,  and  the  cases  there  cited,  prove  that 
the  prevailing  notions  and  opinions  to  be  discountenaDced  were 
in  perfect  accordance  with  the  principles  of  the  common  law. 
It  is  on  this  mistaken  view  of  the  law  that  the  whole  of  the 
ehazge  is  based.  It  is,  of  course,  predicated  on  false  premises; 
and  the  deductions  drawn  from  them  are  necessarily  erroneous. 
Here  the  case  might  be  safely  left  without  any  further  examina- 
tion, to  show  that  the  court  erred;  but  there  are  other  matters 
which  deserve  and  shall  receive  some  attention. 

There  is  a  well  settled  distinction  between  executory  and  exe- 
cuted contracts.  The  former  convey  a  chose  in  action,  the  lat- 
ter a  chose  in  possession:  2  Bl.  Com.  443;  1  Oom.  Con.  3;  3 
Johns.  888, 424;  McDonald  v.  HeuriU,  15  Johns.  34  [8  Am.  Dec. 
211].  In  this  case  the  consideration  was  executed.  It  had  been 
received  by  the  defendant  in  advance.  This  is  manifest  from 
the  terms  of  the  instrument,  which  is:  ''  On  the  first  day  of  Oc- 
tober next,  due  A.  B.  Roberts,  two  bureaus,  at  Carnahan's 
shop  in  Butler."  The  meanii  g  of  the  word  "  due  "  is  owe. 
It  is  so  understood  in  common  parlance.  It  is  so  used  in  official 

1.  Grieve  t.  Amtin,  1  Halit.  481. 
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BettlementB,  and  in  settlements  between  indiTidnals.  Doe  A. 
B.y  on  settlement,  I6O9  means  there  is  that  sum  owing  to 

A.  B.     With  what  truth  could  it  be  said  that  there  was  due  A. 

B.  Boberts  two  bureaus,  unless  the  defendant  was  indebted  to 
him  two  bureaus  ?  It  also  sufficiently  appears  that  the  defend- 
ant had  received  the  consideration  in  advance,  bj  the  defense 
which  he  set  up,  and  the  facts  faintly  portrayed  in  the  charge 
of  the  court.  If  a  merchant  or  cabinetmaker  gives  a  due  bill 
to  A.,  payable  in  goods  or  cabinet  work,  and  if  no  time  or  place 
of  payment  be  designated,  the  due  bill  contains  an  acknowledg- 
ment that  A.  has  paid  him  in  advance  for  the  amount  of  the 
goods  or  cabinet  work  therein  expressed.  No  time  or  place  of 
payment  was  designated  in  the  due  bills  in  this  case.  They, 
therefore,  contain  an  acknowledgment  that  the  plaintiff  Lad 
paid  the  defendant  in  advance.  See  Chipman's  Essay  on  Con* 
tracts  for  the  Payment  of  Specific  Articles,  29. 

On  the  part  of  the  plaintiff  nothing  further  was  required  to 
be  done  in  order  to  entitle  him  to  claim  a  performance  of  the 
contract  by  the  defendant.  The  day  and  place  being  fixed  by 
the  agreement,  it  was  the  duty  of  the  defendant  to  have  ten* 
dered  the  articles  on  the  day  stipulated;  or  to  have  been  ready 
at  the  place,  prepared  to  do  so.  The  rule  laid  down  in  the  case 
of  Paradine  v.  Jane^  Alleyn,  27,  cited  in  10  East,  583,  it  is  said, 
has  been  often  recognized  in  courts  of  law  as  a  sound  one;  t.  e. » 
"that  when  the  party  by  his  own  contract  creates  a  duty  or 
charge  upon  himself,  he  is  bound  to  make  it  good,  if  he  may; 
notwithstanding  any  accident  by  inevitable  necessity;  because 
he  might  have  provided  against  it  by  his  contract."  See,  also, 
1  Yeates,  36, 37.  Whether  the  plaintiff,  or  any  person  for  him, 
attended,  would  make  no  difference:  Chip,  on  Cone  28;  Dane's 
Dig.  493,  art.  3,  sec.  1.  According  to  the  French  law,  the  con- 
signation must  be  made  at  the  day  and  hour  appointed;  and  in 
order  to  be  valid,  it  ought  to  be  of  the  whole  sum  due,  unless  the 
debtor  had,  by  the  agreement,  a  right  to  pay  in  parts:  Poth.  on 
Ob.,  Nos.  444,  644.  The  case  of  Green  et  al.  v.  Mdffal  el  al.,  1 
Halsted,  461,^  was  debt  on  bond,  conditioned  for  the  payment 
of  three  hundred  and  ninety-one  pounds  and  five  shillings  at 
Albany,  in  good  leather.  13ie  plea  was  payment.  The  proof 
offered  was  tender  of  the  leather,  which  the  court  rejected. 

C.  J.  Kinsej  obaenred:  '*  Payment  is  an  absolute  discharge 
of  the  bond.  Tender  can  in  no  instance  be  considered  so. 
The  leather  was  not  delivered  on  the  day  stipnlatad.    The 
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right  of  eleotion  on  the  part  of  the  defendant  ceased.  The  case 
in  Bro.  Abr.,  tit.  Debt,  pi.  169,  is  so  perfectly  analogous,  that 
we  may  refer  to  it  as  authoritative.  One  had  undertaken  to 
pay  twenty  pounds,  or  deliver  twenty  bales  of  wool.  The  ob- 
ligee demanded  the  money;  and  it  was  held,  before  the  day 
fixed  for  payment,  that  the  obligee  had  his  election  to  pay 
cdther;  after  the  day,  without  any  tender  being  made,  the  ob- 
ligee might  demand  the  money.*' 

The  principle  of  the  cases  is  exactly  similar.  All  agreements 
to  pay  in  specific  articles,  are  presumed  to  be  made  in  favor  of 
the  debtor;  and  he  may,  in  all  cases,  pay  the  amount  of  the 
debt  in  money,  in  lieu  of  the  articles,  wbich,  by  the  terms  of 
the  contract,  the  creditor  had  agreed  to  receive.  And  if  he 
tenders  the  articles  on  the  day  fixed  by  the  agreement,  he  may 
plead  it,  and  continue  his  right  to  pay  the  property  instead  of 
the  money:  Poth.  on  Ob.,  No.  497;  also,  1  Poth.,art.  8,  sec.  2, 
Ko.  228;  Chip,  on  Oon.  85.  See  the  same  principle  in  Code 
Napoleon,  b.  8,  p.  824.  No  special  request  is  necessary  to 
render  the  payor  liable,  when  the  day  and  place  are  fixed  by 
the  contract:  MUcheU  v.  Oregory^  1  Bibb.  449,  452  [4  Am. 
Dec.  655].  In  Shrewaburyv.  Bucldey,  it  was  decided  that  a  cove- 
nant by  J.  and  L.  to  deliver  to  B.  and  others,  at  their  furnace 
in  Kanawha,  six  thousand  bushels  of  salt  per  month,  etc., 
damages  might  be  recovered  for  the  non-delivery  of  any  install- 
ment, although  a  demand  was  not  made  at  the  salt-works: 
4  Bibb,  260.  So  in  Thomas  v.  Boosa,  7  Johns.  461,  it  was  held, 
that  on  a  note,  by  which  defendant  promised  to  pay  plaintiff  a 
good  horse,  to  be  worth,  with  saddle  and  bridle,  eighty  dollars, 
and  goods  out  of  the  store  amounting  to  twenty  dollars,  no  re- 
quest was  necessary,  or  requisite;  for  a  request  was  not  a  parcel 
of  the  contract. 

In  this  case,  the  day  and  place  being  fixed  by  the  agreement, 
the  payor  should  have  attended  on  the  day  at  Carnahan's  shop, 
ready  and  prepared  to  deliver  the  property  in  satisfaction  of 
the  due  bills.  On  being  sued,  he  should  have  pleaded  the  ten- 
der, and  that  he  was  stall  ready,  etc.;  or  such  matters  as  would 
have  amounted  to  a  tender,  or  an  excuse,  or  discharge.  This 
would  have  been  an  exercise  of  bis  right  of  election,  at  a  time 
when  that  right  existed;  and  would,  under  proper  pleas,  have 
continued  it  unto  the  trial.  But  the  payor  did  not  deliver  the 
property  on  the  day,  and  at  the  place,  stipulated  in  his  due- 
bill;  nor  was  he  then  ready  and  prepared  to  deliver  the  same.. 
He,  therefore,  lost  his  right  of  election  to  pay  in  the  money,  or 
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the  property,  and  became  liable  to  pay  the  amotmb  of  the  con- 
sideration in  money:  1  Halsi  463;  Chit,  on  Con.  304;  10  Mass. 
230. 

The  other  point  in  this  esse,  assigned  for  error,  is  contained 
in  the  fourth  and  fifth  exceptions,  Tiz.:  That  the  court  charged 
the  juiy  that  the  plaintiff  was  bound  to  take  a  part,  when  the 
whole  was  not  ready;  and  that  if  part  of  the  property  was  ready 
when  the  plaintiff  called,  the  jury  might  sever  the  contract, 
and  give  damages  for  that  part  which  was  not  ready  according 
to  the  contract. 

The  law  appears  to  be  well  settled  that  an  entire  contract  can 
not  be  apportioned,  unless  the  defendant  disaffirms  the  entirety 
of  the  contract,  by  receiving  a  partial  benefit:  Chit,  on  Con. 
273,  and  the  authorities  there  cited.  Where  there  is  an  entire 
contract  for  a  specific  quantity  of  goods,  the  vendee  is  not 
bound  to  receive  a  part;  and  though  part  be  delivered,  he  is  not 
liable  to  pay  the  same,  if  willing  to  accept  and  pay  for  the  whole: 
Chit,  on  Con.  132;  2  New  Bep.  61;  Walker  v.  Dixon,  2  Stark. 
281;  3  Bulst.  225,  326.  If  a  person  order  several  articles  from 
a  tradesman  at  the  same  time,  though  at  different  prices,  he 
may  consider  the  whole  as  forming  one  order;  and  he  will  not 
be  obliged  to  accept,  or  pay  for  any  particular  article,  unless  all 
the  rest  are  furnished  on  the  terms  agreed  upon.  But  if  he  ac- 
cepts of  one  article,  he  is  precluded  from  saying  the  order  was 
entire;  and  will  be  obliged  to  accept  and  pay  for  so  many  as  are 
individually  furnished  according  to  the  contract:  1  Campb.  63;  6 
Moore,  114;  Chit,  on  Con.  132.  Let  this  case  be  tested  by  the 
principles  of  law  referred  to,  and  it  will  be  seen  whether  there 
is  any  error  in  that  part  of  the  charge  complained  of  in  these 
exceptions.  The  statement  filed  sets  out  two  due  bills  of  the 
same  date,  but  payable  at  different  times.  The  first  is  pavable 
the  first  day  of  October,  1826.  The  second  is  payable  the  first  of 
January,  1827.  Each  due  bill  was  one  entire  contract  in  itself, 
and,  as  far  as  appears,  had  no  connection  with  the  other.  The 
tender  of  the  bureaus,  on  the  first  day  of  October,  1826,  or  a 
readiness  to  comply  with  the  stipulation,  was  an  obligation  im- 
posed by  the  contract,  to  be  performed  by  the  payor,  long  before 
the  other  became  due.  And,  if  the  defendant  was  prepared  and 
ready  on  that  day  to  deliver  the  two  bureaus,  the  plaintiff  was 
bound  to  receive  them.  He  could  not  object  that  those  stipu- 
lated to  be  delivered  on  the  first  of  January  following, 
were  not  also  delivered;  because  the  defendant  was  not  then 
bound  to  deliver  them,  or  have  them  ready.    Each  contract 
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waa  separate  and  distinct  from  the  other.  Each,  however,  con- 
stitnied  an  entire  contract,  and  the  plaintiff  was  not  bound  to 
receive  less  than  the  whole  of  the  articles,  stipulated  to  be  deliv- 
ered in  the  one,  on  which  the  property  might  be  tendered,  or 
offered  to  be  delivered. 

On  this  view  of  the  subject,  it  doos  not  depend  upon  the  cir- 
cumstance whether  the  part  offered  to  be  delivered  could  be  en- 
jo  jed  without  the  other,  but  upon  the  circumstance  whether  the 
contract  was  entire.  Having  shown  by  unquestionable  authority 
that  each  due  bill  was  an  entire  contract,  which  the  law  does 
not  allow  to  be  severed  in  the  performance,  unless  by  the  assent 
of  the  other  party,  or  acts* amounting  to  an  assent,  the  whole  of 
the  charge,  in  reference  to  this  subject,  proceeded  on  mistaken 
principles  of  law,  and  adopted  a  course  of  reasoning  calculated 
to  mislead  the  jury,  by  impressing  them  with  an  opinion  that  the 
law  was  different  from  wlutt  it  is  really  found  to  be  on  exami- 
nation. 

It  is  an  indisputable  proposition,  that  when  the  obligation  or 
agreement,  on  which  the  plaintiff  rests  his  right  to  recover,  is 
proved  or  admitted,  the  debtor  who  alleges  that  he  has  dis- 
charged it  is  obliged  to  prove  the  payment:  LeurisY.  Morgan,  11 
Serg.  &  B.  284;  2  Evans'  Pothier,  125;  4  Bibb,  260.  In  this 
case  the  plea  is  payment.  If  the  pleadings  bad  been  formal, 
the  action  should  have  been  case.  The  plea  should  have  been 
tender,  or  that  defendant  was  ready  and  prepared  to  deliver  the 
property  on  the  day  stipulated;  or,  perhaps,  under  the  modem 
deeisionB,  the  plea  of  non-assumpsit,  with  notice  of  the  special 
matter  relied  on,  might  have  answered,  if  the  declaration  had 
been  in  assumpsit  or  case.  See  WUi  db  Oreen  v.  Ogden,  13  Johns. 
66.  The  plea  of  payment,  if  found  for  the  defendant,  is  an 
absolute  discharge  of  all  liability  on  the  contract:  1  Halst. 
463.  The  plaintiff  would  have  been  left  without  any  remedy, 
whereby  he  could  recover  the  consideration  advanced,  or  the 
property  stipulated  to  be  delivered;  for  the  bureaus  in  this  case 
were  not  so  described,  or  identified,  as  to  enable  him  to  sustain 
an  action  of  trover,  or  replevin  for  them.  If  they  had  been  set 
apart  and  delivered  at  Carnahan's.  shop,  on  the  day  stipulated, 
then  the  person  with  whom  they  were  left  might  have  been 
considered  as  the  bailee  of  the  plaintiff;  and  an  action  could 
have  been  instituted  to  recover  them  or  the  value  thereof:  8 
Johns.  478.  In  Caii  A  Woolaey  v.  EousUm,  3  Johns.  Cas.  243, 
Thompson,  Justice,  ^ys:  "  From  an  examination  of  the  au- 
thorities, I  think  I  (^m  warranted  in  adopting  as  a  general  rule, 
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that  an  agxeement,  in  order  to  be  au  effectoal  plea  in  bar,  must 
be  exeeated  and  aatisfied  with  a  reoompenae  in  fact,  or  with 
an  action,  or  other  remedy,  to  execute  it  and  recover  a  recom* 
pense:  Plowd.  6, 11;  Sir  T.  Jones.  168.  And  in  Coscy.  Barber^ 
Sir  T.  Baj.  450.  Accord,  ivithont  satisfaction,  but  with  tender^ 
was  pleaded,  and  the  coort  held  it  good." 

The  present  case  is  too  dear  on  this  point  to  require  an  j 
farther  investigation  to  show  that  the  verdict  on  the  plea  of  pay- 
ment, when  there  has  indeed  been  no  payment  or  satisfaction » 
or  any  deliveiy  of  the  property,  either  actually  or  constructively » 
BO  as  to  enable  the  plaintiff  to  recover  it,  would  be  pregnant  not 
only  with  the  greatest  injustice,  but  dlso  contrary  to  evexy  prin- 
ciple of  law  applicable  to  the  case.  If  there  was  no  other 
reason,  this  alone  would  be  sufficient  to  reverse  the  judgment. 

The  common  law  forms  the  basis  of  all  the  judicial  dedsions 
on  the  subject  of  contracts  to  deliver  goods  or  pay  spedfio  arti* 
dee,  as  far  as  I  have  been  able  to  examine  the  reports  of  the 
diffiBrent  states.  The  general  rule  of  the  common  law  is,  that 
when  no  time  or  place  is  fixed  by  the  contract  for  the  ddivery, 
or  payment  of  the  specific  property,  there  must  be  an  offer  or 
tender,  within  a  reasonable  time«  to  pay  or  deliver.  If  no  place 
be  fixed,  the  obligor  or  payor  must  seek  the  creditor,  if  within 
the  state,  and  tender  or  offer  to  perform  the  stipulation  con* 
tained  in  the  contract;  and  if  the  property  is  portable,  it  must 
be  taken  to  the  creditor,  and  delivered  to  him,  or  at  his  resi- 
dence. If  the  property  be  too  ponderous,  or  bulky,  then  the 
debtor  must  call  upon  the  creditor  a  reasonable  time  before- 
hand, and  ask  him  to  appoint  a  time  and  place  when  and  where 
he  will  receive  them.  If  the  creditor  refuses,  the  def endant  may 
plead  this  specially  in  discharge  of  his  obligation.  If  a  day  be 
fixed  for  the  performance,  the  debtor  or  creditor,  who  has  to  do 
any  precedent  act  (or  both,  if  the  acts  be  concurrent),  must  per- 
form or  be  ready  and  offer  to  perform  on  the  day  fixed.  If 
either  neglect  to  perform  where  the  covenants  are  mutual,  the 
offer  or  tender  of  a  performance  on  the  part  of  the  other,  if  the 
contract  be  executory,  will  enable  him  to  institute  a  suit  for 
damages.  After  the  contract  is  broken,  uncertain  damages  have 
accrued,  as  to  which  there  can  be  no  tender:  8  East,  168. 

In  Kentucky  the  courts  have  so  departed  from  the  rules 
of  the  common  law,  as  to  adopt  it  as  a  general  rule,  that  if  no 
place  be  fixed  for  a  delivery  of  the  property  in  payment  of  a 
contract,  the  delivery  must  be  made  at  the  debtor's  place  of 
residence.     But  the  exceptions  to  this  rule  are  more  extensive 
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thim  the  rale  itself.  See  LitteU's  selected  cases,  Chambers  ▼. 
IFmn,  in  Hardin,  79,  in  a  note  to  the  case  of  Fletcher  v. 
Tbylor.  In  all  other  respects  they  adopt  the  principles  of  the 
common  law,  so  far  as  I  have  been  able  to  discover,  on  an  ex- 
amination of  the  cases  decided  in  that  state.  See  KniUand  v 
ScanOand,  Hardin,  149,-*  Grani  y.  GroshoH,  Id.  85;  MiUer  v. 
Alcorn,  3  Bibb,  267;  MUcheU  ▼.  Gregory,  1  Id.  449,  452  [4  Am. 
Dec.  655]. 

In  Vermont,  Connecticnt,  New  Jersey,  and  Massachusetts, 
thej  have  adopted  the  common  law,  in  the  exposition  of  snch 
contracts;  as  will  appear  by  referring  to  Taumaend  v.  Wella,  3 
Day,  327;  Oreen  v.  Annin,  1  Halsted361;'  LeriY.  Paddleford,  11 
Mass.  230.'  In  New  Hampshire,  they  have  decided  that  a  ten- 
der on  the  day,  discharged  the  defendant  from  any  farther  lia- 
bility: Weld  V.  ffadley,  Adams,  N.  H.  323.'  In  Maine  they 
have  not  only  adopted  the  common  law,  but  have  also  decided, 
"  That  if  a  note  be  given  for  specific  articles  to  a  creditor  living 
ont  of  the  United  Slates,  and  if  no  place  be  assigned  for  the 
delivery  of  them,  the  foreign  domicile  does  not  absolve  the 
debtor  from  the  obligation  of  ascertaining  from  the  creditor 
the  place  where  he  will  receive  the  goods:"  Biai}y  v.  Whitney,  5 
Greenl.  192. 

They  have  also  adopted  the  common  law  in  New  York,  as 
will  appear  from  the  cases  already  cited,  and  the  case  in  4 
Cowen,  452,  in  which  the  court  say,  it  is  the  duty  of  the  obligor 
to  seek  the  obligee,  and  know  where  he  will  appoint  to  receive 
the  lamber,  before  the  day,  and  it  must  be  delivered  where  he 
appoints.     See  also  13  Johns.  56. 

Upon  a  review  of  all  the  cases  which  have  come  dnder  my 
notice,  I  find  nothing  to  justify  the  charge  of  the  court  below. 
It  is  true,  that  many  contradictory  decisions  and  some  doubts 
exist  as  to  questions  which  have  not  been  involved  in  the 
decision  of  this  case,  and  on  which  I  express  no  opinion.  But 
no  authority  can  be  found  to  support  the  charge,  which  is,  in- 
deed, calculated  to  introduce  new  notions  into  our  code  of  laws, 
in  the  construction  of  contracts,  different  from  the  prevailing 
opinions  of  the  country  where  such  contracts  are  made.  There 
is  no  evasion  by  the  judge.  The  question  is  placed  in  bold  re- 
Uef ;  and  presented  for  our  consideration  in  a  tangible  form. 
The  judgment,  however,  must  be  reversed,  and  a  venire  de  novo 
awarded. 

1.  BMMMt0mT.8omtkmd,BMKidu,lM,  9.  Lmtr.Pade{ford,  10  Mam.  7M. 

S.  0KewT.^«iMi<«.lH«lst.a8L  4.  WUd  t.  Bodies,  1  V,  U.  2K. 
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HiTSTOH,  J.  I  can  not  say  that  I  dissent  from  the  opinion  de- 
liyered;  but  I  can  not  say  that  I  agree  to  it.  The  points  raised 
are  new  to  me;  the  decisions  in  the  different  states  are  different, 
nay  contradictory.  This  is  the  first  case  on  the  snbject  which 
has  been  before  this  conrt.  I  agree  that  the  charge  of  the  court 
below  is  wrong,  but  I  am  not  ready  to  lay  down  any  general 
role;  and  as  to  the  present  case,  we  have  nothing  on  which  an 
opinion  can  be  formed.  I  have  7  it  found  any  case  on  a  note 
like  the  present:  the  cases  are  on  notes  to  pay  so  much  money 
in  specified  goods;  or  to  pay  so  much  in  money  or  goods;  but 
this  case  is  to  pay  two  bureaus,  etc.,  and  no  money  mentioned. 
I  incline  to  the  opinion,  that  on  such  a  note  no  other  than  aa 
action  on  the  case  can  be  brought;  and  the  proceedings  must 
be  as  in  any  other  action  on  the  case,  the  verdict  can  not  be  in 
debt,  but  in  damages.  So  far  I  agree  with  the  opinion  deliTered* 
I  am  not  prepared  to  say  a  recovery  can  be  had  on  such  a  note, 
in  a  suit  and  proceedings  in  debfc,  nor  positively  totally  to  deny 
it,  though  with  my  present  impression  I  would  deny  it.  I  am 
equally  uncertain  on  the  subject  of  a  necessity  for  a  demand  on 
one  side,  or  of  tender  on  the  other;  the  decisions  in  the  neigh- 
boring states  are  contradictory  on  this  subject;  and  I  would  prefer 
that  each  case  and  all  its  circumstances  should  come  before  na, 
and  we  should  feel  our  way  gradually. 

I  am,  however,  of  opinion  that  a  tender  of  goods  at  any  time 
before  trial  is  not  sufficient;  and  I  reserve  the  right,  if  ever  the 
case  comes  up  again,  to  give  my  opinion  on  it,  as  the  facts  shall 
show  it  to  be. 

Judgment  reversed,  and  a  vemre.de  novo  awarded. 


Notes  Patablb  dt  Sfigijio  Akttclbs.— There  ii  s  oIub  of  writtea  oon- 
tractB,  of  qaite  freqaent  ocoorrence  in  aeyeral  of  the  states  of  the 
which,  although  not,  strictly  speaking,  negotiable  instnunents,  in  many 
speets  reeemble  promissoiy  notes.  These  instnunents  are  called  promissory 
notes  payable  in  specific  articles  of  property.  They  may  he  divided  into 
three  classes:  1.  Those  in  which  the  promisor  agrees  to  pay  to  the  promisee^ 
at  a  certain  time,  a  certain  sum  of  money  in  specific  articles,  and  at  a  certain 
fixed  rate;  2.  Those  in  which  the  promisor  agrees  to  pay  a  certain  sam  in 
specific  articles,  without  specifying  any  rate;  3.  Thoee  in  which  the  promise 
is  made  in  the  alternative,  either  to  pay  a  certain  sum  of  money  at  a  given 
time,  or  to  furnish  certain  specified  articles.  There  is  some  diversity  of  opin- 
ion as  to  how  the  first  class  of  instruments  shall  be  constmed  in  case  the 
promisor  fails  to  furnish  the  specific  articles  within  the  time  specified  in  the 
contract.  One  line  of  authorities  holds  that  such  contracts  are  agreements 
(or  the  delivery  of  specific  property,  and  in  case  of  the  failure  of  the  prom« 
isor  to  deliver  it  at  the  time  agreed  vpon,  the  remedy  of  the  promisee 
Is  by  an  action  for  damages  for  the  breach  of  contract:  3  Fan.  Con.  216t 
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Maitox  ▼.  Craig,  2  Woh,  584;  Coles  ▼.  Ross,  6  B.  Mon.  3d3;  Price  t.  Juat- 
robe.  Harper,  111;  McDonald  v.  Hodge,  5  Hayw.  85;  Wilson  ▼.  George,  10  K. 
H.  446;  MeoMn  t.  PMlipe,  Add.  346;  £tf^ar  ▼.  Bois,  11  Serg.  &  R.  445. 
ParBona  aaya:  "If  a  note  or  written  promise  be  to  pay  so  mnch  money,  bat 
in  goods  specified,  and  at  a  certain  rate,  and  the  promise  is  broken,  it  is  not 
qnite  settled  whether  the  law  will  regard  this  as  a  promise  to  pay  money,  or 
to  deliver  these  goods;  and  it  may  be  a  very  important  qnestion  if  the  goods 
hare  varied  much  in  value.  Thns,  if  one  fails  in  his  promise  to  pay  one 
thoosand  dollars  in  flonr,  at  five  dollars  a  barrel,  and  when  the  fionr  should 
be  delivered  it  is  worth  six  dollars  a  barrel,  and  not  being  delivered,  an  action 
is  broaght,  the  qnestion  is,  whether  the  defendant  should  pay  one  thousand 
dollars,  or  the  worth  of  two  hundred  barrels  of  fiour  at  six  dollars  each — 
that  is,  twelve  hundred  dollars.  The  true  question  is,  whether  it  was  in* 
tended  that  the  promisor  might  elect  to  pay  the  money  or  deliver  the  articles; 
or,  in  other  words,  whether  it  was  agreed  only  that  he  owed  so  much  money, 
and  might  pay  it  either  in  cash  or  goods,  as  he  saw  fit.  There  might  be 
something  in  the  form  of  the  promise,  in  the  ree  gestee,  or  in  the  circumstances 
of  the  case,  which,  by  showing  the  intention  of  the  parties,  would  decide  the 
general  question;  but  in  the  absence  of  such  a  guide,  and  supposing  the  ques- 
tion to  be  presented  merely  on  the  note  itself,  as  above  stated,  we  should 
say  that  the  more  reasonable  construction  would  be,  that  it  was  an  agree* 
ment  for  the  delivery  of  goods  in  such  a  quantity  as  named,  and  of  such  a 
quality  as  that  price  then  indicated.  And  on  a  breach  of  this  contract  the 
promiaor  should  be  held  to  pay,  as  damages,  the  value  of  so  much  goods  at 
their  increased  or  diminished  price:"  3  Pars.  Con.  215.  The  doctrine  here 
laid  down  is  supported  by  the  cases  cited  above. 

In  the  case  of  Price  v.  Juetrobe,  Harp.  Ill,  the  note  was  in  this  form:  "I 
promise  to  deliver  to  Mr.  Justrobe,  or  order,  such  number  of  barrels  of  rice 
9B  will  amount  to  the  sum  of  two  hundred  dollars,  value  received,  this  day, 
at  one  dollar  per  cwt."  Johnson,  J.,  in  delivering  the  opinion  of  the  court, 
said:  "  It  is  impossible,  by  the  most  subtle  construction,  to  give  to  the  notes 
on  which  this  action  is  partially  founded,  any  other  legal  effect  than  that  of 
contracts  for  the  delivery  of  rice,  mentioned  in  them,  on  the  days  stated;  the 
price  mentioned  being  nothing  more  than  the  consideration  on  which  they 
were  founded."  In  MaUox  v.  Craig,  2  Bibb,  584,  the  promise  was  to  pay 
eighty-nine  dollars,  to  be  discharged  in  good  brick  at  four  dollars  per  thou- 
sand; and  the  court  said:  '*The  expression,  '  to  be  discharged  in  good,  mer- 
chantable brick,  etc.'  can  not  be  construed,  as  was  contended  in  argument,  co 
give  an  election  to  the  debtor  to  pay  in  bricks  or  not,  as  might  suit  his  con- 
venience, but  plainly  imports  an  imperative  obligation."  And  in  Cole  v.  Hosb, 
6  B.  Mon.  393,  the  defendants  stipulated  in  writing  to  pay  plaintiflRi  three 
thoosand  three  hundred  and  thirty-three  dollars  and  thirty-three  cents,  pay- 
able in  good,  merchantable  pig  metal,  delivered  on  the  bank  in  Greenupsburg 
at  twenty-nine  dollars  per  ton.  The  court  said:  "  The  expression  'payable 
in  good,  merchantable  pig  metal,'  clearly  points  out  the  thing  which  is  to  be 
paid;  it  is  not  of  the  same  import  as  the  expreesion,  'maybe  paid  in  pig 
metaL'  The  latter,  if  used,  would  have  implied  an  election  to  pay  in  the 
thing  named  or  not,  as  it  might  suit  the  convenience  of  the  obligors;  the  for- 
mer, in  direct  and  positive  language,  makes  the  amount  payable  in  the  thing 
specified,  and  shows  that  it  was  really  a  contract  for  pig  metal,  and  not  for 
money,  which  might  be  paid  by  the  delivery  of  the  article  named;  and  thai 
the  sum  mentioned  was  merely  the  medium  by  which  the  quantity  of  the 
thing  contracted  for  was  to  be  ascertained,  according  to  its  stipulated  value 
per  ton." 
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Bunooay  however,  in  s  note  says:  "  But  there  axe  authoritiee  of  perhaps 
eqnal  weight  which  hold  that  a  note  promising  to  pay  a  certain  mun  in  spe- 
oific  articles,  at  a  given  price,  may  he  diaoharged  hy  the  deliveiy  of  the  artiolei^ 
or  by  the  payment  of  tiie  som  stated,  at  the  debtor's  election;  bat  after  the 
time  fixed  for  the  delivery  has  elapsed,  they  become  obligations  for  the  pay- 
ment of  that  snm:"  3  Pars.  Con.  215,  note.  It  seems  to  ns,  after  a  careful 
examination  of  the  cases,  that  these  views  are  sustained  by  the  f^naAer  weig^ 
of  authority:  Cravford  v.  Daigh,  2  Va.  Cas.  521;  BtUeher  ▼.  OarlUe,  12  Oratt 
620}  Brooks  V.  Hubbard,  ^CoiOLeOiMeUlerT.  Moore,  1  Black!  342;Otpe»T. 
Barnum,  2  Gilm.  461;  Bradford  v.  Stewart,  Minor,  44;  Henry  v.  OawbU,  Id. 
15;  Pmney  v.  Gleason,  5  Wend.  393,  ante,  223;  Choice  v.  Mo»eley,  1  Bailey*s 
Law,  136  [19AnL  Deo.  661]; P«rry  v.  Smith,  92YiL  306;  Demton  v.  Tymm,  17 
Id.  549;  Ready,  Sturtevant,  40 Id.  521;  Oraniv.  Burleson, dSTex.  214; Sehmier 
V.  Fay,  12  Kan.  184;  Baker  v.  Mair,  12  Mass.  121;  Chip.  Con.  for  Payt.  of 
Spec  Arts.  35-37.  In  the  case  of  Pinney  ▼.  Oleason,  5  Wend.  393^  the  note 
in  qnestion  was  in  this  form:  "  For  value  received,  I  promise  to  pay  A.  Bk 
seventy-nine  dollars  and  fifty  cents,  on  etc.,  in  salt,  at  fourteen  shillinga  per 
barrel."  The  salt  was  not  delivered,  and  the  court  of  common  pleas  decided 
that  the  measure  of  damages  was  the  amount  of  the  note  with  interest.  A 
inajorifcy  of  the  saprame  court.  Savage.  C.  J.,  di-aenting.  rerened  the  ded» 
ion  of  the  supreme  court,  and  decided  that  the  measure  of  damages  should  be 
the  value  of  the  salt  at  the  time  of  the  breach  of  the  contract  The  court  of 
errors  unanimously  reversed  the  decision  of  the  supreme  courts  and  affirmed 
that  of  the  common  pleas.  Walworth,  Ch.,  in  delivering  his  opinion  in  the 
final  decision  of  the  case  in  the  court  of  errors,  said:  "  The  question  is  not 
without  difficulties  on  either  side,  and  the  true  way  to  decide  it  is,  if  possible, 
to  ascertain  the  real  intent  and  understanding  of  the  parties  to  the  contracts 
If  that  understanding  and  intent  was  that  the  def ^dant  should  deliver  a  cer- 
tain fixed  number  of  barrels  of  salt  at  all  events,  then  the  decision  of  the 
supreme  court  was  correct,  and  they  have  adopted  a  rule  which  afibrds  the 
plaintiff  a  fair  equivalent  for  the  loss  he  has  sustained  by  the  breach  of  the 
contract;  but  if  the  intention  was  to  give  the  defendant  the  privilege  of  pay- 
ing the  seventy-nine  dollars  and  fifty  cents  in  money  or  salt^  at  his  election, 
and  the  rate  at  which  the  salt  might  be  delivered  was  only  introduced  to  pie- 
vent  dispute  as  to  the  price,  in  case  be  chose  to  avail  himself  of  the  privilege 
of  paying  in  the  specific  article,  then  the  payment  of  the  principal  debt  and 
inter^  must  afford  the  rule  of  damages,  the  defendant  having  negleoted  to 
avail  himself  of  the  privilege  of  paying  in  the  specific  article. 

"Pothier  says  these  agreements  for  paying  anything  else  in  lien  of  what  is 
due,  are  always  presumed  to  be  made  in  favor  of  the  debtor,  and,  thereCore, 
he  has  always  a  right  to  pay  the  thing  which  is  actually  dne,  and  the  cred- 
itor can  not  demand  anything  else;  and  he  puts  the  case  of  a  lease  of  a  via^ 
yard  at  a  fixed  rent,  expressed  in  the  usual  terms  of  conmieroial  cuxiencj, 
but  payable  in  wine.  In  such  a  case,  he  says,  the  leasee  is  not  obliged  to  de- 
liver the  wine,  but  may  pay  the  rent  in  money:  2  Ev.  Poth.  347,  No.  4SI7. 
Chipman,  in  his  valuable  treatise  on  the  law  of  contracts  for  the  delivery  of 
specific  articles,  puts  the  case  of  a  note  for  one  hundred  dollars,  payablo  in 
wheat  at  seventy-five  cents  per  bushel,  and  concludes  that  it  comes  within 
the  principle  referred  to  by  Pothier,  and  that  the  debtor  may  pay  the  one 
htmdred  dollars  in  money,  or  in  wheat,  at  the  price  specified.  He  says  the 
nature  of  the  contract  is  this:  The  creditor  agreed  to  receive  wheat  instead 
of  money,  and  as  the  parties  concluded  the  price  of  wheat  at  the  time  of 
payment  would  be  seventy-five  cents  per  bushel,  to  avoid  disputes  about  the 
price,  they  fixed  it  at  seventy-five  cents  in  the  contract.    If  at  the  time 
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fixed  for  paymfliit  wheat  be  at  fifty  cents  a  boahel,  the  debtor  may  pay  it  hi 
wheat  at  the  rate  of  eeventy-five  cents.  That  if  the  parties  had  intended 
the  risk  in  the  rise  and  fall  of  the  wheat  should  be  equal  with  both,  the  con- 
tnct  would  have  been  simply  for  the  payment  of  a  certain  nnmber  of  bnsheb* 
Oiip.  Con.  36. 

"This  oonstmotion  of  the  contrsot  appears  to  be  rational,  and  is  probably^ 
in  aooordanee  with  the  praotioe  of  those  parts  of  the  coontry  where  these 
eontraets  are  most  frequently  made^  The  language  is  certsinly  not  the  best 
which  could  be  used  to  express  such  an  intent,  and  probably  if  the  contract 
was  drawn  by  a  lawyer,  he  would  put  it  in  the  alternative,  giving  the  debtor 
the  option,  in  express  terms,  to  pay  the  debt  in  money  or  in  wheat  at  the 
fixed  rate  per  bushel.  But  certainly  if  the  intention  of  the  parties  was  that 
a  certain  number  of  bushels  of  wheat  should  be  absolutely  delivered  in  pay- 
menti  a  lawyer  would  draw  the  note  for  so  many  bushels  of  wheat  in  dkect 


It  appears,  then,  from  these  authorities,  that  even  in  notes  of  the 
first  dasB^  the  debtor  has  an  option  to  pay  in  money,  or  in  the  specific 
articles.  In  those  of  the  second  class,  all  the  authorities  seem  to  agree  that 
he  has  such  option.  Parsons  says  in  reference  to  them:  "But  if  the  promise 
be  only  to  pay  one  hundred  dollars  at  a  certain  time,  in  flour,  then  this  sum 
is  to  be  paid  in  flour  or  in  money,  at  the  election  of  the  payor:"  3  Pars.  Ckm. 
815.  And  in  those  of  the  third  class,  the  option  is  expressly  given  by  the 
stipulation  of  the  parties. 

WHEf  THX  BiOHT  TO  Pat  IN  SpBCino  Abtzglb  18  LosT.— In  all  cases 
where  the  debtor  has  an  option  to  pay  the  debt  either  in  money  or  in  specific 
articles,  he  can  exercise  that  option  up  to  the  time  when  the  note  becomes 
due.  But  all  the  authorities  are  agreed  that  after  the  note  is  overdue,  it  can 
be  paid  only  in  money:  Pinney  v.  OUawn,  6  Wend.  393»  anie,  223;  Orauford  v. 
Daisfh^  2  Va.  Cas.  521;  Choke  v.  Moaeky,  19  Am.  Dec  661;  BuUhery.  CarUle, 
12  Gratt.  520;  Brooh$  v.  Hubbard,  3  Conn.  58;  Sehnier  v.  Fay,  12  Ean.  184; 
(hruU  V.  BurUaon,  38  Tex.  214;  Bead  v.  Stmievani,  40  Vt.  521;  Perry  v 
SmUh,  22  Id.  306.  In  the  last  named  case,  Poland,  J.,  delivering  the  opinion 
of  the  court,  said:  *'  In  short,  by  an  uninterrupted  series  of  decisions  in  this 
state,  notes  payable  in  specific  articles  of  property,  after  the  time  of  payment 
has  elapsed,  seem  to  stand  in  much  the  same  oondition  as  notes  payable  in 
mcfney,  except  in  their  lack  of  negotiability.  After  the  time  of  payment 
mentioned  in  the  note  has  elapsed,  or,  to  use  the  common  and  uniform  phrase 
of  the  community  '  run  into  money,'  it  is  considered  purely  as  an  obligation 
for  the  payment  of  money  alone,  and  a  fixed  and  determinate  sum;  and  in  no 
sense  is  such  a  note  considered  as  merely  evidence  of  a  special  contract  for 
the  delivery  of  a  certain  quantity  of  specific  property,  or  the  holder's  right 
sad  interest  in  it  as  a  mere  cUum  or  right  to  recover  damages  of  the  maker 
for  not  having  delivered  it^  agreeably  to  the  contract.  Before  such  a  note 
&Us  due  by  its  terms,  the  maker  ia  considered  as  having  an  option  to  pay  it 
m  the  particular  currency  or  property  mentioned;  after  it  becomes  due,  this 
option  ia  gone,  and  it  has  become  an  absolute  engagement  for  the  payment  of 
money."  So  in  Crauiford  v.  DaigJi,  2  Va.  Cas.  521.  Bouldin,  J.,  delivering 
the  opinion  of  the  court,  said:  "  A  note  for  the  payment  of  so  much  money 
in  a  named  commodity,  on  a  certain  day,  is,  after  the  day  passed,  a  note  for 
^  payment  of  money.**  And  Moncnro,  J.,  delivering  the  opinion  of  the 
court  in  Butcher  v.  CarUle,  12  Gratt.  523,  said:  "  When  the  obligation  ia  to 
pay  a  sum  of  money,  or  some  other  article,  in  the  alternative,  on  or  before  a 
certain  day;  or  to  pay  a  sum  of  money,  with  a  privilege  to  the  obligor  to  pay 
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it  in  some  other  article  on  or  before  a  certain  day,  the  obligor  has  his 
to  deliver  the  article  on  or  before  the  day;  bat  if  he  fail  to  do  so,  he  is  liable 
abeolntely  for  the  money,  and,  of  coarse,  to  an  action  of  debt  for  its  recovery. 
*  *  *  The  obligation  then  became  in  effect  a  simple  and  single  bill  obli^- 
toiy."  So  too  in  Brooks  v.  ffubbardy  3  Conn.  00^  Hosmer,  C.  J. ,  delivering  the 
jndgment  of  the  coart,  said:  *'  The  som  expressed  is  to  ascertain  the  in- 
debtedness, that  is,  two  hnndred  and  fifty  dollars,  and  the  reaidae  to  give  an 
option  to  the  defendant  to  pay  the  debt  in  collateral  articles,  at  a  atipolated 
price.  If  the  payment  were  not  made^  what  mast  have  been  the  expected 
oonseqaence?  That  this  part  of  the  agreement  would  be  as  if  it  never  had 
existed;  and  then,  that  the  whole  contract  shoold  be  oomprised  in  the 
sion,  '  I  promise  to  pay  two  hundred  and  fifty  doUan.' " 


Johnston  v.  Habyt. 

[3  PSIBOaX  AHD  WlXXB,  83.] 
OoirVBYANCB  BT  A  FaTHES  ON  THS  VeBOB  07  InSOLVBHOT  tO  his  SQUB,  in 

consideration  of  an  agreement  to  pay  off  certain  judgments  against  him, 
and  to  maintain  himself  and  his  family,  is  frandolent  as  to  creditors. 

PuBCHASEB  ntOM  THE  SoNs  IS  AvTBcrBD  BT  THE  Feauo  if  the  language  of 
the  deed  renders  it  probable  that  there  are  creditors  to  be  defrauded,  ao 
as  to  put  a  cautious  and  conscientious  man  on  inquixy. 

Fraudulent  Ck>NVETANCE  is  no  Ck>NVETAKGB  against  those  to  be  defrauded, 
though  good  between  the  parties. 

Debtor  mat  Contibh  a  Sheriff's  Sale,  on  execution  against  him,  of  land 
which  he  has  previously  conveyed  in  fraud  of  creditors,  so  as  to  cure  ir- 
regularities in  such  sale,  by  receiving  the  residue  of  the  prooeeds,  or  by 
any  act  evincing  his  assent  to  the  proceedings,  he  being  still  the  owner 
so  far  as  the  creditor  is  concerned. 

Such  Ck>NnBMATioN  Operates  on  the  Debtor's  Titlb  to  the  land,  and  not 
on  his  grantee's  right  to  the  proceeds. 

Tbohnioal  Objection  mat  be  Waived  by  the  party  on  the  reoord,  whom 
alone  the  creditor  is  bound  to  know. 

Fraudulent  Ck)NVETANCE  Casts  no  Equitt  on  the  Creditor,  in  sneh  m 
case,  to  see  to  the  application  of  the  surplus  purchase  money,  as  between 
the  grantor  and  grantee. 

Appeal  from  the  circuit  court  in  an  action  of  ejectment 
brought  by  Johnston  against  Harvy,  for  certain  land  in  Alia* 
gheny  county.  The  plaintiff  claimed  under  a  sheriff's  deed, 
dated  March  21,  1825,  and  acknowledged  November  8,  1825, 
made  on  a  sale  on  execution,  on  a  judgment  in  the  plaintiff's 
favor,  obtained  before  a  justice  in  Westmoreland  county  against 
one  Hugh  McDonald,  the  former  owner  of  the  land.  The  de- 
fendant objected  to  the  deed  and  the  proceedings  prior  thereto, 
on  the  ground  of  certain  irregularities  appearing  on  the  face  of 
the  proceedings  which,  he  claimed,  rendered  them  void:  1. 
Because  the^.  fa.  was  tested  of  a  day  prior  to  the  rendition  of 
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indgment.  2.  Becaase  the  testatum  fi,  fa,  to  Allegheny  county 
was  issued  after  a  return  of  nulla  bona  to  the  fi,  fa.  without 
waiting  for  a  term  to  intervene,  as  required  by  statute.  3.  Be- 
cause it  appeared  from  an  indorsement  on  the  testatum  vend.  ex. 
(which  had  not  been  returned),  and  from  the  recitals  and  date  of 
the  sheriff's  deed  that  the  sale  was  made  March  21, 1825,  before 
the  issuance  of  the  testatum  'vend,  ex.,  which  appeared  to  have 
been  on  April  7, 1825.  The  objections  were  overruled.  The 
plaintiff  proved  by  the  sheriff  that  the  sale  was  advertised  for 
May  21, 1825,  and  that  no  other  notice  of  it  was  ever  given, 
though  the  witness  could  not  remember  whether  he  sold  the 
property  on  March  21,  or  not.  The  plaintiff  proved,  also,  that 
under  a  power  of  attorney  from  Hugh  McDonald  to  John 
McDonald,  dated  April  5, 1825,  the  latter  received  and  re- 
ceipted for  the  balance  of  the  purchase  money  accruing  from 
the  sale,  after  paying  off  certain  liens.  He  also  proved  that 
sundry  judgments  against  Hugh  McDonald  had  been  assigned 
to  him. 

The  defendant  claimed  under  a  conveyance  from  the  two  sons 
of  Hugh  McDonald  to  himself,  dated  after  the  judgment,  but 
before  the  sale  above  mentioned,  and  a  conveyance  from  Hugh 
McDonald  and  wife  to  the  said  sons,  dated  several  months  prior 
to  said  judgment.  The  plaintiff  claimed  that  the  conveyance 
last  mentioned  was  fraudulent,  and  proved  that  shortly  after 
its  execution  Hugh  McDonald  took  the  benefit  of  the  insolvent 
laws.  The  consideration  and  terms  of  said  last  mentioned 
deed  are  sufficiently  stated  in  the  opinion.  The  defendant  in- 
troduced evidence  tending  to  show  that  when  Hugh  McDonald 
executed  the  deed  to  his  sons  he  intended  to  provide  therein  for 
the  payment  of  all  his  debts  by  the  grantees,  and  so  stated  to 
the  person  who  drew  the  deed,  and  told  him  to  be  careful  *'  not 
to  make  him  a  rogue  in  his  old  days,  as  he  could  not  read  nor 
write,"  stating  at  the  same  time  that  all  the  debts  against  him 
were  on  docket.  The  witness,  who  drew  the  conveyance, 
further  tesified  that  if  there  was  **  any  blunder  in  drawing  the 
deed,"  it  was  his  mistake,  and  that  he  knew  that  it  was  the 
grantor's  intention  that  all  his  debts  should  be  paid,  and  so 
stated  to  Johnston,  the  plaintiff,  a  few  days  afterwards.  It 
further  appeared  that  the  deed  from  McDonald's  sons  to  Harvy, 
the  defendant,  covered  only  a  part  of  the  land  conveyed  by  Mc- 
Donald to  his  sons,  and  that  the  plaintiff  knew  of  Harvy's  pur- 
chase at  the  time  of  the  sheriff's  sale. 

The  court  instructed  the  jury,  in  substance,  in  answer  to* 
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points  sobnutted  hj  the  respective  parties,  that  the  featatumf, 
fa.^  though  not  strietlj  correct^  couIJ  not  be  attacked  coUat* 
«rallj,  and  was  a  valid  foundation  for  the  sale;  that  if  the  jaiy 
were  satisfied  that  the  insertion  in  the  deed  of  March  21,  1825^ 
as  the  date  of  the  sale,  was  a  mistake  of  the  sheriff,  it  did  not 
affect  the  purchaser's  title,  and  that  if  there  was  any  eiror  the 
defendant  McDonald  conld  have  taken  advantage  of  it  on  aa 
application  to  the  common  pleas;  that  in  the  opinion  of  the 
court  the  receipt  of  the  balance  of  the  purchase  money  by 
Hugh  McDonald,  by  his  attorney  in  fact,  was  a  ratification  of 
the  sale,  but  that  question  was  submitted  to  the  juxy;  that  if 
the  plaintiff  knew  of  the  sale  to  the  defendant,  equity  required 
him  to  levy  first  on  the  unsold  part,  particularly  if  the  jury 
should  believe  that  the  money  paid  by  Harvy  was  appropriated 
to  the  discharge  of  Hugh  McDonald's  debts,  but  that  it  would 
not  avail  the  defendant,  unless  the  evidence  of  such  appropria- 
tion was  clear,  strong,  and  conclusive;  that  the  deed  from  Hugh 
McDonald  to  his  sons,  though  good  between  the  parties,  was, 
in  the  opinion  of  the  court,  fraudulent  on  its  face  as  against 
creditors,  though  the  jury  must  decide  as  to  the  effect  of  the 
ovideuce  offered  by  the  defendant  to  show  the  contraiy,  and 
that  Harvy's  deed  was  tainted  with  the  same  fraud;  Uiat  if 
the  jury  were  satisfied,  from  the  evidence,  that  the  deed  from 
McDonald  to  his  sons  was  to  save  the  property,  or,  in  other 
words,  to  delay  and  hinder  creditors,  it  was,  as  to  them,  fraud- 
ulent and  void;  and  that  the  law  could  not,  in  a  case  like  this, 
consider  the  transaction  morally  fair  and  honest,  and  at  the  same 
time  legally  fraudulent  and  void. 

After  a  verdict  for  the  plaintiff,  the  defendant  moved  for  a 
new  trial,  on  the  ground  of  error  in  admitting  the  evidence  aa 
to  the  sheriff's  sale  and  deed  and  the  prior  proceedings,  and  in 
the  instructions  above  mentioned.  Some  other  points  were  in- 
sisted on,  which  it  is  not  necessary  to  state,  as  they  are  not 
noticed  in  the  opinion.  New  trial  refused,  and  judgment  on 
the  verdict,  from  which  the  defendant  appealed. 

Burke  and  W.  Fortoard,  for  the  appellant,  contended  that  the 
irregularities  in  the  proceedings  subsequent  to  the  judgment, 
they  being  the  plaintiff's  own  proceedings,  and  he  having 
bef^ome  the  purchaser,  could  be  taken  advantage  of  against 
hiin*  Goodyer  v.  Jance,  Yelv.  179;  Samma^  Lessee  t.  Alexander, 
3  Yeates,  268;  Eeider  v.  Fortner,  2  Binn.  40  [4  Am.  Dec.  417); 
Snyder  v.  Snyder,  6  Id.  483,  499  [6  Am.  Dec.  493];  MsPherson  ▼. 
Cuulif,  11  Serg.  &  B.  435,  43G  [14  Am.  Dec.  642];  that  the 
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present  defendant  not  having  been  a  party  to  the  record,  but 
being  a  parchaser,  was  entitied  to  see  that  there  was  a  good 
autborifcj  for  the  sale  to  the  plaintiff:  4  Wheat.  508-606;  14 
Serg.  &  B.  181-184;  that  to  make  a  sheriff's  deed  evidence,  a 
judgment  and  regular  proceedings  under  it  must  be  shown, 
and  that  the  deed  is  not  even  prima  fade  evidence  that  proper 
steps  were  pursued  to  justify  the  sale:  4  Wheat.  77;  8  Wash. 
C.  C.  646,  660;  2  Binn.  270;  2  Yeates,  86;  1  Pet.  C.  C.  64;  6 
Seig.  &  B.  332;  9  Id.  212,  221;  2  Id.  68;  6  Id.  467;  Id.  178;  1 
Id.  92;  1  Yeates,  196;  that  McDonald's  deed  to  his  sons,  ex- 
plained as  it  was  by  the  person  who  drew  it,  was  not  fraudulent, 
the  intention  of  the  grantor  being,  in  the  first  instance,  to  appro- 
priate his  property  to  his  creditors,  and  the  grantees  being  mere 
trustees  for  that  purpose,  and  that  the  reservation  of  a  benefit 
to  the  grantor  after  the  payment  of  debts  did  not  render  the 
deed  fraudulent:  6  Cow.  447;  12  Serg.&  B.  448;  6  Oonn.  140;  7 
Pick.  10. 

Selden  and  PenUand,  for  the  appellee. 

By  Court,  GhmsoN,  C.  J.  Doubtless  the  want  of  a  sufficient 
mterval  between  the  transcript  and  the  testatum  was  an  irregu- 
larity; and  perhaps  the  question  is,  whether  the  acceptance  of 
the  residue  of  the  purchase  money  by  the  debtor,  as  whose  es- 
tate the  land  was  sold,  operates  as  a  confirmation  of  the  sale 
against  one  who  claims  under  him.  and  through  a  fraudulent 
conveyance. 

A  transaction  more  palpably  fraudulent  than  this  conveyance 
can  hardly  be  imagined.  A  father  on  the  verge  of  insolvency 
conveys  to  his  sons,  in  consideration  of  an  agreement  to  pay  off 
certain  judgments,  which  he  seems  to  think  may  be  incum- 
brances, as  well  as  the  residue  of  the  purchase  money,  to  the 
state;  and  to  maintain  him  ojixd  his  wife  while  they  live,  and  the 
lest  of  the  family  till  they  are  able  to  maintain  themselves. 
Is  not  that,  in  principle,  the  case  of  McAUister  v.  Marshall^  6 
Binn.  888  [6  Am.  Dec.  468],  in  which  a  tacit  agreement  to  vest 
a  part  of  the  property  in  trustees,  for  the  benefit  of  the  family, 
•voided  the  conveyance  as  to  creditors  who  had  not  assented  to 
the  arrangement?  The  statute  18  Eliz.,  which  professes  to 
avoid  conveyances  ''  with  intent  to  delay,  hinder,  or  defraud 
creditors,"  would  be  of  little  use  if  a  debtor  might  put  his  es- 
tate beyond  the  reach  of  his  creditors  and  still  get  a  living  from 
it.  The  ordinary  consideration  for  an  estate  may  be  subjected 
to  execution  specifically,  or  wrested  from  the  debtor's  grasp  by 
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exeoution  of  his  body;  but  the  reserratiAii  of  a  liying  ia  too  in- 
separable from  his  person,  and  too  indefinite,  to  be  made  liable 
to  satisfaction  in  either  of  these  ways,  or  to  pass  by  an  assign- 
ment under  the  insolvent  laws.  In  Bussd  v.  Hammond,  1  Atk. 
13,  where  the  debtor  took  back  an  annuity  to  the  value  of  the 
property  comprised  in  the  settlement,  the  creditors  were  re- 
lieved, because  that  was  said  to  be  equivalent  to  retention  of 
possession.  That  was  a  settlement  of  personal  estate;  but  in 
the  construction  of  the  statute,  no  other  difference,  that  I  can 
perceive,  has  been  made,  in  respect  of  the  species,  than  to  re- 
quire that  a  conveyance  of  chattels  be  accompanied  with  actual 
possession.  In  Adlum  v.  Yard,  1  Bawle,  163  [18  Am.  Dec. 
608],  a  conveyance  in  trust  for  payment  of  debts  was  unani- 
mously held  to  be  in  delay  of  creditors  because  the  trustees 
were  restrained  from  selling  the  trust  estate  for  three  years. 
And  on  the  authority  of  that  case,  I  thought  myself  justified  in 
ruling,  at  the  circuit,  that  a  conveyance  to  sons,  who  were  to 
pay  nothing  but  the  interest  of  the  purchase  money  during  their 
father's  life,  could  not  be  sustained. 

Is  the  defendant,  then,  to  be  affected  by  notice  of  the  fraud? 
He  is  a  purchaser  from  the  sons,  and  as  the  fraudulent  convey- 
ance is  a  link  in  his  title,  he  is  to  be  affected  by  whatever  ap- 
pears from  the  terms  of  it.  But  it  is  not  enough  that  it  would 
be  fraudulent  against  creditors,  without  bringing  home  to  him 
notice  that  there  were  creditors  to  be  defrauded.  In  the  ab- 
sence of  that  fact,  the  conveyance  to  the  sons  would  be  good, 
and  his  purchase  from  them  unexceptionable.  There  is,  how- 
ever, enough  on  the  face  of  the  deed  to  have  induced  a  violent 
presumption  of  the  existence  of  creditors  who  might  not  be 
paid.  The  trust  was  to  pay  judgments  which  should  be  entered 
up  at  the  date  of  the  conveyance;  and  by  the  grantor's  implied 
admission,  there  might,  or  might  not,  according  to  the  circum- 
stances, be  creditors  who  had  not  obtained  judgments,  and  who 
would  be  defrauded  unless  they  could  have  recourse  to  the 
land.  The  grant  was  in  consideration  of  payment  by  the  sons 
of  ''  all  judgments  that  are  now  entered  against  a  certain  tract 
of  land,  etc.,  on  the  prothonotaxy's  docket  at  Greensbuig,  or  on 
the  prothonotary's  docket  in  Pittsburg,  or  that  are  now  at  this 
time  entered  on  both  dockets."  Why  now  at  this  time,  unless 
others  were  expected?  The  object  was,  manifestly,  to  put  the 
estate  into  the  hands  of  the  sons,  with  no  other  burden  than 
what  the  law  had  already  imposed  on  it.  If  then  it  appeared 
even  probable  that  there  were  debts  unprovided  for,  was  not 
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that  enough  to  put  a  cautious  and  a  conscientious  man  on  in- 
quiiy?  To  purchase  with  eyen  a  suspicion  of  the  fact,  was 
unconscionable.  Doubt  should  have  been  resolved  into  cer- 
tainty; and  for  want  of  this,  the  defendant  having  had  the 
means  of  information  in  his  power,  must  stand  by  the  title  of 
those  from  whom  he  purchased. 

Putting  his  supposed  equity  out  of  the  way,  then,  what  is 
there  to  hinder  the  debtor  from  confirming  the  sale?  "A 
fraudulent  conveyance,''  says  Chief  Justice  Kent,  4  Johns.  598, 
"is  no  conveyance  against  th^  interests  intended  to  be  de- 
frauded." As  owner  of  the  land,  so  far  as  to  subject  it  to  satis- 
betion  of  his  debts,  the  debtor  is  certainly  competent  to  dis- 
pense vnth  A/ieri  facias  or  an  inquisition  beforehand;  and  why 
may  he  not  produce  the  same  effect  by  confirmation  subse- 
quently? The  conveyance  is  doubtless  good  between  the  par- 
ties to  it,  and  the  purposes  of  satisfaction  being  answered,  the 
residue  belongs  to  the  grantee;  hence  the  difficulty  is  in  con- 
ceiving how  the  debtor  can  confirm  the  sale  by  receiving  what 
does  not  belong  to  him.  The  solution  is  that  as  regards  the 
creditor,  the  party  on  the  record  is  the  owner  of  everything, 
and  that  the  confirmation  operates  not  on  the  grantee's  right  to 
the  residue,  but  on  the  debtor's  title  to  the  land;  and  it  may 
consequently  consist  of  any  act  which  sufficiently  evinces. his 
assent  to  the  proceedings.  The  creditor  has  nothing  to  do  with 
the  grantee  who  is  without  day;  and  although  the  court  would 
not  wantonly  see  his  interest  sacrificed  by  collusion,  its  inter- 
ference in  his  behalf  would  be  more  of  grace  than  of  right.  He 
certainly  would  not  be  suffered  to  interfere  before  the  acknowl- 
edgment of  the  sheriffs  deed  on  the  ground  of  mere  informal- 
ity. An  objection  strictly  technical  may  be  waived  by  the  party 
on  the  record,  who  is  the  only  person  that  the  creditor  is  bound 
to  know.  If  the  estate  is  divested  as  to  him,  it  is  also  divested 
as  to  one  who  stands  in  the  place  of  his  fraudulent  grantee, 
who,  unlike  the  alienee  of  land  bound  by  a  judgment,  is  not  en- 
titled to  a  day  in  court  on  a  scire  facias,  A  fraudulent  convey- 
ance raises  no  equity  to  cast  on  the  creditor  the  burden  of  see- 
ing to  the  application  of  the  surplus  purchase  money,  between 
the  grantor  and  the  grantee.  Had  the  defendant  here  preferred 
his  claim  in  season,  he  would  have  had  leave  to  take  it  out  of 
coQrt,  and  that  would  clearly  have  been  a  confirmation;  having 
omitted  to  do  so,  his  remedy  is  against  the  original  grantor  who 
received  it,  and  who  was  competent,  by  an  expression  of  assent. 
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to  ratify  all  that  had  been  done.    It  seemsy  therefore,  the  Ter- 
dict  passed  rightly  for  the  plaintiff. 

Huston,  J.,  and  Boss,  J.,  dissented. 

Judgment  a£Srmed. 


CoNy^Aircx  bt  Patbxb  to  8ok,  Fsaui>uudit,  When. — See  Beale  ▼. 
Delancyt  17  Am.  Dec.  199;  Coleman  r,  Coeke^  18  Id.  757.  A  ooiiTejfanoe  by  » 
ffttber  to  his  son  in  conaideratioii  of  support  is  not  fraadolent  where  enffi- 
dent  property  is  left  to  satisfy  his  debts:  Cther  t.  ffaseUine^  17  Id.  253. 

AssJONMKNT  RBSXRTiiro  BENEVTr  TO  Qbantor.— See  Maekis  ▼.  Ceums, 
16  Am.  Deo.  477,  and  caees  cited  in  ihe  note  thereto.  That  a  reeervatioii 
for  the  benefit  of  the  grantor's  family  will  avoid  the  assignmenti  is  held,  od 
the  authority  of  the  principal  case,  in  JllcClurg  v.  Leeky,  3  Penrose  &  W.  9L 
That  it  is  unreasonable  to  require  a  creditor  to  release  his  debt»  exoept  npoa 
sn  unconditional  surrender  of  the  whole  of  the  debtor's  property,  see  /Tm- 
nessy  t.  Western  Bank,  6  Watts  &  S.  311;  and  fn  re  WiUon^  4  Fa.  St.  449^ 
both  citing  the  foregoing  decision. 

GoNVETANCB  VOR  FuLL  OoMsroxRATioN  made  with  intent  to  defeat  or 
delay  creditors,  is  void:  AAmead  t.  Hean^  13  Pa.  St.  588,  citing  JohntUm  ▼. 
Harvy, 

LiKN  or  Cbeditob  on  his  debtoi^s  property-oontinuea  notwithalanding  a 
fraudulent  oonveyanoe.  So  held  in  Samd/en  t.  WagommOar^  19  Fa.  St  29% 
on  the  authootv  of  the  above  decision. 


Bavinqton  v.  Glabkb. 

[9  PBaaosB  a  Wism,  lU.] 

Uin>KB  A  DsBD  Madb  to  One  Man,  the  land  may  nevertbeleM  be  held,  in 
whole  or  in  part,  in  trust  for  another. 

Land  or  an  Intebtatx  Ck>NnRicxD  to  Onb  or  the  Hsous  in  the  orphans* 
court,  at  the  appraisement,  may  be  shown  to  be  held  in  trust  for  thn 
others,  when  the  trust  is  in  writing,  without  impugning  the  sanctity  or 
validity  of  the  decree  of  the  orphans'  court. 

Kkw  Aorsemxnt  betwsbn  Vendor  and  Vendee  atteb  Deed. — ^Where  a 
vendee  receiving  his  deed  is  unable  to  pay  the  bond  given  for  the  par- 
chase  money,  the  vendor,  knowing  this,  may  make  a  new  agreemant,  and 
take  back  all  or  part  of  the  land,  and  release  the  whole  or  part  of  tha 
debt. 

iNnevATE's  Heibs  mat  Make  a  New  Contract,  aiter  a  Decree  of  the 
orphans'  court  confinning  all  the  land  to  one  of  their  number,  subject  to 
payment  of  what  is  due  the  others,  where  he  is  unable  to  mak»  thia 
payment,  to  release  him  from  such  payment,  and  to  take  the  land  in  lien 
of  money,  assigning  to  each  his  portion,  or  to  submit  the  whole  matter 
to  arbitrators,  and  such  an  agreement  will  not  impugn  the  deerea 

Only  a  Creditor  cax  Object  to  such  an  Arranoement,  who  aUegas  in* 
jury  to  himself  therefrom. 

Purchaser  under  ax  Execution  against  the  Heir  to  whom  the  land 
was  originally  decreed,  in  such  a  case,  having  notice  of  a  valid 


Sept.  1830.]  Batinqton  t;.  Clabee.  438 

ment  between  the  hoira,  entered  into  at  the  time  of  the  decree,  or  after- 

ward%  to  divide  the  land  among  them,  will  not  be  protected  against  it. 
JvDOMXBT  AOAXKST  A  Tknant  IN  OoHMON  does  not  prevent  partition,  bat 

•nch  tenant  or  any  of  the  others  may  soe  for  partition,  and  have  the 

respective  shares  set  ont  in  severalty. 
Pabtition  without  Suit  in  such  a  case,  if  fair,  is  valid« 

VOLUHTABY  PKBFORXANGB  OV    AK    AcT  WHICH    OOUJJ)    BS    COMPBLLBD    bj 

law  11  binding  even  upon  an  infant; 
JuDOXXST*  nr  such  a  Cabb,  Binds  only  ths  Pabt  afterwards  set  ont  to 

the  Judgment  debtor. 
IvYAUDmr  07  THS  Rnx)ONiZANos  ON  which  Land  n  Digbsxd  to  one  of 

the  heirs  of  an  intestate  in  the  orphans'  ooort,  sabjeot  to  the  payment 

of  the  shares  of  the  others,  prevents  the  vesting  of  the  title  in  him. 
Intauditt  ov  0UCH  Reooonizancb,  attbr  a  New  Aobkbmxnt,  entered 

into  by  the  heirs  to  divide  the  land  among  them,  is  immateriaL 

Ebbob  to  the  common  pleas,  to  reTerse  a  judgment  obtained 
by  Clarke,  the  defendant  in  error,  as  plaintiff  below,  in  an 
action  of  ejectment  brought  against  Thomas  Bavington  and 
others,  beirs  of  John  Bavington,  deceased,  for  four  hundred 
acree  of  land,  of  which  the  said  John  Bavington  died  seised. 
Clarke  claimed  the  land  as  purchaser  under  two  executions 
against  Daniel  Bavington,  one  of  the  heirs.    To  sustain  his 
claim,  be  gave  in  evidence  a  decree  of  the  orphans'  court,  made 
June  19,  1816,  confirming  the  whole  land  at  its  appraised  value 
to  the  said  Daniel  Bavington,  upon  bis  entering  into  a  recog- 
nizance, vnth  sufficient  security,  to  pay  to  the  other  heirs  their 
proportions  according  to  law.    The  decree  was  founded  on  a 
petition  filed  by  the  said  Daniel  for  a  writ  of  partition  and 
valuation,  which  was  awarded.    The  inquest  returned  the  valua- 
tion of  the  land  at  four  thousand  six  hundred  dollars,  and 
stated  that  it  could  not  be  divided,  when  a  rule  was  made  and 
served  on  the  other  heirs  to  show  cause  why  the  land  should 
not  be  awarded  to  Daniel  at  the  valuation.    A  recognizance, 
which  the  defendants  claimed  was  invalid,  was  filed  pursuant 
to  the  decree.    The  plaintiff  further  proved  a  judgment  against 
the  said  Daniel  in  favor  of  one  De  France,  entered  April  12, 
1819;  a  fi.  fa.  thereon  issued  in  June,  1820,  and  levied  on  a 
certain  one  hundred  and  twenty  acres  of  the  land  on  which 
there  was  a  grist-mill,  etc.,  which  was  con^demned  (the  list  of 
liens  exhibited  for  the  condemnation  including  certain  sums 
awarded  to  the  heirs  of  John  Bavington  by  arbitrators,  in  tho 
case  of  Danid  Bavington  v.  Thomas  Bavington,  hereinafter  men- 
tioned); a  sale  to  the  plaintiff  under  such  levy,  and  the  sheriffs 
deed  executed  December  31,  1821,  for  the  "defendant's  in- 
terest, being  the  two  ninth  parts,  more  or  less."    He  also  gave  in 
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eridenoe  a^.  fa.  for  the  xesidae  of  the  judgment  iasoed  in  March, 
18229  <uid  "  levied  on  the  undivided  seyen  ninth  parts"  of  the 
whole  four  hundred  acres  which  was  afterwards  set  aside;  an  oL 
fi.fa,,  September  term,  1825,  *'  levied  on  all  the  right,  title,  in- 
terest, and  claim  of  the  defendant,  Daniel  Bavington/'  in  the 
said  four  hundred  acres,  "  subject  to  the  previous  sale  to  Daniel 
Bavington,  and  subject  to  the  claims  of  the  heirs  in  the  recog** 
nizance  in  the  orphans'  court  of  1811;"  and  proved  a  sale  there- 
under  to  the  plaintiff,  and  a  sheiiff's  deed  executed  December 
27,  1825. 

The  defendants  offered  evidence  to  prove  that  under  the  writ 
issued  from  the  orphans'  court,  the  said  Daniel  and  his  two 
brothers  directed  the  inquest  not  to  attempt  a  division,  bat 
merely  to  appraise  the  land;  that  they  agreed  to  work  together 
on  the  land  for  a  while;  that  thej  afterwards  agreed  to  divide 
the  land  among  them,  and  to  pay  their  sisters'  shares  in  money; 
that  an  agreement  to  that  effect  was  subsequently  reduced  to 
writing  and  signed  by  the  three  brothers;  that  a  partition  was 
made  accordingly  in  1814  by  an  artist  employed  by  them,  bj 
running  lines  on  the  ground,  and  that  Daniel  and  his  said 
brothers  afterwards  took  possession  of  the  parts  allotted  to  them 
respectively,  the  share  allotted  to  Daniel  being  the  one  hundrec 
and  twenty  acres  first  levied  on,  as  above  stated.  The  plointi^ 
objected  to  this  evidence,  and  introduced  testimony  tending  to 
show  that  the  same  evidence  was  before  the  orphans'  court  at 
the  time  of  making  the  decree,  and  was  passed  upon  in  consid- 
ering the  objections  made  by  some  of  the  heirs  to  the  passing  of 
that  decree.  The  evidence  was  thereupon  rejected,  to  which 
the  defendants  excepted.  The  defendants  then  read  in  evidence 
a  submission  to  arbitrators,  signed  by  all  the  heirs  by  their  attor- 
neys on  May  12,  1819,  in  an  amicable  action  brought  by  Daniel 
Bavington  against  Thomas  Bavington  and  the  other  heirs, 
whereby  the  parties  submitted  to  the  arbitrators  all  matters  at 
variance  between  them  touching  the  real  and  personal  property 
and  accounts  of  the  estate,  and  agreed  to  abide  by  any  decree 
which  the  arbitrators  might  make,  whether  for  the  sale  of  part 
or  all  of  the  real  estate,  or  for  a  division  of  it  among  some  of 
the  heirs,  charging  them  with  such  sums  as  the  arbitrators 
might  award  in  favor  of  those  who  should  receive  no  part  of  the 
realty.  The  defendants  also  read  in  evidence  the  award  made 
by  the  arbitrators  July  14,  1819,  to  the  effect  that  Daniel  Bav* 
ington  was  not  entitled  at  law  or  in  eqaity  to  the  property 
claimed  by  him  under  the  decree,  and  dividing  the  land  between 
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the  three  brothers  substantially  in  accordance  with  the  agree- 
ment above  referred  to,  proyiding  also  for  the  payment  by  each 
of  the  three  brothers  of  certain  specified  sums  to  the  other  heirs 
irhich  were  to  be  charged  on  the  shares  of  land  assigned  to 
them  respectively.  Some  evidence  was  also  offered  by  the  de- 
fendants tending  to  show  that  Clarke  knew  of  these  proceedings 
between  the  heirs  at  the  time  of  his  purchase,  and  said  that  he 
was  "  buying  a  lawsuit."  The  points  relied  on  by  the  respective 
parties,  so  &r  as  they  were  considered  by  the  supreme  court, 
are  stated  in  the  opinion.    . 

Kennedy,  for  the  phuntiffii  in  error. 

Melkmaldf  for  the  defendant  in  error 

By  Oourt,  Hustoh,  J.  Although  when  land  is  purchased,  the 
deed  is  made  to  one  man,  it  may,  nevertheless,  be  held  in  whole 
or  in  part  in  trust  for  another;  so  where  the  eldest  son  takes  the 
land  of  an  intestate  in  the  orphans'  court  at  the  appraisement, 
although  by  the  record  it  may  appear  to  be*  his,  yet  it  may,  as  to 
certain  parts  of  it,  be  in  trust  for  others;  and  this  trust,  when  in 
writing,  may  be  proved;  and  to  admit  the  proof  does  not  im- 
pugn the  sanctity  or  validity  of  the  decree  of  the  orphans'  court; 
it  is  consistent  with,  and  founded  on  the  decree.  It  is  also  pos- 
sible that  one  person  who  has  purchased  lands,  and  got  his  deed, 
and  given  bonds,  may  find  himself  entirely  unable  to  pay  those 
bonds;  and  the  creditor  vendor,  knowing  this,  may  make  an  en- 
tirely new  contract,  and  take  back  the  whole  or  part  of  the  lands, 
and  release  the  whole  or  part  of  the  debt.  So  where  one  of  the 
children  has  taken  land  under  a  decree  of  the  orphans'  court, 
and  holds  it  subject  to  the  payment  of  what  is  due  to  his  brothers 
and  sisters,  those  brothers  and  sisters,  finding  him  unable  to  pay, 
may  enter  into  an  agreement  to  release  him  from  his  present 
dtuation,  may  themselves  agree  to  take  land  instead  of  money, 
and  specify  how  much  land  they  are  to  get;  or  it  may  be  agreed 
to  submit  the  whole  matter  to  arbitrators,  as  in  this  case,  with 
full  power  to  rescind  or  vaiy ,  etc. ;  this  also  does  not  impugn 
the  decree  which  gave  the  land  to  the  eldest  son;  but  admitting 
that  to  be  good  and  valid,  it  substitutes  a  new  arrangement 
instead  of  it. 

There  is  nothing  contrary  to  morality  or  law  in  any  of  these 
two  supposed  cases.  The  eldest  son,  a  few  years  ago,  took 
lands  at  a  price  which,  from  decrease  in  value,  ruined  all  who 
had  been  unfortunate  enough  to  be  the  eldest  sons,  and  to  take 
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the  estate  of  their  fathers  at  the  appraised  value.  In  some 
cases,  the  brothers  and  sisters  pressed  their  demands,  and  never 
received  half  the  amount;  but  in  some  cases,  tkej  forgave  part, 
and  in  some  made  a  new  valuation  and  partition  by  consent; 
and  where  this  was  done,  it  has  justly  been  considered  aa  act 
of  brotherly  kindness,  honorable  to  the  parties. 

The  only  possible  objection  to  an  arrangement  of  this  kind 
must  come  from  some  creditor,*  who  alleges  injury  to  himself, 
from  this  second  arrangement. 

In  the  present  case,  the  first  agreement  is  material  on  this  ac- 
count; for  if  it  is  fully  proved  that  the  eldest  son  never  had  a  right 
to  the  whole,  no  one  bat  an  innocent  purchaser  from  him,  vnth- 
out  notice  of  the  trust,  could  pretend  to  hold  the  whole  land  in 
opposition  to  the  trust.  Daniel,  by  this,  never  owned  the  whole 
land;  he  was,  at  the  very  time  the  whole  was  decreed  to  him^ 
only  tenant  in  common  with  others;  and  a  judgment  against  him 
bound  only  to  his  interest. 

A  judgment  againqt  a  tenant  in  common  does  not  prevent 
partition.  The  tenant  against  whom  the  judgment  is,  or  any 
other  of  the  tenants  in  common,  may  sue  out  a  writ  of  partition, 
and  proceed  to  have  the  share  of  each  set  out  in  severalty.  The 
judgment  in  such  case  binds  the  part  set  out  for  the  one  against 
whom  it  is  entered,  and  it  binds  no  more.  So,  also^  in  case  of 
a  mortgage  on  an  undivided  share:  Jackson  v.  Pierce,  10  Johns. 
414,  417.  And  so  it  is  if  partition  is  made  without  suit,  pro- 
vided it  is  fair.  Where  any  person,  even  an  infant,  does  that 
which  by  law  he  is  compelled  to  do,  that  is,  makes  equal  parti- 
tion, he  is  bound:  3  Burrows,  1801. 

Whether  this  whole  proceeding  was  known  to  Clarke,  and 
how  far  his  declarations,  and  the  fact  that  he  made  his  levy  on 
the  precise  part  allotted  to  Daniel,  will  make  or  not  make  him 
a  purchaser  with  notice,  we  forbear  to  intimate.  The  evidence 
of  the  defendant  below  was  rejected;  we  are  of  opinion  that 
evidence  is  admissible,  not  to  invalidate  the  proceedings  of  tbe 
orphans'  court,  but  to  prove  the  rights  and  interests  of  the  par- 
ties under  those  proceedings;  or  to  prove  that  the  rights  ac- 
quired under  them  were,  by  the  parties  in  interest,  afterwards 
varied;  perhaps  that  the  trust  which  existed  at  the  time  Daniel 
took,  was  afterwards  carried  into  efTect. 

Much  was  said  as  to  the  validity  or  invalidity  of  the  recog- 
nizance; perhaps  it  is  not  necessaiy  to  decide  on  that  point. 
Certainly,  if  there  was  no  recognizance,  the  land  never  vested  in 
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Daniel.  This  being  the  yery  words  and  spirit  of  the  act  of  as- 
sembly. If  it  bound  the  land,  still,  if  the  second  azrangement 
by  the  heirs  among  themselves  is  valid,  that  second  arrange- 
ment pat  an  end  to  the  recognizance;  and  the  validity  of  the 
anangemont  by  the  arbitrators  will  not  depend  on  the  validity 
of  the  recognizance.  If  it  was  valid,  all  the  heirs  could,  by 
consent,  make  a  new  contract  which  discharged  it;  if  it  was  in- 
valid, the  interest  of  the  heirs  was  still  in  each  of  them,  and 
they  could  submit  the  whole  matter  to  the  arbitrators. 

If  the  fact  of  Daniel  having  the  whole  allotted  to  him  was 
known  and  acted  on  by  Clarke,  he  must  have  known  it  was  al- 
lotted subject  to  paying  the  other  heirs,  and  that  the  amount 
due  each  of  them  would  be  preferred  to  any  judgment  he  could 
obtain^  or  had  obtained,  except  as  to  Daniel's  own  portion  per- 
haps. 

It  would  be  improper  to  go  farther.  When  this  testimony 
rejected  is  received,  the  facts  and  circumstances  may  be  veiy 
different  from  what  they  now  appear  to  be,  and  it  would  only 
embarrass  the  cause  to  proceed  to  give  an  opinion  on  a  case  ex- 
isting in  our  imagination,  and  which  may  differ  essentially  from 
this  cause  when  tried  again. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


This  case  is  referred  to  m  authority  on  the  following  polntt:  That  a  vobin- 
tery  partition  is  good:  McMahan  ▼.  McMahan,  13  Pa.  St.  380.  That  a  jndg- 
ment  ot  mortgage  against  an  undivided  interest  is  no  obstacle  to  partition: 
LongtoeU  v.  BentUy,  23  Id.  103.  That  a  judgment  creditor  of  one  tenant  in 
eonmion  can  not  gainsay  partition  which  is  fairly  made:  WiiUard  v.  WiSUard^ 
M  Id.  127.  That  the  lien  of  the  ereditor  of  one  tenant  in  common  follows 
the  interest  of  his  debtor  after  partitiont  PMamM  y.Ihmpmm,fn  K.  J.  Eq. 
IM;  ^ivyiev.iHsfae;  29  Me.  40. 


A8H00M,  SUBVIVINO  Adm'b  OF  MOOBB,   V.  SlOTH. 

[a  Panon  a  Wars,  211.] 

Bquitt  will  Bxlixvx  AOAZH8T  A  PLAiN  MiSTAKa  ss  Well  ss  agsinst  mis- 
representation and  fraud. 

Whxrb  Pabtdb  to  a  Contract  abi  Cohctkt  to  Takb  thb  Bibx  of  its 
taming  oat  in  a  particular  way,  eqoity  will  not  relieve  against  the  event. 

Sals  ov  Land  bt  thb  Acbb,  the  quantity  being  estimated,  is  binding* 
thoogh  aotaal  measorement  shoald  show  a  defidenoy  or  excess. 

Auvbm'ihbmbbt  or  Pvbuo  Sale  is  bo  Pabt  or  thb  Oobditions  ov  Salb, 
unless  expressly  made  so,  the  object  of  it  being  merely  to  give  notioe  of 
the  sale. 

OsarninoBB  ov  Such  a  Sale  abb  a  DisTcrcr  Mattbr  saperadded  by  the 
%  and  published  by  parol  or  in  writing. 
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''Mors  or  Less,"  Eftect  or,  ix  Contract  or  Sale.— Whero  bwd  is  sold 
at  public  vendue,  by  the  acre,  the  vendor  saying  that  he  would  sell  it  at 
a  specified  number  of  acres,  "more  or  less,"  and  that  it  should  be  meas- 
ured, the  vendee  is  bound  to  take  it,  though  the  quantity  should  con- 
siderably exceed  that  specified,  and  though  that  was  the  quantity  stated 
in  the  published  advertisement. 

Vkndeb  Befusino  to  Comflbtb  the  Sale,  is  liable  in  damages  to  the  vendor 
in  such  a  case. 

Mbasubb  or  Damages  in  such  a  Cass  is  the  difference  in  price  on  a  resale 
where  the  vendor  has  acted  boTtafide,  and  with  reasonable  care. 

Loss  MAT  BE  Cast  on  the  Vendor  in  such  a  case,  by  grossly  improper  con* 
duct^  or  wanton  delay  in  reselling,  or  n^ligence  on  his  part. 

Mere  UNSZiLLFiTLNBas,  without  mala  fides,  or  negligence,  if  not  palpable^ 
will  not  charge  the  vendor  with  the  loss. 

Eebob  to  the  common  pleas,  in  an  action  broaght  by  ihe 
plaintiff  in  error,  as  plaintiff  below,  against  the  defendant,  to 
recover  the  difference  between  the  latter's  bid  for  land  sold  by 
the  plaintiff  and  another,  as  administrators,  cum  tesiamenio  ati'^ 
nexo,  of  one  Moore,  and  the  amount  realized  on  a  resale,  the 
defendant  having  refused  to  complete  the  purchase.  The  de- 
fendant resisted  a  recovery  on  the  ground  that  there  was  a  mis- 
take on  his  part  as  to  the  quantity  of  land.  It'  appeared  that 
the  sale  was  made  by  Barclay  and  Ashcom,  the  administrators, 
Ifarch  14, 1825,  pursuant  to  a  power  in  the  will;  that  notice  of 
the  sale  was  given  by  an  advertisement  published  in  the  True 
American,  describing  it  as  ''  containing  three  hundred  acres  of 
patented  land,  and  the  usual  allowance  for  roads,  etc./'  that 
Barclay,  one  of  the  administrators,  stated  at  the  sale  that  "  they 
would  sell  it  at  three  hundred  acres,  more  or  less,  and  it  should 
be  measured,  and  that  they  would  sell  it  by  the  acre."  It  was 
generally  supposed  by  the  bidders  that  the  tract  contained  three 
hundred  acres.  The  land  was  knocked  down  to  the  defendant 
at  eighteen  dollars  per  acre.  Ashcom,  the  plaintifl^  having  ex- 
ecuted a  release,  and  paid  into  court  an  amount  sufficient  to 
cover  costs,  was  sworn  as  a  witness,  and  testified,  among  other 
things,  that  he  was  mistaken  as  to  the  quantity  of  land,  and 
believed  every  man  there  was  mistaken.  The  defendant,  after 
the  sale,  expressed  himself  satisfied  with  his  bargain,  and  a  few 
days  subsequently  offered  to  make  the  first  payment  according 
to  the  quantity  called  for  in  the  patent.  A  survey  was  made, 
though  it  did  not  appear  whether  or  not  the  defendant  acqui- 
esced in  it,  or  insisted  on  purchasing  according  to  the  patent. 
The  quantity  was  ascertained  to  be  three  hundred  and  seventy- 
six  acres  and  forty-one  perches,  strict  measure,  and  three  hun- 
dred and  fifty-four  acres  and  one  hundred  and  sixty-two  perches 
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with  the  allowance.  The  administrators  tendered  a  deed, 
March  80, 1825,  which  the  defendant  refused  to  receive,  say- 
ing that  the  quantity  was  greater  than  he  supposed  he  was  buy- 
ing, and  required  more  money.  The  administrators  served  him 
with  notice  that  if  he  did  not  comply  with  the  terms  of  sale  be- 
fore May  16, 1825,  they  would  resell  the  land  and  hold  him  for 
the  difference.  Afterwards  they  had  another  survey  made,  and 
ascertaining  the  quantity  to  be  three  hundred  and  forty-five 
acres  and  thirty-five  perches,  with  the  allowance,  tendered  a 
new  deed  to  the  defendant,  which  he  refused;  and  also  served 
him  with  notice  to  complete  his  purchase  before  June  20, 1825, 
or  the  administrators  would  resell  and  claim  the  difference  from 
him.  On  April  5, 1826,  a  resale  was  made,  and  the  land  was 
sold  for  ten  dollars  and  twenty-six  cents  per  acre.  Other  facts 
are  stated  in  the  opinion.  Verdict  for  the  defendant,  and  judg- 
ment thereon,  which  the  plaintiff  brought  this  writ  of  error  to 
reverse.  The  points  relied  on  by  the  respective  parties  suffi- 
ciently appear  from  the  opinion. 

Barclay  and  Miles,  for  the  plaintiff  in  error,  cited  Perkins  v. 
Oay,  3  Serg.  &  B.  827  [8  Am.  Dec.  653];  Boar  v.  Moor^s  Adm'r, 
1  Id.  166;  Glen  v.  Glen,  4  Id.  488;  Large  v.  Penn,  6  Id.  488; 
BaOey  v.  Snyder,  3  Id.  160;  1  Mad.  Oh.  76;  1  Call,  820. 

Burd,  for  the  defendant  in  error,  cited  Sug.  Vend.  22,  167, 
211;  2  Hen.  &  Munf.  174;  McFerran  y.  Taylor,  3  Cranch,  270; 
Frederick  v.  Campbell,  14  Serg.  &  B.  293;  2  Sch.  &  Lef.  554. 

By  Court,  Gibson,  C.  J.  The  principle  on  which  the  cause 
was  put  to  the  jury  was  that  of  mistake,  for  which  they  were 
instructed  that  the  contract  ought  not  to  be  enforced.  The 
cases  on  which  reliance  is  placed  for  this,  are  inapplicable.  The 
difference  between  a  deficit  for  which  an  abatement  is  claimed 
where  the  land  has  been  sold  for  a  round  sum,  and  an  excess, 
for  which  a  rescission  of  the  contract  is  claimed  where  it  has  been 
sold  by  the  acre,  is  plain  and  palpable.  In  the  one  case,  the 
vendee  is  a  loser  to  the  extent  of  the  difference;  and  in  the 
other  he  gets  value  for  whatever  he  has  to  pay.  Tet  our  reports 
furnish  no  instance  of  an  abatement,  even  where  the  difference 
was  considerable;  or  where  the  principle  has  been  sanctioned 
further  than  to  admit  that  there  may  be  extreme  cases  in  which 
chancery  would  infer  some  great  misapprehension,  and  on  that 
ground  relax  the  rules  of  law:  Boar  v.  MoOormick,  1  Serg.  &  B. 
168.  Equity  will  indeed  relieve  against  a  plain  mistake,  as  well 
as  against  misrepresentation  and  fraud.    But  can  mistake  bo 
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alleged  in  a  matter  which  was  considered  as  doubtful,  and 
treated  accordingly  ?  Where  each  of  the  parties  is  content  to 
take  the  risk  of  its  turning  out  in  a  particular  way,  chanceij 
will  certainly  not  relieve  against  the  event.  Reference  to  a 
train  of  authorities  for  this  is  given  in  Perkins  t.  Oay^  3  Ser;g. 
&  B.  831  [8  Am.  Dec.  G53];  and  I  shall » therefore,  bring  into 
view  only  the  case  of  Smilk  t.  Evans,  6  Binn.  102  [6  Am.  Dec. 
486],  in  which  land  was  sold  by  the  acre,  but  according  to  an 
estimate  of  the  quantity,  which  was  held  to  be  conclusive,  though 
it  appeared  by  subsequent  measurement  that  there  was  a  deficit 
of  eighty-eight  acres;  the  chief  justice  remarking  that  the 
quantity  was  not  an  essential  part  of  the  contract.  What,  then, 
is  the  case  here  ?  The  advertisement  in  the  True  American,  by 
which  the  premises  were  described  as  three  hundred  acres  of 
patented  land,  was  no  part  of  the  conditions  of  the  sale,  which, 
had  they  been  in  writing,  would  have  controlled  all  private 
representations.  The  office  of  an  advertisement,  both  here  and  in 
England,  is  to  give  notice  of  the  fact  that  a  sale  is  intended,  and 
the  object  of  the  description  is  to  attract  bidders,  leaving  the 
terms  to  be  settled  on  the  ground.  Even  were  the  conditions 
published  beforehand,  the  vendor  would  not  be  precluded  from 
changing  them,  as  he  may  sell  on  his  own  terms,  or  not  at  all. 
The  conditions  are,  therefore,  superadded  as  a  distinct  matter 
by  the  auctioneer,  and  published  by  parol  or  in  writing.  Where, 
indeed,  the  advertisement  is  referred  to  as  containing  the  con- 
ditions, it  will  no  doubt  answer  the  purpose;  but  it  is  not  pre- 
tended here  that  the  land  was  sold  by  the  advertisement,  or  in 
gross,  or  as  containing  a  definite  quantity,  or  any  other  way 
than  by  the  acre.  The  witnesses  substantially  agree  as  to  the 
representation  of  the  vendors,  although  they  use  di£Eerent 
terms;  such  as  "  the  calculation  was  three  hundred  acres — sup- 
posed to  be  three  hundred  acres — offered  at  three  hundred 
acres — admitted  to  be  three  hundred  acres  and  upwards — under- 
stood to  be  about  three  hundred  acres  and  upwards— three  hun- 
dred acres,  and  probably  exceeding  it;"  from  which  it  is  clear 
that  the  vendors  sold  by  an  estimate,  without  pledging  them- 
selves for  its  accuracy. 

This  is  put  beyond  a  doubt  by  the  fact  that  the  vendee,  who 
was  pleased  with  his  bargain,  appointed  a  day  to  pay  part  of 
the  price,  and  concert  measures  to  have  the  quantity  ascertained 
by  a  survey.  Why,  then,  should  he  be  released  from  the  contract 
if  there  were  no  misrepresentation  or  other  want  of  fair  dealing  f 
The  excess  is  not  even  unusual,  being  forty-five  acres,  or  fifteen 
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p^r  cert. ;  and  as  to  the  quantity  of  the  rough  land  being  greater 
^  proportion  than  was  anticipated,  that  was  a  matter  against 
vhich,  having  the  means  of  information  in  his  power,  he  was 
bound  to  take  precautions,  and  can  not  now  object. 

Where  the  vendor  has  acted  bona  fide  and  with  reasonable 
care,  the  measure  of  damages  is  the  difference  of  price  on  the 
resale.  But  his  conduct  may  be  so  grossly  improper  as  to  cast 
a  loss  from  it  on  himself;  as  where  the  resale  is  wantonly  de- 
layed while  the  land  is  notoriously  falling  in  price,  or  the  busi- 
ness is  managed  negligently;  these  and  many  other  circumstances 
may  be  properly  left  to  the  jury.  But  mere  unskillfulness 
without  mala  fides,  or  even  negligence,  unless  it  be  plain  and 
palpable,  will  not  be  sufficient  to  charge  him.  The  vendee 
ought  not  to  cast  the  responsibility  of  the  resale  on  the  vendor, 
and  by  his  own  wrongful  act  charge  any  one  else  vnth  the  con- 
sequences. Having  thought  proper  to  render  a  second  sale 
necessary,  it  must  be  at  his  own  risk.  It  seems  to  me  these 
principles  must  rule  the  cause,  and  that  the  court  ought  so  to 
have  directed  the  jury. 

fiuBTOH,  J.  From  the  manner  in  which  this  cause  comes  be- 
fore us  I  have  had  some  doubts  as  to  the  correctness  of  the  opin- 
ion of  the  court;  but  on  full  reflection  I  can  see  no  error,  at 
least  none  that  the  plaintiff  in  error  can  complain  of. 

There  exist  in  the  cause  many  matters  which  seem  not  to 
have  been  relied  on  below,  and  were  not  pressed  here,  and 
which,  as  the  cause  goes  back,  ought  not  to  be  considered  as 
unworthy  of  reflection. 

It  would  seem  no  writtten  conditions  of  sale  were  put  up  at 
the  time  Smith  bid;  but  the  printed  advertisement  was  in  evi- 
dence, and  described  the  property  as  **  the  mansion  place,  con- 
taining three  hundred  acres  of  patented  land,  with  the  usual 
allowance,  etc.,  one  third  of  purchase  money  in  hand,  etc. 
Should  the  highest  bidder  fail  to  comply  with  his  bid,  the  sale 
to  be  returned  to  the  next  highest  bidder  if  he  choose  to  take 
it,  the  residue  in  three  equal  yearly  payments,  vnthout  interest, 
to  be  secured  by  bonds  and  mortgage." 

Where  no  conditions  of  sale  are  put  up,  and  a  description 
and  conditions  are  in  the  advertisement,  these  may  be  consid- 
ered as  the  conditions;  and  these  can  not  be  contradicted,  or  va- 
ried, by  parol  at  the  time  of  the  sale,  as  it  would  introduce 
fraud  and  confusion:  Sug.  on  Vend.  212. 

But  it  seems  to  have  been  proved,  and  not  denied,  that  after 
the  bid  of  fourteen  dollars  per  acre,  there  was  no  real  bidder 
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bat  Smith,  the  defendant;  it  was  raiaed  on  him  bj  a  paffer  or 
puffers,  instigated  by  those  or  one  of  those  interested.  This 
alone  would  seem  to  hare  been  considered  as  a  good  reason  why 
the  real  bidder  is  not  bound:  Sug.  16,  et  seg. 

The  same  writer  tells  us  the  usual  conditions,  "that  if  the 
purchaser  fail  to  comply  with  the  conditions,  the  deposit  shall 
be  forfeited,  and  the  owners  be  at  liberty  to  resell,  and  the  de- 
ficiency and  all  charges  made  good  by  the  defaulter."  If  this 
latter  clause  is  important,  it  was  not  a  part  of  the  written  or 
parol  terms  of  this  sale. 

Public  sales  at  auction,  as  well  as  priyate  sales,  are  precisely 
what  the  contract  of  the  parties  makes  them;  and  I  know  of  no 
authority  for  saying  it  is  a  universal  rale  of  all  auctions  that  the 
bidder,  failing  to  comply,  shall  be  liable  for  the  difference  on  a 
resale,  if  no  conditions  are  put  up;  much  less  for  saying  that 
when  written  terms  of  sale  different  from  this  are  put  up,  this 
one  shall  be  implied  or  understood  to  be  at  all  binding.  There 
is  manifest  unfairness  in  publishing  terms  of  sale,  and  a  pen- 
alty for  not  complying,  and  after  the  sale  deserting  the  written 
terms,  and  attempting  to  bind  the  party  by  different  and 
greatly  more  penal  conditions. 

The  effect  of  the  words  more  or  less,  in  conditions  of  sale, 
or  articles  of  agreement,  have  been  before  this  court  more  than 
once,  and  the  decisions  are  not  precisely  the  same — at  least,  it 
requires  some  ingenuity  to  reconcile  them.  The  last  case,  on 
this  subject,  to  me  appears  more  consonant  to  the  general  un- 
derstanding of  the  world,  as  well  as  sound  principles  of  law, 
than  some  of  those  which  preceded  it.  In  point  of  fact, 
when  land  is  sold  and  bought  for  the  purpose  of  cultivation, 
the  price  always  depends  upon  and  is  regulated  by  the  quan- 
tity; and  a  learned  judge,  or  illiterate  layman,  in  making  a 
bargain,  either  as  buyer  or  seller,  equally  knows  that  one  hun- 
dred and  fifty  acres  of  land  is  better  than  one  hundred  acres, 
all  other  things  being  equal,  and  they  know  that  quantity  is  not 
mere  description,  but  as  much  the  substance  and  consideration 
on  the  one  side,  as  the  quantity  of  money  is  on  the  other  sido. 

This  matter  would  seem  to  have  been  considered  by  the  coun- 
sel in  argument  differently  in  this  case,  from  the  manner  in 
which  it  strikes  me.  It  has  been  assumed  that  there  were  three 
hundred  and  forty-six  acres  and  allowance,  at  least.  There  may 
have  been  and  probably  was  evidence  on  this  subject  not  before 
this  court;  but  on  the  evidence  I  see  no  reason  for  saying  that 
this  is  the  quantity.    In  resurveying  up  the  mountain,  as  I  un- 
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deistand  it,  the  patent  called  for  fifty-one  perches,  and  the  sur- 
vejor,  without  marks  or  comers  corresponding  to  the  patent, 
wont  OBy  making  this  line  seventy-two  perches.  The  reason 
given  for  this,  that  one  comer  of  the  orchard  fence  went  so  far, 
is  not  satisfactory.  Many  a  one  has  extended  his  fence  beyond 
his  line;  and  on  a  sale  of  land  held  by  an  old  patent,  it  can  not 
be  serioaaly  contended  that  the  purchaser  is  bound  to  take  and 
pay  for  mountain  land  not  paten  ted — perhaps  to  much  of  which 
there  is  no  right. 

Suppose  this  quantify  correct,  what  was  the  contract  of  the 
parties  ?  Three  hundred  acres,  more  or  less,  is  sold  by  the  acre, 
and  the  price  per  acre  multiplied  by  three  hundred,  gives  the 
aggregate  price,  and  that  overplus  or  deficiency  is  disregarded; 
thus  three  hundred  acres,  more  or  less,  at  ten  dollars  per  acre, 
is  three  thousand  dollars.  Or  it  may  be  three  hundred  acres, 
more  or  less,  to  be  sold  by  the  acre,  and  the  land  to  be  meas- 
ured, and  the  purchaser  to  pay  for  each  acre  it  contains,  and  in 
that  way,  the  tract  in  question,  by  the  present  measurement, 
would,  at  ten  dollars  per  acre,  amount  to  three  thousand  four 
hundred  and  fifty  dollars. 

Morrison  would  seem  to  have  uq/derstood  it  in  the  manner 
first  stated:  **  It  was  before  it  was  cried,  that  it  was  fixed  at 
three  hundred  acres,  more  or  less;  some  had  been  sold  off,  and 
that  gave  rise  to  the  doubt  that  there  was  not  three  hundred 
acres.     The  calculation  was  made  at  three  hundred." 

Piper  says  expressly:  '*  I  understood  it  was  selling  at  three 
hundred  acres,  '  more  or  less,'  and  so  is  the  printed  advertise- 
ment, explicitly."  The  first  point,  then,  to  be  settled,  is,  what 
was  the  contract?  Did  Smith  understand  it  correctly,  or  not  ? 
for  he  always  insisted  he  was  to  pay  for  only  three  hundred 
acres.  Could  the  seller  vary  the  terms  from  his  written  adver  • 
tisement,  and  did  he  vary  them  so  as  to  be  understood  by  the 
defendant?  If  there  was  a  misunderstanding,  is  the  defendant 
liable  to  a  contract  which  he  never  understood  ?  While  all  is 
executory,  can  any  court  compel  him  to  comply  with  a  contract 
to  which  he  never  agreed,  or  to  pay  for  not  complying  ? 

I  recognize  fully  the  distinction  taken  by  the  court  between  a 
contract  executed  by  accepting  the  deed,  and  giving  bonds;  and 
a  contract  in  no  part  executed,  and  the  terms  of  which  were 
not  agreed  on,  about  which  there  was  a  material  dispute,  and 
in  such  ease  chancery  never  decrees  a  specific  performance.  It 
will  not  be  contended  the  plaintiffs  could  have  recovered  at  law. 

I  then  think  the  judge  was  right  in  leaving  it  to  the  juiy  to 
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deeido  wheihor  there  was  a  xniatake  in  quantity,  and  saying: 
"  If  there  was,  either  party  would  be  relieved.  Here  no  agree- 
ment was  made.  It  was  a  pablic  sale,  and  we  think  that  if  you 
are  satisfied  that  the  defendant  believed,  and  had  reason  to  be- 
lieve from  the  advertisements,  and  the  information  given  by 
the  sellers,  that  the  tract  only  contained  three  hundred  acres, 
or  a  little  more  or  less,  he  was  not  bound  to  take  three  hundred 
and  forty-five  acres,  the  difference  is  eight  hundred  and  four- 
t-een  dollars  and  seventy-five  cents — a  large  sum  to  a  farmer, 
a  sum  that  might  on  a  mortgage  sell  the  best  plantation  in  the 
county."  I  also  think  he  might  have  gone  farther  and  held  the 
plaintiffs  to  their  printed  advertisement,  or  at  least  said  that  the 
defendant  was  not  liable  beyond  it.  That  if  puffing,  false  bid- 
ding, was  used  by  the  vendors,  or  those  in  that  interest^  the  de- 
fendant was  not  bound.  This  might  have  been  very  different  if 
the  deed  had  been  accepted  and  bonds  given,  and  the  party 
had  asked  to  be  relieved;  then  the  defendant  could  not  say  there 
was  no  contract;  before  this,  and  when  no  papers  were  signed, 
nothing  precisely  settled,  I  know  of  no  principle,  nor  case, 
which  makes  a  man  liable,  because  in  the  course  of  a  contract 
he  thinks  he  and  the  other  party  understood  each  other,  and 
because  when  they  come  to  reduce  it  to  writing  he  discovers  that 
they  did  not  understand  each  other,  and  then  withdraws. 

It  will  be  observed  that  I  have  laid  the  testimony  of  Ashcom, 
the  plaintiff,  out  of  view.  As  the  cause  goes  back,  I  wouid  refer 
to  PaUon'8  Adm'rs  v.  Craig's  Adm'rs,  7  Serg.  &  B.  116.  I 
suppose  the  judge  had  that  case  in  view  when  he  admitted  Ash- 
com. But  Uiey  are  very  different.  There  the  contract,  loan, 
etc.,  was  by  Craig,  in  his  life-time,  to  Patton,  and  the  adminis- 
trators were  but  trustees,  without  any  interest.  Here  the  trans- 
action was  by  Ashcom  himself,  with  the  defendant,  and  if  there 
be  a  loss  to  the  estate,  it  may  be  there  is  no  one  liable;  and  this 
might  be  so  if  the  heir  caused  the  difficulty,  or  Ashcom  may  be 
liable,  or  the  defendant.  This  plaintiff  is  then  as  much  inter^ 
ested  as  any  other  plaintiff  in  any  suit,  and  we  have  not  yet  de- 
cided that  every  plaintiff  may,  by  paying  in  the  costs,  be  a  vdt- 
ness.  In  the  case  cited,  7  Serg.  A  B.  124,  the  late  chief  jus- 
tice says:  ''At  the  commencement  of  the  action  he  was  a  bare 
trustee,  and  there  is  no  suggestion  that  he  was  in  any  danger  of 
being  involved  in  a  devastavit.  If  any  thing  of  that  kind  had 
appeared,  he  would  have  been  interested." 

Judgment  reversed  and  venire  de  novo  awarded. 
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"Mobs  ok  Less **  m  Bskd. — See  Dale  v.  SmUh,  12  Am.  Dec.  64,  and  note 
thereto. 

The  principal  case  is  relied  on  as  anthbrity,  that  a  deficiency  in  the  esti- 
mated quantity  of  land  sold  affords  no  ground  for  relief  from  the  contract,  in 
GcUbraUh  v.  OalbraUJi^  0  Watts,  117;  that  a  vendor  may  change  the  oondi- 
tioDs  of  sale  daring  the  progress  of  the  sale,  in  Morrison  v.  Morrison^  6  Watts 
&  S.  518;  that  a  vendee  refusing  to  complete  his  purchase  is  liahlo  for  the 
damages,  which  are  generally  measured  by  the  difference  between  the  amount 
bid  and  the  prioe  received  on  a  resale,  in  Tompl^int  v.  HaoB^  2  Fla.  St.  75. 


Heibse  v.  Mabeland. 

[a  Sawu.  374.] 

Im  Gasb  qv  ▲  BHQUsrr  to  ths  Childbbn  or  a  Fbbsok  Kamsd^  aa  they  re- 

speotively  attain  their  majority,  none  can  take  who  were  not  bom  at  the 

prescribed  period  of  distribution. 
Addriok  or  THB  WoBDS  "  Born  or  to  sb  Born,*'  to  the  description  of  those 

who  are  to  take,  will  not  be  sufficient  to  form  an  exception  to  the  rule. 
PftuoHS  TO  Take  kat  sb  Bktbrkinbd  Subsbqubntlt  to  the  time  of  distri- 

bationy  where  the  time  is  a  subordinate  consideration. 
Pabticuulb  and  MnroR  Iktbitt  kubt  not  Frustrate  general  and  ulterior 

objects  of  paramount  consideration  in  the  construction  of  bequests. 
TuKR  GW  Distribution  is  or  Paramount  Conbidxration  where  there  are  no 

ulterior  objects  to  be  served,  such  as  a  bequest  over  to  take  effect  on  the 

death  of  all  the  children. 

Cahs  stated  for  the  opinion  of  the  court.  The  plaintiff,  who 
was  the  eldest  child  of  Henry  Heisse,  having  attained  the  age 
of  twenty-one,  brought  suit  against  the  surviving  executor  of 
Frederick  Heisse,  deceased,  the  father  of  the  said  Henry,  to  re- 
cover one  tenth  of  a  bequest  given  by  the  \yill  of  the  said  Fred- 
erick, and  interest  thereon  from  the  time  of  her  coining  of  age. 
The  bequest  was  given  by  the  will  of  the  said  Frederick,  to  his 
executors,  in  trust  to  invest  the  same,  etc. ,  and  apply  the  inter- 
est to  the  support  and  education  of  "all  the  children  "  of  the 
testator's  son,  Henry,  ''born  and  to  be  born,  during  their  re- 
spective minorities,  as  they,  the  said  trustees,  shall  think  proper 
and  most  beneficial,  and  to  divide  and  pay  the  principal  in  equal 
parts  and  shares  to  the  said  children,  when  and  as  they  sever- 
ally and  respectively  arrive  at  the  age  of  twenty-one  years. "  The 
said  Henry  had  five  children  at  the  date  of  the  testator's 
death  and  five  bom  afterwards,  and  it  was  admitted  that  he 
might  yet  have  more.  All  the  children  were  living  when  the 
suit  was  commenced,  and  all,  except  the  plaintiff,  were  under 
the  age  of  twenty-one.  If,  upon  these  facts,  the  opinion  of  the 
court  should  be  in  favor  of  the  plaintiff,  judgment  was  to  be  pro- 
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noonoed  aooordinglj;  if  otherwise,  leave  ma  reserved  to  enter 
a  nonsiiit. 

Wheder,  for  the  plaintiff. 

Lowber^  for  the  defendant. 

By  Court,  GneoH,  C.  J.  In  JEUimm  v.  Airey,  1  Yes.  Ill,  it  was 
held,  that  where  a  legacy  is  to  be  distributed  among  a  namber, 
not  named,  bat  described  in  general  terms,  all  who  answer  the 
description  at  the  appointed  time  of  distribution  shall  take  in 
exclusion  of  those  who  may  happen  to  answer  it  afterwards. 
Accordingly,  it  has  since  been  determined  in  a  train  of  cases, 
not  authority  here,  it  is  true,  but  nevertheless  founded  in  reason 
and  necessity,  that  in  case  of  a  bequest  to  the  children  of  a  per- 
son named,  as  they  respectively  attain  the  age  of  twenty-one, 
none  shall  take  who  was  not  bom  at  the  period  prescribed  for 
distribution.  And  it  is  certain  that  slight  indications  of  an  in- 
tent to  the  contrary,  such  as  the  words  **  bom,  or  to  be  bom," 
will  be  insufficient  to  f  onnd  an  exception.  To  prevent  an  indis- 
putable violation  of  the  intention  on  the  one  hand,  these  words 
must,  on  the  other,  be  taken  to  have  been  used  in  reference  to 
the  period  of  distribution;  by  which  means  each  part  of  the 
testator's  direction  may  be  made  consistent  with  the  whole.  If 
this  were  not  the  rule,  restitution  by  those  who  had  received 
their  legacies  would  be  necessaiy,  from  time  to  time,  as  other 
children  should  happen  to  be  bom,  or  distribution  would  have 
to  be  deferred,  in  violation  of  the  testator's  clear  and  positive 
direction,  till  all  possibility  of  further  procreation  should  be  ex- 
tinct; in  either  way,  a  measure  extremely  inconvenient,  if  not 
impracticable.  Doubtless  there  may  be  cases  where  the  persons 
to  take  shall  be  determined  subsequently  to  the  time  of  distri- 
bution, as  where  it  is  evident  that  the  circumstance  of  the  time 
was  a  subordinate  consideration;  for  it  is  certain  that  a  particu- 
lar and  minor  intent  must  not  be  permitted  to  frustrate  general 
and  ulterior  objects  of  paramount  consideration.  But  where 
there  are  no  ulterior  objects,  such  as  a  bequest  over,  depending 
on  the  death  of  all  the  children,  the  time  of  distribution  is, 
itself,  a  circumstance  of  paramount  consideration;  consequently 
the  plaintiff  here  is  entitled  in  proportion  to  the  number  bom 
when  she  came  of  age. 

Judgment  for  the  plaintiff. 

In  Mijerti  y.  Myers^  16  Am.  Dec  648,  it  was  held  that  peraons  bom  after 
the  death  of  the  testator  can  not  take  under  a  legacy  to  a  dasa,  unless  there 
is  a  fixed  period  for  the  distribution.  And  that  where  the  period  is  indefinite, 
only  those  in  esu  at  the  testator's  death  can  take. 
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App  et  al.,  Exeoutobs  of  Afp,   t;.  Dbeisbaoh. 

[2  Bawls,  287.] 

SwrnsoasT  ov  ax  ABimnsTBATiON  Aooouvr  oonflniMd  by  a  decree  of  the 
oiphaiiB*  court,  is  conclnBive  as  to  items  set  out  therein  and  directly 
aetedon. 

Ix  AS  Acnov  AOAiiraT  Two  Ezxcutobs  to  Bkoovxe  a  LiOAOTy  one  of  them 
baying  no  assets  in  his  hands  may  separately  plead  plene  €tdmbMravitp 
and  if  it  be  found  for  him  there  oan  be  no  reoorery  against  him. 

Whzrx  a  Statutb  Gives  a  Remedy  where  there  was  none  before,  it  ought 
to  be  followed. 

X^EOATEB  MAT  HAVE  Gasb,  Debt,  DBTOnjB,  or  aoooont  render,  as  the  case 
may  require,  under  the  statute  March  21,  1772,  to  recover  a  legacy. 

AsBUMFSiT  DID  NOT  LiE  TO  Rboovbr  A  Legaot,  it  scems,  before  the  act  of 
1806,  and  since  that  act  there  can  be  no  doubt. 

Amoubt  of  a  Essiduaby  Legaot  can  bot  be  AscomTAiBBD  by  auditors 
appointed  under  the  statute. 

Legatee's  Rembdt  ib  such  a  Case  is  to  compel  the  executors  to  a  settle- 
ment in  the  orphans'  court,  and  thus  ascertain  the  amount,  or  bring  ao* 
count  render,  tiius  compelling  a  statement  of  all  the  assets. 

IStatutb  or  Ldcitatiobs  dobs  not  Applt  to  T&usts  or  cases  of  fraud. 

Pabtt  Bebobtibo  to  Equitt  who  has  a  Legal  Bemedt  is  bound  wher* 
ever  he  would  have  been  at  law. 

All  oub  Bbmedies  abb  at  Law,  and  to  be  sought  by  action  since  we  have 
no  court  of  chanceiy;  but  it  seems  that  there  may,  nevertheless^  be 
cases  not  within  the  statute  of  limitations. 

Obfhabs'  Courts  have  chanceiy  powers. 

BXECOTOB  ABTEB  SeTTLEMEBT  OT    HIS  AOOOUBT  18  NOT   A  TbUBTEB  for  the 

balance  in  his  hands,  but  is  merely  a  debtor  therefor,  and  the  statute  of 

limitations  will  run. 
SsEoirroB  is  bot  a  Trustee  vor  a  Sum  Charged  to  be  Dub,  but  denied, 

and  not  appearing  to  be  due  at  the  settlement,  and  is  protected  by  the 

statute  of  limitations. 
KoncE  OB  A  Sbttlbmbbt  pursuant  to  the  rules  of  court  or  directions  of  the 

statute,  is  as  effectual  as  actual  notice. 

Ebbob  to  the  common  pleas,  to  reverse  a  jadgment  in  an  ac- 
tion of  assompsit  brought  by  the  defendant  in  error  against  the 
plaiDtifis  in  error,  executors  of  Michael  App,  to  recover  a  share 
alleged  to  be  due  him  as  one  of  the  residuary  legatees  of  the 
estate.     The  case  is  sufficiently  stated  in  the  opinion. 


Brooke  and  J.  M.  Porter,  for  the  plaintiffs  in  error. 

8coli,  for  the  defendant  in  error. 

By  Court,  Huston,  J.  This  was  a  suit  by  Henry  Dreisbach, 
a  son-in-law  of  Michael  App,  against  Frederick  App  and  Lud- 
wig  Kleppinger,  executors  of  said  Michael,  under  the  following 
circumstances: 


448  App  v.  Dbeisbagh.  jTenn. 

The  will  of  Michael  App  was  proved  the  fifUi  of  August,  1809; 
it  contained,  among  other  things,  this  clause:  **  I  have  sold  to 
my  son,  Frederick  App,  a  piece  of  land  situate  in  Lehigh  town  • 
ship,  as  per  agreement  made  and  executed  the  eighteenth  of 
November,  1780,  for  the  sum  of  three  hundred  pounds.  Oue 
hundred  pounds  have  been  paid  to  me  bj  my  son.  The  other 
two  hundred  pounds  shall  be  settled  with  him  after  mj  decease, 
on  account  of  his  portion."  Then  followed  a  bequest  of  fiftj 
pounds  to  one  child,  to  make  it  equal  to  what  each  of  the  others 
had  received,  and  he  adds:  **  It  is  further  my  will  that  all  the 
rest  of  my  property  shall  be  sold  and  equally  divided,  as  much 
as  possible,  among  my  four  children." 

There  was  then  given  in  evidence  the  article  of  agreement 
above  referred  to,  and  a  bill  of  exceptions  to  the  admission  of 
it  was  taken;  but  why  said  exception  was  taken  we  were  not 
told;  also,  the  plaintiff  gave  in  evidence  the  settlement  of  an 
administration  account  by  the  defendant,  as  executor,  on  the 
eighth  of  May,  1813.  The  defendant  showed  that  this  account 
was  confirmed  by  the  orphans'  court  in  June  following,  and  the 
balance  in  the  hands  of  the  executor  ordered  for  distribution. 
In  this  account,  mention  is  made  of  this  sum  of  two  hundred 
pounds  from  the  son  to  his  father,  but  that  it  was  not  put  in 
the  inventory,  nor  charged  to  the  executor. 

In  November,  1815,  Henry  Dreisbach  gave  a  receipt  in  foil 
for  the  sums  awarded  by  the  orphans'  court  to  him.  In  182% 
this  suit  was  brought,  on  the  ground  that  the  sum  of  two  hun 
dred  pounds  before  mentioned  in  the  will  was  a  debt  due  from 
Frederick,  for  which  he  ought  to  have  settled  in  the  account  of 
bis  executorship,  and  parol  evidence  was  given  on  both  sides,  na 
to  what  was  the  intention  of  the  father,  and  the  understanding 
between  him  and  his  son,  as  to  its  being  an  advancement  to  the 
son. 

The  declaration  contained  two  counts.  The  first  stated  the 
will,  death  of  testator,  letters  testamentary  to  the  executors, 
and  without  taking  notice  of  the  settlement  of  their  accounts, 
or  of  the  sum  ordered  for  distribution,  charged  that  there  re- 
mained in  the  hands  of  the  executors  seven  hundred  and  nine 
dollars  and  sixty-three  cents,  beyoud  all  debts,  funeral  expenses, 
and  specific  legacies,  one  fourth  of  which  the  plaintiff  below 
claimed,  etc.  The  second  count  charged  them,  as  executors^ 
for  money  had  and  received.  Several  points  were  embraced  in 
the  discussion  of  this  cause,  which  are  not  necessarily  to  be  de- 
cided  at  this  time.    It  was  contended  that  on  the  proof  in  this 
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case  there  could  be  no  recoyery,  because  no  money  was  receiyed, 
or  alleged  to  haye  been  receiyed,  by  either  of  the  defendants. 
I  incline,  howeyer,  to  the  opinion  that,  in  some  way,  an  execn- 
tor  who  is  indebted  to  the  estate  of  his  testator,  can  be  reached, 
as  haying  the  money  in  his  hands.  In  Wikon  y.  WiUon,  8  Binn. 
557,  a  distributiye  share,  found  on  settlement  of  the  account  in 
the  orphans'  court  to  be  in  the  hands  of  the  executors,  and  un- 
disposed of  by  the  will,  was  recoyered  in  assumpsit,  though  the 
court  was  diyided.  The  first  section  of  the  act  of  1713,  estab* 
liahing  our  orphans'  court,  speaks  of  recovering  at  common  law 
the  sum  found,  on  settlement,  to  be  in  the  hands  of  the  execu- 
tors or  administrators.  I  do  not  know  that  any  precise  form  of 
action  has  been  established.  The  act  of  April,  1823,  allows 
transcripts  of  the  settlements  of  such  accounts  to  be  filed  in  the 
common  pleas,  and  actions  of  debt,  or  8cire  facias,  to  be  sued  on 
them. 

This  suit  is  not  for  a  balance  found  on  a  settlement  of  the 
amount  in  the  orphans'  court,  but  for  a  sum  decided  in  the 
orphans'  court  not  to  be  due.  It  is,  in  effect,  an  appeal  from 
the  decree  of  the  orphans'  court,  not  formally  and  according  to 
law,  but  an  attempt  to  oyerrule  it  in  another  court.  This 
matter  has  been  before  us  repeatedly,  and  would  seem  to  be 
settled  to  a  certain  extent,  yiz.,  as  to  the  items  set  out  in  the 
account,  as  settled,  and  directly  acted  on  by  the  court.  How 
far  an  account  settled  before  the  act  of  1819,  or  eyen  since  that 
act,  may  be  held  conclusiye  as  to  matters  concealed  by  the 
executor,  administrator,  or  guardian,  at  the  time  of  settlement, 
and  equaUy  unknown  to  the  cotirt  and  those  interested,  it  is 
not  necessary  now  to  state. 

Another  ground  taken  was,  that  if  there  could  be  a  recoyery 
against  Frederick  App,  one  of  the  executors,  who  was  alleged 
to  be  debtor  to  the  estate,  yet  there  could  be  no  recoyery  against 
Eleppinger,  the  other  executor,  who  had  nothing  in  his  hands, 
and  who  had  no  power  to  sue  his  co-executor.  The  judge  told 
the  jury  so  expressly.  Perhaps,  howeyer,  Eleppinger  was  him- 
self in  fault;  he  ought  to  haye  pleaded  separately;  and  if  the 
plea  of  plene  admimairavU  had  been  found  for  him,  he  was 
safe.  *'  In  an  action  against  executors,  though  the  plaintiff  may 
fail  as  to  one,  on  the  plea  of  plene  administravU,  he  may  recover 
against  the  other:"  1  Chit.  PI.  853,  6;  2  Tidd's  Pr.  1023. 

This  was  nothing  more  nor  less  than  a  suit  for  a  legacy. 
Where  an  act  has  given  a  remedy  at  law  where  there  was  none 
before,  as  was  perhaps  the  case  here,  that  remedy  ought  to  be 
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followed.  Where  that  act,  or  another  one,  says  that  remedy  alone 
shall  be  pursued,  it  must  be  followed.  The  act  of  the  twenty* 
first  of  March,  1772,  gives  the  legatee  an  action  on  the  case, 
debt,  detinue,  or  account  render,  as  the  case  may  require.  Bj 
action  on  the  case,  I  would  understand  an  action  stating  the 
case,  as  in  the  first  count  here,  with  the  addition  of  stating  the 
decree.  It  has  been  said,  before  the  law  of  1806,  that  assumpsit 
did  not  lie  for  a  legacy;  since  that  act,  I  can  haye  no  doubi. 
The  act  of  assembly  giires,  in  the  third  section,  a  power  to  ap- 
point auditors,  on  the  plea  of  want  of  assets,  but  not  to  ascer- 
tain the  amount  of  a  residuary  legacy;  and  I  would  say  tbat  a 
residuary  legatee  must  compel  the  executors  to  a  settlement  ia 
the  orphans'  court,  and  thus  ascertain  the  amount,  or  must 
bring  account  render,  in  which  a  statement  of  all  assets  will  be 
exhibited;  otherwise,  different  legatees,  entitled  to  equal  parts 
ot  the  residue,  may  recover  veiy  unequal  sums,  and  the  exec- 
utors may  be  put  to  intolerable  trouble,  in  proving  their  whole 
idministration  in  each  suit.  The  executors  pleaded  the  stat- 
ute of  limitations.  The  court  decided  that  it  did  not  apply  to 
this  case,  being  a  trust,  etc. 

That  the  statute  of  limitations  does  not  apply  in  oases  of 
trust,  or  cases  of  fraud,  is  an  assertion  to  be  found  in  eveij 
law  book,  and  many  decisions,  not  reconcilable  with  each 
other,  are  in  the  reports  of  different  courts.  The  labor  and  the 
discrimination  of  the  different  courts  of  New  York  have  saved 
the  profession  much  trouble  on  this  subject.  In  Deoouche  v. 
Savetier,  3  Johns.  Gh.  216,  217  [8  Am.  Dec.  478],  this  matter 
come  before  Chancellor  Kent.  He  there  seemed  to  adopt  the 
broad  principle  that,  in  all  cases  of  direct  and  express  trust,  the 
statute  did  not  apply.  The  matter  was  again  before  him,  and 
was  again  considered,  in  Coster  v.  Murray,  5  Johns.  Ch.  522, 
and  lastly,  in  Eane  v.  Bloodgood,  7  Johns.  Ch.  90  [11  Am.  Dec. 
417].  In  this  last  case,  he  retracts  the  position  taken  in  the 
former,  and  says  every  deposit  is  a  direct  trust;  every  person 
who  receives  money  to  be  paid  to  another,  or  to  be  applied  to  a 
particular  purpose,  is  a  trustee.  The  cases  of  hirer  and  letter  to 
hire,  borrower  and  lender,  pawner  and  pawnee,  principal  and 
agent,  are  all  cases  of  express  trust;  yet  such  cases  are  not  taken 
out  of  the  operation  of  the  statute  of  limitations  when  sued  at 
law,  and  ought  not  to  be,  and  are  not,  by  the  better  decisions 
in  chancery,  and  he  comes  to  the  conclusion  that  the  trusts 
not  to  be  affected  by  the  statute  in  chancery,  are  those  technical 
and  continuing  trusts  which  are  not  cognizable  at  law,  but 
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which  fall  within  the  peculiar  and  exclasive  jurisdiction  of  chan- 
ceiy.  I  shall  not  go  over  all  the  cases  which  his  research  has 
collected,  but  content  myself  with  citing  those  which  he  has 
cited,  as  establishing  the  law  on  the  best  and  most  reasonable 
foundations  in  England,  and  which  are  adopted  by  him. 

Lockey  y.  Lockey,  Precedents  in  Ohanceiy,  518.  This  was  a 
bill  for  an  account  of  the  profits  of  an  estate,  receiyed  while 
the  plaintiff  was  an  infant,  but  not  brought  until  more  than  six 
years  after  the  plaintiff  came  of  age.  The  plea  of  the  statute 
of  limitations  was  allowed,  as  much  as  it  would  be  in  an  action 
of  account  at  common  law;  if  the  infant  lies  by  for  six  years 
after  he  is  of  age,  he  is  bound  at  law,  and  so  he  shall  be  in  the 
court  of  chancery.  There  was  no  necessity  to  apply  to  that 
court,  and  no  sort  of  difference  in  reason  between  the  two 


In  Prince  t.  Heylin^  1  Atk.  498,  Lord  Hardwicke  held  the 
statute  was  a  bar  in  chancery,  as  well  as  at  law,  to  any  demand 
from  one  tenant  in  common  against  another,  for  an  account, 
further  back  than  six  years. 

In  Sturt  y.  MeUish,  2  Atk.  612,  Villa  Heal  had  been  appointed 
attorney,  to  demand  and  receive  money  from  the  government  of 
Portugal.  A  bill  was  filed  against  the  executor  of  Villa  Beal 
for  an  account.  The  statute  of  limitations  was  pleaded,  and 
held  a  bar.  "A  trust  is  such  a  confidence  between  the  parties 
that  no  action  will  lie  at  law,  but  is  merely  a  case  for  the  con- 
sideration of  chancery;  every  bailment  might  as  well  be  called 
a  trust  as  this.'' 

In  Smiih  v.  Clay,  8  Bro.  Oh.  639,  note,  Lord  Camden  says: 
"As  often  as  parliament  has  limited  the  time  of  actions  and 
remedies  at  law,  the  courts  of  chancery  have  adopted  that  rule, 
and  applied  it  to  similar  cases  in  equity." 

Chancellor  Kent  follows  the  decisions  down  to  the  present 
time,  and  adopts,  as  the  result  of  them,  and  as  the  true  rule, 
that  if  a  party  has  a  remedy  at  law,  and,  instead  of  bringing  his 
action,  lies  by,  and  then  resorts  to  equity,  he  is  bound  wherever 
he  would  have  been  at  law. 

This  matter  came  before  the  court  for  the  revision  of  errors 
in  New  York,  and  the  doctrines  above  stated  were  fully  recog- 
nized. 

Chief  Justice  Spencer  says  (20  Johns.  585):  ''It  is  impossi- 
ble, in  a  case  like  this,  where  there  was  ample  remedy  at  law, 
that  the  change  of  the  process  should  produce  such  a  change 
m  the  rights  of  the  party."    And  again:  *'  I  have  no  hesitation 
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in  saying  that,  in  a  case  where  there  is  a  concaiTent  jurisdiction 
in  the  courts  of  law  and  of  equity,  the  rule  must  be  the  same, 
and  the  statute  of  limitations  may  be  pleaded  with  the  same 
effect  in  the  one  court  as  in  the  other/' 

In  this  state  we  have  no  court  of  chancery;  all  our  remedies 
are  at  law,  and  sought  for  by  action.  Our  statute  of  limitations 
says,  all  actions  of,  etc.,  shall  be  brought  within  the  following 
time  and  limitation,  and  not  afterwards — and  then  specifies  the 
time  for  different  forms  of  action.  We  have  adopted  certain 
rules  by  analogy,  as  to  forms  of  action  not  specified,  and  we 
have  supposed  certain  cases  of  trust  to  be  within  the  exceptions 
adopted  in  courts  of  chancery,  where  such  courts  exist.  Courts 
of  chancery,  and  the  proceedings  in  them,  are  not  mentioned 
in  the  statute  of  limitations  in  England  and  New  York.  Not 
being  within  the  letter  of  the  law,  they  have  yet,  as  I  have 
shown,  conformed  to  the  law,  in  all  cases  where  the  remedy 
might  have  been  at  law.  All  our  remedies  are  at  law,  and  must 
be  at  law,  in  most  cases.  I  do  not»  however,  say  we  have  na 
cases  not  within  the  statute  of  limitations;  practice  seems  to 
have  settled  it  otherwise. 

Our  orphans'  courts  have  chancery  powers.  An  executor,  or 
administrator,  is  a  trustee  for  creditors  and  for  next  of  kin,  or 
legatees;  but  when  he  has  filed  and  settled  his  account,  if  thers 
is  a  balance  in  his  hands,  perhaps  be  ceases  to  be  a  trustee,  and 
becomes  a  debtor  for  that  balance  from  the  time  of  the  settle* 
ment.  The  settlement  may  be  made  a  judgment,  by  filing  it 
in  the  office  of  the  prothonotary  of  the  common  pleas.  Per- 
haps it  must,  to  preserve  its  lien,  be  revived  every  five  years;  at 
all  events,  it  would  be  considered  as  satisfied  in  twenty  years,  if 
there  should  be  no  proceedings  on  it.  It  is  not,  then,  one  of 
those  trusts  which  would  last  forever. 

The  demand,  in  this  case,  is  not  for  a  sum  appearing  due  on 
a  settlement  in  the  orphans'  court.  It  is  for  a  sum  charged  to 
be  due,  but  denied  now,  and  denied  at  the  settlement;  due,  if 
at  all,  from  a  man  who,  though  acting  in  the  character  of  a 
trustee  at  one  time,  put  off  that  character  openly,  by  record,  and 
according  to  law,  ten  years  before  this  suit  was  brought.  If  he 
is,  or  ever  was,  a  trustee  for  the  sum  lemanded,  he  is  not  made 
so  by  the  will,  or  the  article  of  agreement,  or  by  any  writing; 
for  the  opinion  of  the  court  was,  that,  on  the  written  testimony, 
this  sum  was  an  advancement.  If  a  trustee  at  all,  he  is  made 
60  by  parol  testimony,  and  evidence  extrinsic  the  vrill  and  the 
letters  testamentary.     Against  him  there  was  always  a  remedy 
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bj  appeal  from  the  decree  of  the  orphans'  court,  or  by  action  at 
law.  If  he  is  a  trustee  at  all,  he  is  not  so  in  a  sense  which 
would  take  from  him  the  protection  of  a  chancery  statute  of 
limitations,  where  they  have  a  court  of  equity.  It  therefore 
must  protect  him  here. 

Something  was  said  of  want  of  notice  to  Dreisbach  of  this 
settlement.  In  point  of  fact  he  had  actual  notice,  for  he  re- 
ceiyed  and  gave  a  receipt  for  the  sum  due  by  the  decree  of  the 
orphans'  court,  in  1815;  and  this  suit  was  brought  seven  years 
after;  but  I  do  not  rely  on  this.  The  notice  given,  agreeably 
to  the  rules  of  the  court,  and  more  especially  by  direction  ol 
the  acts  of  assembly,  must  have  the  same  effect  as  actual  notice, 
and  bind  equally.  We  have  many  laws  directing  notice  to  be 
given  by  advertisement,  etc.,  so  they  have  in  all  countries;  and 
we  hear  too  much  in  court  about  hardship  for  want  of  actual 
notice.  The  notice  directed  by  law  must  be  good  and  effectual, 
and  we  ought  not  to  hear  any  complaints  on  that  subject. 

There  was  no  fraud,  no  concealment;  the  executor  stated  ex- 
pHcitly  the  sum  referred  to  in  the  will  and  article,  and  said  he 
was  not  chargeable.  To  call  on  him,  after  twenty  years  from 
his  father's  death,  and  ten  years  from  his  settlement,  to  enter 
into  a  contest  to  reverse  his  settlement  on  parol  proof  would  be 
hard,  if  the  law  permitted  it.  Many  of  those  who  knew  about 
it  must  be  dead. 

The  court,  then,  ought  to  have  told  the  jury  that,  whatever 
may  be  the  case  as  to  matters  left  out  of  an  administrator's  ac- 
count, concealed,  or  kept  back,  yet,  as  to  this  item,  inserted, 
acted  on,  and  the  balance  received,  the  account  was  conclusive; 
and  that,  by  the  settlement  of  the  account  in  due  form  of  law, 
and  payment  of  the  balance,  the  executors  ceased  to  be  trust- 
ees; or,  if  they  are  so,  are  only  such  by  extrinsic  proof;  that 
there  was  a  full  remedy  at  law,  the  same  in  1813  as  now;  that 
their  case  was  within  the  letter  and  spirit  of  the  statute  of  lim- 
itations; that  they  were  not  such  creatures  of  a  court  of  equity 
as  that  there  was  no  remedy  at  law,  and  that  the  statute  would 
be  a  protection  against  a  bill  in  a  court  of  chancery. 

The  principles  above  stated,  as  to  the  statute  of  limitations 
in  cases  of  trust,  will  be  found  recognized  by  Judge  Washing- 
ton: Wisner  v.  Barnet  and  others,  C.  C.  631;'  and  was  adopted 
in  eases  analogous,  in  Piper  v.  Lodge,  4  Sexg.  &  B.  316,  and  in 
Brown  'i.  McCoy ^  which  was  this:  Brown  and  McCoy  were  ten- 

1.  Iflmcr  y.BaniiA,  4  Wub.  G.  C.  681. 

9.  In  note  to  Bolton  t.  Ilamilt&n,  2  W.  ft  S.  307. 
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ants  in  oommon  by  agreement  and  payment  of  equal  parts  of 
the  price.  McCoy  was  in  possession,  and  died.  His  children 
entered  and  occupied  it  as  their  own;  in  fact,  they  never  heard 
of  the  claim  of  Brown.  I  held,  that  twenty-one  years  barred 
the  claim  of  Brown,  and  the  supreme  court  affirmed  the  judge- 
ment. 
Judgment  reyersed,  and  a  venire  facias  de  novo  awarded. 


Cittd  and  distmgaished  in  Thompson  v.  McOaw,  2  Watts,  162;  alio  cited 
in  Man  v.  Warner^  4  Whart  478.  In  KUngenmUh  v.  Bean^  2  Watte,  489^ 
to  the  point  that  a  decree  of  an  orphans'  coort  is  placed  on  the  same  footing 
as  a  jadgment  of  a  coort  of  oommon  law.  In  OeddU  v.  Irvine,  5  Pa.  St.  51% 
to  the  point  that  an  action  to  recover  a  legacy  may  generally  be  brought 
against  all  the  executors,  leaving  sach  of  them  as  have  no  asaeto  to  plead 
that  fact  in  their  discharge.  In  Finney  v.  Cochran,  1  Watts  &  8.  US,  as  ree- 
Offunng  and  approving  the  role  laid  down  by  Kent,  Oh.,  in  Kane  ▼.  Bloods 
good,  7  Johns.  Ch.  110,  111  [11  Am.  Dec.  417],  that  the  trusts  intended  by 
the  courts  of  equity,  not  to  be  reached  by  the  statute  of  limitatians,  az<o 
those  technical  and  continuing  trusts  which  are  not  cognizable  at  law,  but 
fall  within  the  proper,  peculiar,  and  exclusive  jurisdiction  of  a  court  of  equity. 
And  to  the  same  point,  in  Barton  v.  Dickena^  48  Fa.  Si  522;  and  Hecket^m 
Appeal,  24  Id.  487. 

Held  in  MePhereon  v.  CunUf,  14  Am,  Dea  642,  that  the  orphans'  oooit 
is  a  court  of  record,  invested  with  chancery  powers.  See  note  to  that  oass^ 
563^  as  to  the  conclusiveness  of  decrees  of  snoh  ooorts.  In  Shdhy  v.  £%e{5y, 
5  Am.  Dec  688,  it  was  decided  that  the  statute  of  limitstions  is  a  bar  to 
implied  but  not  to  express  trusts. 
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[a  Bawxje,  8S1.] 
DiBT  DiSGBABOXD  BT  ClESTinGATB  OF  BaUKKUFTOT  IS  A  QOOD  Cu«gLD«a» 

ATiON  for  a  new  promise. 
New  Promisb  is  the  MKBiroRions  Oaubb  of  Aotion,  thon^  tiie  plaintitf 

may  declare  on  the  old  promise. 
SnoiALTT  DsBT  DisoHABOED  BT  A  Cebxifigatb  of  baokmptoy  IS  not 

vived  as  such  by  a  promise  to  pay  it^  but  becomes  thereby  a  simple 

tract  debt. 
Instbumxmt  qjlS  omlt  Rxqain  Pbopbbtibs  once  Lost  by  a  repetiticm  of 

the  solemnities  from  which  it  originally  derived  them. 
Pbomise  to  Pat  is  not  a  New  Dbltvebt  of  an  instrument. 
Estoppel  ix  Pais  aways  arises  from  an  act  done,  such  as  partition,  entry* 

livery,  acceptance  of  rent,  or  of  an  estate. 
No  Estoppel  is  to  be  Taken  by  Inference  or  argument,  even  in  plead 

ing,  but  it  ougiht  to  be  a  precise  affirmation  of  that  which  makes  tha 

estoppel. 
DooTBiNB  OF  Estoppel,  though  Beneiioial  in  many  respeets,  is  not  to.ba 

extended  to  new  cases. 
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Apkeal  from  a  decree  of  the  orphans'  court  on  the  settlement 
of  the  account  of  Joseph  Field,  administrator  of  John  Field, 
deceased,  and  the  distribution  of  assets  among  creditors  of  the 
estate.  The  decree  allowed  the  claun  of  the  appellees  as  a 
specialty  debt.  It  appeared  that  the  debt  was  originally  a  debt 
by  bond,  and  was  discharged  by  a  certificate  of  bankruptcy  ob- 
tained by  the  intestate  March  8,  1804,  under  the  bankrupt  law 
of  the  United  States.  It  further  appeared,  that  after  the  dis- 
charge the  intestate  repeatedly  promised  to  pay  the  debt;  and 
the  sole  question  was  as  to  whether  or  not  the  new  promise 
revived  the  same  as  a  specialty  debt.  The  orphans'  court  de- 
cided that  the  statute  of  bankruptcy  created  merely  a  legal  ex- 
emption, which  was  waived  by  the  new  promise,  so  that  the 
debt  was  in  the  same  situation  as  if  no  bar  had  ever  been  inter- 
posed.   To  this  decision  the  appellants  excepted. 

W.  Smith,  for  the  appellants,  cited  Ludlow  v.  Vanoamp,  2  Halst. 
113  [11  Am.  Dec.  529];  Seabwry  v.  MarsUm,  1  Pen.  702  [Jfars- 
Urn  V.  Seabury,  4  Am.  Dec.  409]. 

Bouvier^  contra,  cited  1  Chit.  PI.  478;  Lord  v.  SJiaier,  8  Conn. 
131  [8  Am.  Dec.  160];  Levyy.  Cadet,  17  Serg.  &  B.  128;  Jones  y. 
Moore,  5  Binn.  577  [6  Am.  Dec.  428];  Maanm  v.  Morse,  8  Mass. 
127;  1  Cooke  Bank.  L.  526;  1  Selw.  N.  P.  272. 

By  Court,  Gibsoh,  C.  J.  It  seems  to  be  agreed  that  a  debt  dis- 
charged by  a  certificate  of  bankruptcy,  is  a  valid  consideration 
for  a  promise.  How  this  opinion  came  to  be  adopted,  I  am  at 
a  loss  to  imagine.  Contracts  are  made  in  reference  to  the  ex- 
isting laws,  which  tacitly  become  a  part  of  the  stipulations  of 
the  parties;  so  that  the  creditor,  looking  to  the  possibility  of 
the  debtor's  bankruptcy,  indemnifies  himself  for  the  risk  in  the 
enhanced  price  of  his  commodity;  and  standing  his  own  insurer, 
he  can  not,  even  in  conscience,  object  to  bearing  the  loss.  Be- 
side, having  taken  the  benefit  of  the  commission,  at  the  expense 
of  all  the  bankrupt's  remaining  prospects,  he  elects  to  receive 
in  fall  satisfaction  exactly  what  the  law  allows  him,  and  ab- 
solves the  bankrupt  from  further  obligation,  either  in  honor  or 
conscience.  The  only  debt  to  which  this  is  inapplicable,  is  that 
of  a  loan,  originating  in  pure  benevolence.  But  a  promise  to 
pay  au  antecedent  debt,  would  be  a  positive  breach  of  faith,  to 
those  who  had  given  credit  on  the  foot  of  the  certificate.  But, 
whatever  we  may  suppose  the  law  ought  to  have  been,  it  is 
settled  by  a  train  of  decisions  not  now  to  be  questioned,  that  a 
debt  discharged  by  a  certificate  of  bankruptcy,  is  an  available 
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consideration  for  a  new  promise.  Stilly  the  new  promise,  and 
not  the  old  debt,  is  substantially  the  meritorious  cause  of  ac- 
tion, although  it  may  be  treated  differently  in  the  pleadings. 
The  form  of  the  declaration  was  doubtless  produced  by  a  notion 
which  long  prevailed,  that  a  debt,  although  barred,  might  never- 
theless be  reyived  by  any  acknowledgment  which  amounted  to 
a  waiver  of  the  bar.  This  notion  is  now  exploded,  both  here 
and  in  England;  it  being  held  almost  universally  that  a  recov- 
ery can  be  had  only  on  a  new  promise,  of  which  an  acknowl* 
edgment  of  indebtedness  may  be  evidence.  Still  the  anomaly 
of  declaring  on  the  old  promise  remains.  There  is,  however, 
but  one  case  in  the  English  books  in  which  an  opinion  was  iu- 
timated  that  a  specialty  might  be  revived  by  parol.  The  ques- 
tion could  not  arise  on  the  statute  of  limitations,  which  has  no 
effect  on  specialties;  and  cases  of  presumption,  from  length  of 
time,  are  not  to  the  purpose.  There,  an  acknowledgment  of 
the  debt  operates  as  evidence,  not  of  a  new  promise,  but  to 
rebut  an  inference  of  payment;  consequently,  the  recovery  is 
of  the  old  debt,  the  remedy  having  never  been  barred,  or  even 
suspended.  But  had  the  notion  now  pressed  on  us  received 
countenance,  it  would  have  given  rise  to  frequent  litigation,  in 
cases  of  bankruptcy;  yet  we  find,  in  the  English  books,  the 
solitary  case  of  Jhsop  v.  Broum^  Doug.  192,  in  which  Lord 
Mansfield  undoubtedly  intimated  that  a  bankrupt's  acknowl- 
edgment of  the  debt  might  render  him  liable  on  his  bond,  as  on 
a  new  contract.  This,  however,  was  said  with  apparent  hesita- 
tion, and  at  a  time  when  the  doctrine  of  revival  under  the 
statute  of  limitations  was  at  its  meridian. 

Such,  then,  being  the  state  of  the  English  decisions,  how 
stands  the  matter  nearer  home?  In  Jones  v.  Moore,  5  Binn. 
573  16  Am.  Dec.  428],  our  own  court,  I  believe,  led  the  way  in 
returning  to  a  rational  construction  of  the  statute  of  limita- 
tions, by  holding  that  the  acknowledgment  of  debt  barred  by 
it  is  not  a  revival  of  the  debt,  but  evidence  of  a  new  promise. 
I  pretend  not  to  speak  with  certainty,  but  I  am  not  aware  that 
any  court  of  a  sister  state  had  preceded  it.  It  is  more  to  the 
purpose  that  the  doctrine  now  prevails  generally,  if  not  uni- 
versally; and  thus  it  stands  as  to  debts  by  simple  contract,  un- 
der the  statute  of  limitations. 

In  Ludlow  V.  Vancamp,  2  Halst.  113  [11  Am.  Dec.  629],  the 
supreme  court  of  New  Jersey  was  divided  in  opinion  on  the 
question  whether  a  bond  barred  by  their  statute  of  limitations, 
was  even  a  consideration  for  an  express  promise  to  pay  it,  no 
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doabi  being  entertained  by  any  of  the  judges  that  the  plaintiff 
was  without  remedy,  on  the  bond  itself.  I  have  found  no  other 
case  where  the  debt  was  originally  due  by  specialty,  and  but 
l^e  e%8e  of  Maxim  v.  Morse ^  8  Mass.  127,  where  it  was  by 
record;  and  there  it  was  held  that  a  judgment,  from  which  the 
defendant  had  been  discharged  by  a  certificate  of  bankruptcy, 
might,  by  a  subsequent  promise,  be  made  the  foundation  of  an 
action  of  debt.  Thus  we  see,  that  against  this  case,  and  Alaop 
T.  Brcfwn^  are  arrayed  all  the  decisions  in  England  and  this 
country;  and  how  does  the  question  stand  on  principle?  A 
bond  is  not  the  debt  itself,  but  evidence  of  it;  and  although 
there  may  be  a  duty  independent  of  the  instrument,  yet  a  sub- 
sequent promise  ought  not,  one  would  think,  to  preclude  the 
party  from  showing  an  original  want  of  consideration,  even  at 
law.  Beside,  it  is  impossible  to  conceive  how  an  instrument 
can  regain  its  properties,  once  lost,  except  by  a  repetition  of  the 
solemnities  from  which  it  originally  derived  them;  and  nothing 
is  clearer  than  that  a  promise  to  pay  is  not  a  new  delivery. 
The  argument  is,  that  a  waiver  of  the  bar  estops  the  obligor 
from  taking  advantage  of  it,  so  that  the  bond  necessarily  stands 
before  the  court  on  original  grounds.  There  undoubtedly  is 
such  a  thing  as  an  estoppel  in  pais;  but  it  is  always  by  an  act 
done,  such  as  partition,  entry,  livery,  acceptance  of  rent,  or  of 
an  estate.  Beside,  no  estoppel  is  to  be  taken  by  inference  or 
argument,  even  in  pleading.  It  ought  to  be  a  precise  affirma- 
tion of  that  which  makes  the  estoppel,  which  this  promise  is 
not;  and  the  doctrine,  although  beneficial  in  many  respects,  is 
not  to  be  extended  to  new  cases. 

I  am,  therefore,  of  opinion  that  the  debt  in  question  is  not 
entitled  to  rank  as  a  specialty. 

HusxoN,  J.p  dissented. 

SuTH,  J.,  concurred  with  OnsoH,  0.  J. 

BooBBS  and  Tod,  JJ.,  did  not  hear  the  argument,  and  took 
no  part  in  the  judgment. 

CSted  in  Eameti  ▼.  Parte,  4  Bawle,  456,  as  going  to  show  that  by  a  sub- 
«eqtient  ptomiae  a  new  oontraot,  and,  of  coune,  a  new  responsibility,  is 
created.  And  in  MePheraon*a  Administrators  v.  BeesCt  2  Penrose  ft  W.  523,  to 
tbe  point  that  a  debt  discharged  by  a  oertifioate  of  bankruptcy  is  a  good  con- 
aideratton  for  a  new  promise. 

It  was  decided  in  Ludlow  v.  Vaneamp,  11  Am.  Deo.  529,  that  a  bond 
barred  by  the  statute  of  limitations,  and  upon  which  no  payments  had  been 
made,  was  not  a  sufficient  consideration  to  support  an  action  upon  an  ex* 
{irass  promise  to  pay  it.     See,  also,  note  to  that  case,  p.  535. 
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Bbuoh  who  subyived  Tttrtf.  t;.  Lantz  with  notigb 

TO  POBTEB  ET  AL.,  TeBBE-TENANTS. 

[2  Sawlk,  393.J 

Bbal  Estatb  VTAa  Subjected  to  Sale  on  ExxcimoN  at  an  early  day  in  Penn* 

sylvania,  whether  the  debtor  were  living  or  dead. 
Debts  abb  a  Lien  on  a  Deceased  Debtor's  BEALTrin  the  hands  of  an  aUepoe^ 

whether  such  debts  are  by  simple  contract  or  otherwise. 
Tms  Lien  is  Limited  to  Seven  Yeabs  by  the  act  of  1797,  bat  only  with  re« 

spect  to  bona  fide  porchasers. 
BzEOUTOB  PuBCHASiNO  AT  A  Sale  BY  THE  EzEOUTOBS,  pursiiant  to  a  pOWST  in 
'  the  will,  is  not  a  bona  fide  purchaser  within  the  meaning  of  the  act  of 

1797,  whether  the  purchase  is  made  directly  or  indirectly. 
Such  Sale  is  Voidable,  bat  not  void. 
PowEB  07  Sale  in  a  Will  CoNarrruTES  the  Ezxoutobs  TBuams  for  devi* 

sees  and  heirs,  in  such  a  case,  and  the  law  and  the  devise  oonstitate 

them  trustees  for  the  creditors. 
Cbsditobs'  Interest  is  Paramount  to  the  title  of  the  heirs  and  deviseea 

and  to  the  will  of  the  testator. 
Executor  Purchasing  takes  the  Estate  Subject  ro  the  Trusib  to  which 

it  was  liable  before  the  sale  in  such  a  case. 
Creditors  may  Pursue  their  Bemedt  against  the  ezecatofs  and  sell  tht* 

land  on  judgment  and  ezecation  notwithstanding  such  sale. 
Devisees  and  Heirs  may  Validate  such  a  Sale  by  accepting  their  respect- 
ive shares  of  the  purchase  money  with  knowledge  of  the  facts,  bat  such 

affirmance  does  not  affect  the  rights  of  creditors. 
Purchase  by  a  Trustee  of  the  Cestui  Que  Trust's  Interest  is  always 

viewed  with  great  jealousy. 
Fraud  or  Advantageous  Purchase  need  not  be  shown  in  such  a  case. 

Appeal  from  the  circuit  court,  in  a  scire  facias  on  a  jadgmeni 
confessed  in  the  common  pleas,  by  Jacob  Lantz  to  George  Ibrie 
and  George  Brucb,  August  17,  1822,  which  was  revived  in  1824, 
with  notice  to  Porter  and  others,  terre-tenants.  Pending  the 
scire  facias  Ihrie  died.  The  cause  was  removed  to  the  circuit 
court  by  certiorari.  The  terre-tenants,  except  Porter,  dis- 
claimed, and  the  cause  was  tried  on  the  defense  made  by  Porter. 
From  the  pleadings  and  evidence  it  appeared,  among  other 
things,  that  the  land  of  which  Porter  was  returned  as  tenant* 
and  upon  which  the  plaintiffs  sought  to  levy  execution,  was 
formerly  the  property  of  Peter  Lantz,  who  departed  this  lifo 
February  19,  1816;  that  by  his  will  he  appointed  Jacob  Lants 
and  Jacob  Unangst  his  executors,  with  power  to  sell  the  land 
at  public  vendue;  that  a  sale  was  made  accordingly  on  June  8» 
1816;  that  one  Isaac  Lantz  became  the  purchaser,  and  after* 
wards  conveyed  to  Jacob  Lantz,  one  of  the  executors,  and  that 
the  purchase  money  was  distributed  among  the  devisees  or 
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heirs,  who  gaye  Jacob  Lantz  their  receipts  for  the  same.  The 
evidence  showed  that  the  purchase  by  Isaac  Lantz,  at  the  exec- 
utor's sale,  was  actually  made  in  trust  for,  and  for  the  benefit  of, 
Jacob  Lantz,  to  whom  Isaac  afterwards  conveyed,  and  that  he 
was  the  real  purchaser.  It  further  appeared  that  at  his  death 
Peter  Lantz  was  indebted  in  a  large  sum  to  one  Best;  that  on 
January  21, 1824,  the  said  debt  being  still  due  and  unpaid,  the 
executors  of  Best,  who  was  then  deceased,  brought  an  action 
against  the  executors  of  the  said  Peter  Lantz,  and  recovered 
judgment  September  10,  1824;  that  execution  was  issued 
tbereon,  which,  for  want  of  personal  assets,  was  levied  on  the 
land  sold  to  Isaac  Lantz  and  conveyed  to  Jacob  as  aforesaid, 
and  that  Porter,  the  terre-tenant,  became  the  purchaser  at  the 
sale.  There  was  some  evidence  tending  to  show  fraud  in  the 
purchase  by  Isaac  Lantz.  The  other  facts  appearing  on  the 
trial  need  not  be  stated.  Verdict  by  consent  for  the  plaintiff, 
with  leave  to  the  terre-tenant  Porter  to  move  for  a  new  trial, 
for  ihe  purpose  of  bringing  the  whole  case  before  the  supreme 
court.  The  questions  involved  sufficiently  appear  from  the 
opinions  of  the  judges. 

TUghman  and  J.  Sergeani,  for  the  appellant. 

Binney,  for  the  appellee. 

By  Court,  Bogxbs,  J.  At  a  very  early  day  the  legislature  de- 
parted so  far  from  the  English  system  of  jurisprudence  as  to 
make  all  debts',  of  what  character  soever,  chargeable  on  the  real 
and  personal  estate  of  the  debtor.  Under  the  act  of  assembly 
of  1705,  the  real  estate  of  debtors  has  been  held  liable  to  sale 
by  execution,  whether  they  be  living  or  dead;  if  living,  under 
a  judgment  and  execution  against  themselves;  if  dead,  under  a 
judgment  and  execution  against  their  heirs,  executors,  or  admin- 
istrators. Debts,  whether  by  simple  contract  or  otherwise, 
were  decided  to  be  a  lien  on  the  real  estate  of  the  deceased,  in 
the  hands  of  an  alienee,  as  in  Oraf  v.  Smith's  Administrators^ 
1  Dall.  482,  where  it  was  ruled,  that  lands  of  a  deceased  per- 
son were  bound  for  the  payment  of  his  debts,  and  might  be 
taken  in  execution,  although  the  heir  or  devisee  may  have  sold 
them  to  a  honafde  purchaser.  As  this  produced  inconvenience, 
the  legislature  passed  the  fourth  section  of  the  act  of  1797,  in 
which  they  recite  the  mischief  intended  to  be  remedied,  with 
a  reference,  as  I  conceive,  to  the  decision  of  the  court  in  the 
ease  to  which  I  have  referred: 

"Whereas  inconveniences  may  arise  from  the  debts  of  de- 
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ceased  persons  remaining  a  lien  on  their  lands  and  tenements, 
an  indefinite  period  of  time  after  their  decease,  vherebj  bona  fide 
purchasers  may  be  injured,  and  titles  become  insecure,  there- 
fore be  it  enacted,  *  that  no  such  debts,  except  they  be  secured 
by  mortgage,  judgment,  or  recognizance,  or  other  record,  shall 
remain  a  lien  on  the  said  lands  and  tenements  longer  than  sevea 
years  after  the  decease  of  such  debtor,  unless  an  action  for  the 
recovery  thereof  be  commenced  and  duly  prosecuted  against 
his  or  her  heirs,  executors,  or  administrators,  witbin  the  said 
period  of  seven  years;  or  a  copy  or  particular  written  statement 
of  any  bond,  covenant,  debt,  or  demand,  when  the  same  is  not 
payable  within  the  said  period  of  seven  years,  shall  be  filed 
within  the  said  period  in  the  office  of  the  prothonotaiy  of  the 
couDty  where  the  lands  lie.' " 

Independently  of  this  act,  the  title  of  the  terre-tenant  would 
clearly  be  good,  because  the  real  estate  must  be  first  applied  to 
the  payment  of  the  debts  of  the  deceased,  rendered  liable  by 
prior  enactments,  to  be  taken  in  execution  and  sold,  without 
limitation  in  point  of  time,  even  in  the  hands  of  a  bona  fide 
purchaser.  The  debts  would  be  a  continuing  and  subsisting^ 
lien  up  to  the  time  of  the  sale  to  the  terre-tenant.  It  becomes, 
then,  necessary  to  inquire  whether  such  proceedings  have  been 
had  as  to  divest  the  right  of  the  creditors  of  Peter  Lautz  to 
look  to  the  real  fund  for  payment  of  debts.  The  title  of  Jacob 
Lantz  depends  upon  a  sale  by  the  executors,  in  pursuance  of  a 
power  in  the  will  of  the  deceased;  and  I  will  assume,  tbat  the 
will  authorized  the  executors  to  sell;  and  that  so  far  as  respects 
the  indicium  of  execution,  the  power  has  been  regularly  pur- 
sued, and  that  the  sale  has  been  ratified  by  the  devisees  and 
heirs.  It  appears  in  evidence  that  Jacob  Lantz,  one  of  the  ex- 
ecutors, was  a  joint  purchaser,  and  that  he  afterwards  became, 
and  at  the  rendition  of  the  judgment  against  the  executors  of 
Peter  Lantz,  was  the  sole  owner  of  the  estate.  Is  he,  then, 
such  a  purchaser  as  is  contemplated  by  the  fourth  section  of  the 
act  of  assembly  of  1797  ?  Although  in  The  Lessee  ofLomruM  ▼. 
Bryson,  3  Binn.  58,  the  late  chief  justice  says,  that  a  purchase 
by  a  sheriff,  where  he  is  buyer  and  seller,  is  void;  yet,  I  agree 
with  the  counsel,  that  the  title  of  the  executor  was  not  void, 
but  voidable.  The  power  in  the  will  constitutes  the  exeoatora 
trustees  for  the  devisees  and  heirs;  the  general  law,  with  the 
devise,  trustees  for  the  benefit  of  the  creditors.  The  creditors 
have  an  interest  in  the  fund,  paramount  to  the  title  of  the  dev- 
isees and  heirs,  and  independent  of  the  will  of  the  testator. 


Jan.  1830.]  Bbuoh  t;.  Lantz.  161 

Where,  then,  the  executor,  or  a  trustee,  becomes  the  purchaser, 
he  takes  it  clothed  with  the  same  trusts  as  it  was  liable  to  in  his 
hands  previous  to  the  sale.  The  law  will  not  endure  that  a 
sham  sale,  or  one  against  public  policy,  shall  create  a  right  in 
prejudice  of  creditors  who  haye  liens  upon  the  land;  nor  should 
their  rights  be  impaired  without  an  express  assent  on  their  part. 
The  creditors  should  still,  notwithstanding  a  pretended  sale  or 
transfer,  which  may  be  a  mere  cover  to  fraud,  be  at  liberty  to 
pursue  their  remedy  against  the  executors,  and  upon  judgment 
and  execution  to  sell  the  land,  as  they  would  have  an  unques- 
tionable right  to  do,  if  it  were  in  the  possession  of  the  heirs  or 
devisees;  nor  does  this  contravene  the  principle  of  Orant  v. 
Hook,  13  Serg.  &  B.  259,  that  where  the  testator  authorized  his 
executors  to  sell  as  much  of  his  real  estate  as  should  be  neces- 
sary to  pay  his  debts  and  educate  his  minor  children,  the  ex- 
ecutors had  power  to  sell  the  real  estate  of  the  testator  free 
from  the.  incumbrance  of  his  debts,  and  the  purchaser  was  not 
bound  to  see  to  the  application  of  the  purchase  money.  And  this 
is  doubtless  the  law,  taken  with  the  qualification  that  the  pur- 
chaser is  not  both  buyer  and  seller;  for  it  would  be  highly  un- 
reasonable, that  the  purchaser,  who  is  a  stranger,  shall  be  an- 
swerable for  the  misconduct  of  the  executor,  arising  from  a  mis- 
application of  the  purchase  money.  He  is  not  expected  to  see 
to  the  observance  of  a  trust,  unlimited  and  undefined.  But 
where  the  executor  becomes  the  purchaser,  the  reason  does  not 
exist,  and  I  can  not  perceive  the  justice  in  his  favor,  or  for  the 
benefit  of  his  creditors,  of  divesting  the  lien  against  the  real  es- 
tate, and  turning  it  into  a  personal  right  against  the  fraudulent 
trustee.  I  say  fraudulent  trustee,  for  the  law  so  regards  him 
as  having  acted  in  contravention  of  public  policy.  It  would 
be  unwise  to  throw  such  a  temptation  in  the  way  of  executors 
and  heirs,  who  by  combination  and  fraud  may  affect  the  rights 
of  creditors.  Such  a  consequence  of  the  power  to  sell  does 
not  accord  with  the  spirit  of  our  laws.  Qreat  reliance  is  placed 
on  the  fact,  that  at  the  commencement  of  the  suit  against  the 
estate,  more  than  seven  years  had  elapsed  from  the  death  of 
Peter  Lantz.  It  must  be  remembered  that  the  act  of  1797 
does  not  create,  but  limits  the  lien.  Accordingly,  it  has  always 
been  held,  that  the  lien  does  not  cease  to  exist  except  as  against 
bona  fide  purchasers,  for  the  generality  of  the  enacting  clause  is 
restrained  by  the  preamble.  The  lien  of  the  creditors  still  con- 
tinues, unless  divested  by  a  sale  to  a  person  who  stands  in  thai 
situation.     The  argument  is,  that  the  sale  is  voidable;  and  I 
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agree  iliat  it  is,  and  that  the  devisees  or  heirs  have  validated  the 
sale  by  the  aoceptance  of  their  respective  shares  of  the  purchase 
money.  As  against  those  who  have  received  their  money  in 
whole  or  in  part,  with  a  fall  knowledge  of  the  transaction,  the 
sale  would  operate  as  a  legal  transfer,  by  force  of  the  subse- 
quent assent;  for  it  would  be  against  equity  for  them,  ander 
such  circumstances,  to  dispute  its  validity.  But,  although  it 
is  clear  that  they  can  af&rm  the  sale,  yet  it  is  equally  plain  that 
each  can  affirm  the  sale  only  for  himself.  And  if  this  is  the 
case  as  respects  the  heirs  or  devisees  whose  titles  are  co-ordinate, 
how  much  more  forcibly  does  the  principle  apply  to  creditors 
who  claim  paramount  to  the  devisees,  and  whose  lien  covers  the 
whole  fund.  The  creditors  of  Peter  Lantz  have  done  no  act 
which  can  be  tortured  into  iem  affirmance  of  the  voidable  title 
of  the  executor.  So  far  from  assenting  to  the  sale,  they  elect 
to  proceed  against  the  fund,  primarily  liable  for  their  debt. 
Jacob  Lantz  had  it  in  his  power  to  vest  a  complete  title  in  him* 
self,  by  payment  of  the  creditors.  But  this  he  has  neither  done, 
nor  o£Eered  to  do.  As  there  has  been,  then,  no  such  absolute 
transfer  of  the  title  as  the  law  recognizes,  the  creditors  have  a 
right,  and  this  they  have  done,  to  consider  the  land  in  the  same 
situation  it  was  when  Peter  Lantz  died;  and  if  so,  their  lien 
continues  unaffected  by  lapse  of  time.  The  purchase  by  a 
trustee,  of  the  interest  of  the  cestui  que  trusty  has  always  been 
viewed  with  great  jealousy.  They  are  not  allowed  to  purchase 
the  trust  property,  because,  from  their  situation,  and  the  knowl- 
edge it  enables  them  to  acquire,  they  may  be  induced  to  commit 
a  fraud  upon  their  cestui  que  trust.  It  is  not  necessary  to  show 
that  the  trustee  has  made  an  advantageous  purchase,  or  that 
there  was  fraud.  The  law  has  prohibited  it  altogether,  to  pre- 
vent the  temptation  to  which  the  interest  of  the  cestui  que  Irusi 
would  necessarily  be  exposed.  The  rule  has  been  wisely  adopted 
to  prevent  fraud;  and  as  I  am  opposed  to  any  relaxation,  I  am 
of  opinion,  in  which  I  have  the  concurrence  of  a  majority  of  the 
court,  that  the  judgment  be  reversed,  and  a  new  trial  awarded. 

GtiBSON,  0.  J.  It  seems  to  me,  the  verdict  ought  not  to  be 
disturbed.  Whether  Best's  lien,  under  which  the  defendant 
purchased,  were  originally  divested  by  a  valid  execution  of  the 
power  or  not,  it  is  certain  that  when  he  instituted  his  action,  it 
had  expired  by  efflux  of  time,  and  was  extinct  to  every  intent 
and  purpose.  I  take  this  species  of  lien  to  be  analogous  to 
that  of  a  judgment,  which  ceases  at  the  end  of  the  prescribed 
period,  without  regard  to  considerations  derived  from  theab- 
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sence  of  actaal  notice,  as  was  held  in  The  Bank  of  North  Amer- 
ica  ▼.  FUaimons^  8  Binn.  342.  To  remove  all  uncertainty  on 
this  head,  the  legislature  has  declared  record  notice  to  be  in- 
dispensable; and  after  a  declaration  so  explicit,  it  seems  to  me, 
we  can  substitute  nothing  else.  The  laws  have  heretofore 
fostered  the  freedom  of  alienation,  which  habits  of  enterprise, 
unparalleled  in  any  other  people,  have  rendered  essential  to 
the  well-being  of  society.  Even  the  lien  of  a  judgment,  al- 
though it  be  matter  of  record,  is  not  tolerated  beyond  a  pe- 
riod of  shorter  duration  than  is  assigned  to  this  unregistered 
lien  of  a  decedent's  debt.  It  would,  therefore,  be  against  the 
spirit  of  legislation,  evinced  in  parallel  cases,  to  extend  it  by 
implication.  The  plain  intent  was  to  allow  the  creditor  a 
period,  in  the  first  place,  sufficient  in  all  reason  for  the  asser- 
tion of  his  claim;  and  after  that,  to  hold  him  strictly  to  record 
notice.  At  the  institution  of  Best's  action,  the  lien  of  his  debt 
was  gone.  Nor  was  it  prolonged  by  the  provisions  of  the  wilL 
As  regards  legacies,  blending  the  real  with  the  personal  estate, 
so  as  to  constitute  one  entire  fund,  subjects  the  lands  to  the 
burdens  of  the  personal  assets.  But  such  a  blending,  uncoupled 
with  an  express  direction,  is  insufficient  to  charge  the  land  with 
the  debts.  In  England,  frequent  ineffectual  attempts  have 
been  made  to  induce  the  parliament  to  declare  simple  contract 
debts  to  be  a  charge  by  law.  But  the  evil  resulting  from  the 
want  of  such  a  provision  has  been  much  lessened  by  the  fre- 
quency of  testamentary  provisions  for  payment  of  debts;  and 
these  are  consequently  interpreted  as  liberally  as  the  words  will 
bear.  Yet  it  was  long  doubted,  and  is  perhaps  not  yet  settled, 
whether  a  general  direction  to  pay  in  the  first  instance,  renders 
the  debt  a  charge.  With  us,  every  species  of  debt  is  charged 
for  a  limited  time  by  act  of  the  legislature;  still,  the  English 
cases  are  authority  to  show  that  the  blending  of  the  two  funds 
is  not  sufficient,  per  se,  to  place  the  creditors  on  higher  ground 
than  is  assigned  to  them  by  the  laws.  In  the  vdll  before  us, 
the  whole  estate  is  thrown  into  a  common  fund  for  purposes  of 
distribution  among  the  children;  not  one  word  being  said 
about  the  creditors,  who  are,  therefore,  left  to  their  legal  rights. 
Then  the  lien  of  Best's  debt  having  been  gone  at  the  institu- 
tion of  his  action,  it  remains  to  inquire  whether  the  execution 
of  the  power  can  be  questioned  by  a  purchaser  under  the  judg- 
ment, and  whether  the  reconveyance  to  Jacob  Lantz,  together 
with  the  extinguishment  of  the  claims  of  the  other  children, 
does  not  constitute  him  a  purchaser  of  at  least  an  undivided 
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interest  in  the  estate.  If  the  offirmatiTe  be  made  out,  it  will 
f oUow  that  nothing  bat  his  own  share  was  sabjeet,  as  the  estate 
of  the  decedent,  to  Best's  execation. 

It  must  be  admitted  that  the  power  was  defectively  executed 
in  equiiiy,  and  perhaps  even  at  law.    Jacob  Lantz  was  a  secret 
purchaser  at  his  own  sale,  and  on  the  reconreyance  of  the  os* 
tensible  purchaser,  chancery  would  undoubtedly  have  declared 
him  a  trustee  for  those  beneficially  entitled  under  the  will. 
Bat  nothing  is  clearer,  than  that  they  might  ratify  in  equity 
an  execution  of  the  power  good  at  law;  and  for  this  puTpose, 
nothing  was  necessaiy  but  an  act  inpais^  that  should  satisfacto- 
rily  indicate  their  assent.    So,  if  the  power  were  executed  de- 
fectiTcIy  at  law,  or  not  at  all,  they  were  competent  to  waive  the 
execution  of  it  altogether,  and  take  the  land  itself,  instead  of 
the  price.    The  doctrine  on  this  point  is  stated  in  Craig  ▼. 
/jedie,  3  Wheat.  563.    It  seems  to  me,  that  by  extinguishing  the 
claims  of  his  brothers  and  sisters,  Jacob  Lantz  became  the  equit* 
able  owner  of  the  whole  estate,  and  that,  choosing  to  dispense 
with  the  execution  of  the  power,  as  useless,  the  estate  is  in  him 
by  operation  of  law.    I  lay  out  of  the  case  all  consideration  of 
his  having  been  an  executor.     Different  rights  in  an  individual 
are  to  be  treated  reddendo  singula  singulis,  as  if  they  existed 
«ieparately  in  different  persons.    Had  he  been  a  trustee  of  the 
tand  for  the  creditors,  they  might  perhaps  have  been  entitled  to 
the  benefit  of  his  purchase;  but  I  think  it  is  clear  they  had  not 
a  particular  interest  under  the  will.    As  a  tenant  in  common 
with  his  brothers  and  sisters,  I  know  of  no  rule  of  law  to  pre- 
vent  him  from  purchasing  their  estates.     Take  it  that  the  trans- 
action is  to  be  scanned  more  narrowly  than  if  it  were  with  a 
stranger;  still,  if  it  were  bona  fide,  and  not  to  elude  the  debts, 
it  is  not  easy  to  see  why  it  shall  be  deemed  fraudulent  for  rea- 
sons of  policy.    If  it  were  fraudulent  in  fact,  that  might  be 
shown:  but  actual  fraud  is  not  pretended;  and  if  a  tenant  in 
common  may,  in  any  case,  be  a  purchaser  of  the  estates  of  hia 
co-tenants,  Jacob  Lantz  is  such.    To  the  validity  of  his  title, 
they  have  precluded  themselves  from  objecting,  and  they  do  not 
object.     What  right,  then,  had  Best,  who  had  no  interest  in  the 
land,  equitable  or  legal,  to  object;  or  have  execution  of  it  ia 
the  hands  of  one  who  had  paid  for  it  ?    I  admit  that  the  share 
of  Jacob  Lantz  himself,  for  which  he  paid  nothing,  passed  by 
the  levy  and  sale  to  the  defendant;  bat,  it  seems  to  me,  the 
shares  of  the  other  children  are  bound  by  the  plaintiffs  judg- 
ment, and  liable  to  execution,  the  quantum  of  their  interest  to 
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be  determined  in  an  action  of  partition  between  the  defendant 
ao  1  the  purchaser. 

Ton,  J.,  having  been  unwell  during  the  argument,  took  no 
part  in  the  deoieion. 
Judgment  reversed,  and  a  new  trial  awarded. 


Thia  cue  aeeniB  to  have  been  overruled  as  to  its  oonstmotionof  the  statute 
of  1797,  in  the  case  of  Kerper  v.  Hoch,  1  Watts,  21,  in  which  Kennedy,  J., 
delivering  the  opinion  of  the  court,  said:  "The  case  of  Bruc?i  v.  Lantz,  2 
Bawle,  392,  has  been  relied  upon  as  an  authority  by  the  counsel  in  favor  of 
the  plaintiff  in  this  case.  The  decision  in  that  case  was  not  concurred  in  by 
all  the  members  of  the  court,  and  was  connected  with  some  ciroumstanoee  of 
fraud,  upon  which  some  of  the  members  thought  the  cause  turned  pretty 
much.  I  have  examined  the  report  of  it^  and  must  confess  that  the  princi* 
pie  decided  in  it  does  appear  to  me  to  support  very  strongly  the  side  of 
the  plaintiff  in  error  here;  and,  under  that  impression,  I  supposed  that  I 
might  be  mistaken  with  respect  to  what  struck  me  as  the  true  construction  of 
the  act  of  1797.  I,  therefore,  with  a  disposition  to  sustain  it  if  I  could,  al- 
though not  the  dedsion  of  a  full  court,  nor  yet  of  all  the  members  of  it  who 
heanl  the  arguments,  gave  it  a  very  careful  examination,  and  regret  that  I 
can  not  yield  my  assent  to  it.  It  is  with  great  reluctance,  too,  that  I  with- 
hold my  assent  from  a  decision  of  this  court;  and  nothing  but  a  conscientious 
conviction  that  there  is  error  in  it  could  induce  me  to  depart  from  it;  nor 
sren  then  woiJd  I  do  so,  were  I  satisfied  that  it  had  become  a  rule  of  prop- 
irty;  for  I  am  aware  of  the  advantages  that  are  to  be  derived  from  the  cer- 
tainty of  the  law,  and  that  nothing  does  contribute  more  to  it  than 
oniformity  in  the  decisions  of  the  courts." 

In  Penn  v.  Hamilton^  2  Watts,  60,  Gibson,  C.  J.,  delivering  the  opinion^f 
the  court,  said:  *'  It  was  indeed  taken  for  granted  in  j^rticA  v.  LarUz,  that  the 
limitation  was  not  designed  to  be  a  protection  for  volunteers,  but  the  point 
has  since  been  directly  considered  in  Kerper  v.  Uoch,  1  Watts,  9,  and  a  con- 
tnuy  principle  established  against  the  inclination  of  my  opinion,  which  I 
shall,  however,  be  the  last  to  question.**    And  the  same  judge,  delivering  the 
opinion  of  the  court  in  Bailey  v.  Bowman,  6  Watts  &  S.  119,  said:    "The 
argument  rests  on  an  assumption,  unfounded  in  fact,  that  the  decision  in 
Kerper  v.  Hock  was  but  the  dictum  of  the  judge  who  delivered  the  opinion 
of  the  court.     The  truth  is,  it  was  the  unanimous  and  deliberate  judgment  of 
the  judges  present  (Mr.  Justice  Rogers  being  absent),  after  a  very  full  argu- 
ment; and  it  received  the  acquiescence  of  the  only  judge  who  sat  in  Brutk  v. 
Laniz,  in  order  to  avoid  a  division,  and  to  establish  a  rule  which  should  be 
firm  and  stable  for  the  future.    This  rule  has  been  recognized  in  at  least  one 
case  not  yet  reported;  and  it  is  to  be  taken  for  the  fixed  construction  of  the 
statute.     The  most  that  can  be  said  against  it  is,  that  it  is  inconsistent  with 
what  was  taken  for  granted  in  Brudi  v.  Lantz,  which  was  decided  upon  what 
was  supposed  to  be  the  current  opinion  of  the  profession.    That  the  principl<^ 
of  that  case  was  received  without  examination,  is  plain  from  the  printed  re 
port  of  it^  in  which  there  is  no  inquiry  into  the  foundation  of  the  supposed 
distinction  between  purchasers  and  volunteers.     Perhaps  it  would  have  been 
as  well,  for  the  sake  of  consistency,  to  have  abided  by  it.     Yet  there  would 
be  little  difficulty,  if  the  matter  were  res  inteyra,  in  pronouncing  the  con- 

■tmction  ultimately  adopted  to  be  the  true  one.^ 
Ajk.  Dbg.  Vol.  XXE— 80 
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In  tbe  caM  of  ffa^r.  Heiddberg,  9  Fk.  St  207,  Bell,  J.,  delmnin^  tha 
opIiiMm  of  the  oonrt^  qnotee  witii  approral  from  tiie  opmion  <^  Bpgen,  J.,  m 
the  principal  cue,  where  ha  laya  down  the  principle  that  the  power  in  tike 
will  ooDstitnted  the  ezecnton  tnuteee  for  the  deTieeee  «nd  hein;  «nd  that 
the  cxeditoia,  notwithstanding  the  sale  by  the  execntor  to  himaelf,  had  na 
nnqnestioiutble  right  to  pazBoe  their  rights  against  the  property,  the  aame  an 
though  it  were  still  in  the  possession  of  the  heirs  or  devisees.  Cited,  also,  in 
BeetoH  ▼.  Beemm^  9  Fla.  St.  298,  to  the  point  that  sales  hy  trastees  to  thsm- 
■elves  are  yoidable,  but  not  Toid;  and  to  the  same  point  in  HalPt  Appeal^  40 
Id.  414. 

Tbubtb  cah  vox  Pdbchasb  at  WEB  OWN  Sale:  Keatom  ▼.  Oobb^  18  Am. 
Dec.  595;  MaCamU  v.  Bee,  16  Id.  610;  DamsY,  Simpmm,  9  Id.  600;  &»gttadt 
T.  Harding,  7  Id.  669;  Doraey  ▼.  Dormy,  6  Id.  606. 

In  Wihon  t.  Tnmp,  14  Id.  458,  it  was  decided  that  a  pnxcfaase  by  a  tmstao 
can  be  qnestioned  only  by  the  ctBttd  que  intsL  And  in  Van  Dghe  ▼.  Johm^  IS 
Id.  76,  it  was  held  that  if  the  cestui  que  imut  aoqoiesoe  for  a  long  time  in  an 
improper  purchase  by  a  trustee^  equity  wiU  not  assist  him  to  set  aside  tha 
sale.  See,  also,  note  to  that  case,  85.  And  in  Jenniaon  v.  Bapgood^  19  Id. 
258,  that  soch  sale  will  bind  the  cettm  que  trust  if  he  acquiesces  in  itL 

Previous  to  1795  there  was  no  law  in  the  territoiy,  northwest  of  the  Ohio^ 
making  real  property  assets  in  the  hands  of  administxaton  for  the  payment 
of  debts:  LudiowY.  Johnmm,  17  Id.  609. 


Sntdeb  v.  Yaux. 

[aBAWU,4SS.] 

BsFLMViH  Don  HOT  LoB  vobTbses  Cut  on  LAin>  when  the  de&ndant 

posMssion  under  a  claim  of  title. 
TiTLB  TO  Land  will  not  bx  Tried  in  an  Action  or  Rkplbvin,  es  direau^ 

though  it  may  sometimes  come  in  question  incidentally. 
Bkflxvin  Ldes  vob  Trkbs  Cut  whbn  the  Dstrndant  had  neither  possea 

sion,  title,  nor  claim  to  the  land,  but  was  ^mere  trespasser. 

WiLLTUL  TSKSPASaBB  CAN  NOT  AOQUIBS  TiTLB  BT  AlABBINO  the  focm  of  tlia 

property,  as  by  working  trees  into  rails  and  posts. 
BxPLETiN  Ldb  lOB  Tbub  Madb  INTO  PoBis  and  rails  by  the  wrong-dosr. 

Ebbob  to  the  common  pleas.  The  opinion  sufficiently  states 
the  case. 

Brooke  and  Porter^  for  the  plaintiff  in  eaor,  cited  Maiher  ▼. 
Trinity  Churchy  3  Serg.  &  B.  509  [8  Am.  Deo.  663];  Brown  ▼« 
CaJdweU,  10  Id.  114  [13  Am.  Dec.  660];  Baker  r.  EoweU^  6  Id. 
176;  Irvine  y.  Hanlin,  10  Id.  220;  6  Bac.  Abr.  69;  Moore,  394; 
2  Brownl.  139;  5  Jac.  Law  Diet.  487. 

Ghatincey,  for  the  defendant  in  error,  cited  Uial  ▼.  Udal^ 
AUeyn,  82,  3  Besolution;  Moore,  19,  20;  20  Yin.  419;  Cio.  Car. 
242,  274;  5  Johns.  348;  Cartia  y.  Groat,  6  Id.  168;  Babcock  ▼. 
OiU,  10  Id.  287;  7  Cow.  J)5. 
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Bj  Court,  Smith,  J.  The  defendant  in  error  brought  an  ac- 
tion of  replevin  against  the  plaintiff  in  error,  for  taking  and  de- 
taining ten  thousand  chestnut  rails  and  three  thousand  chestnut 
posts,  together  of  the  Talue  of  fire  hundred  dollars.  A  part  only 
of  the  nuls  and  posts  was  replevied  and  delivered  to  the  plaint- 
iff, for  which  the  jury  found  for  him,  with  five  dollars  damages, 
for  the  unjust  taking  and  detention,  and  full  costs  of  suit,  where- 
upon the  court  rendered  judgment.  The  defendant  below,  6n 
the  trial,  requested  the  court  to  charge  the  jury  that  if  they  be- 
lieved that  he  cut  the  trees  in  question,  under  a  claim  of  prop- 
erty in  the  soil  whereon  the  trees  grew,  the  plaintiff  was  not 
entitled  to  recover,  and  if  such  claim  were  really  made,  it  mat- 
tered not  whether  it  were  well  or  ill  founded.  Secondly,  that 
if  the  trees  were  split  into  rails  and  posts,  and  their  character 
and  identity  were  thus  altered,  the  plaintiff  could  not  maintain 
replevin.  The  court,  after  submitting  the  facts  to  the  jury,  in- 
structed them  that  if  they  believed  that  the  defendant  was  in 
possession  of  the  land  from  which  the  trees  were  cut,  under  a 
claim  of  title,  then  this  action  of  replevin  could  not  be  main- 
tained; but  if  they  believed  that  he  was  not  in  possession,  nor 
had  either  title,  or  claim  of  title,  then  this  action  was  well 
brought,  and  the  plaintiff  was  entitled  to  recover.  And,  thirdly, 
the  court  answered,  that  making  trees  into  rails  and  posts  was 
not  such  an  alteration  of  the  property  as  to  prevent  the  plaint- 
iff from  recovering  them  in  replevin. 

The  errors  assigned  and  insisted  on  relate  to  these  instructions 
of  the  court.  It  is  alleged  that  the  court  did  not  answer  the 
first  point  propounded,  and  so  far  as  the  same  was  answered, 
the  answer  was  erroneous,  and  that  the  answer  of  the  court  to 
the  second  point  was  also  erroneous.  I  think  the  first  point 
was  answered  fully  and  correctly.  The  court  took  the  long 
and  well-settled  ground  that  title  to  land  could  not  be  tried  in 
an  action  of  replevin,  ex  directo,  although  it  may  sometimes  in- 
cidentally come  in  question;  and,  therefore,  if  the  trees  had  been 
cut  under  an  actual  claim  of  title,  it  would  have  been  necessary 
for  the  injured  party  to  pursue  a  different  remedy;  but  if  the 
defendant  had  neither  possession,  title,  nor  claim,  he  was  a 
mere  trespasser,  and  the  plaintiff  had  an  undoubted  right  to  re- 
cover. Thus  the  court  sufficiently  answered  the  legal  proposi* 
tion  involved  in  the  point,  referring  the  matter  of  fact  to  the 
jury. 

2.  But  it  is  contended  that  the  trees  cut  had  been  changed 
into  rails  and  posts,  and  their  identity  so  altered  that  replevin 
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eovld  not  be  maintained.  The  cases  cited  bj  the  plaintiff  in 
error  do  not  sapport  the  doctrine  contended  for.  A  willful  tres- 
passer can  not  acquire  title  to  property  merely  by  changing  it 
from  one  article  into  another,  as  by  working  trees  cut  down  into 
shingles,  or  into  cord  wood,  logs,  or  rails.  And  that  the  law 
has  been  so  from  time  immemorial,  is  evident  from  the  year 
books,  where  it  is  said  that  whatever  alteration  of  form  any  prop- 
erty may  undergo,  the  owner  thereof  may  take  it  in  its  new  shape, 
provided  he  can  prove  the  identity  of  the  original  materials;  as 
if  leather  be  made  into  shoes,  cloth  into  a  garment,  trees 
squared  into  timber,  or  iron  made  into  bars.  And  the  same  doc- 
trine is  recognized  in  modem  cases:  See  6  Johns.  340;  6  Id.  168; 
10  Id.  287,  and  7  Cow.  95.  It  is  true  that  if  the  plaintiff  fail  to 
prove  the  identity  of  the  property  in  question,  or,  in  other  words, 
to  show  that  the  original  materials  were  the  same  which  belonged 
to  him,  he  can  not  recover;  but  whether  the  same  or  not,  is  an 
inquiry  into  a  fact  which  falls  vrithin  the  province  of  the  jury. 
The  pernicious  consequences  of  a  different  rule  are  sufficiently 
obvious.  Should  a  willful  trespasser  be  able  to  protect  himself 
by  any  change  which  he  might  communicate  to  the  shape  or 
form  of  the  materials,  an  unbounded  license  would  be  given  to 
plunder,  and  the  security  of  personal  property  would  be  exceed- 
ingly diminished. 

In  Pennsylvania,  the  action  of  replevin  has  been  liberally  ex- 
tended, and  it  embraces  almost  every  case  of  personal  property 
which  is  in  the  possession  of  one  person,  and  claimed  by  another. 
It  will  lie  for  the  rails  and  posts  sued  for  in  the  present  suit. 

Other  errors  were  assigned,  but  were  abandoned  on  the  argu- 
ment, and,  therefore,  need  not  be  considered.  The  plaintiff 
then,  in  our  opinion,  has  failed  to  support  the  errors  assigned, 
and  the  judgment  is,  therefore,  to  be  affirmed. 

Judgment  affirmed. 

Cited  in  Herdie  v.  Young,  56  Pa.  St  178,  to  the  point  that  leplovfai  will  lie 
for  property,  although  its  form  has  been  changed,  if  its  identity  can  be  ealab> 
lished.    Also  cited  in  Lewis  v.  HohvMon,  10  Watts,  342. 

Where  Reflevdt  Lies. — Replevin  lies  wherever  trespass  c2e  b(mU  atporta* 
tia  would  lie:  MarsluM  v.  Davis,  19  Am.  Dec.  463,  and  note^  468. 

Repletix  Does  not  Lie  for  slates  taken  out  of  a  quarry,  by  a  plaintiff  nol 
in  possession  of  the  real  estate  against  a  defendant  in  possession  thsnof  im« 
der  claim  of  right:  ^rotm  v.  Caldwell,  13  Id.  660. 
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GOLUNS  V.  Lemastebs. 

[1  BaileTm  Law,  848.] 

RicxnrxBT  AOAiam  Om  Obligor  on  a  Joint  Bond,  withoat  ntiifMtioQ, 
is  no  bar  to  asabaeqnent  action  against  his  oo-obligor. 

Debt  upon  a  bond.  Lemasters  suffered  judgment  by  default. 
His  co-defendanty  Lee,  pleaded  a  former  recovery  by  the  plaintiff, 
against  Lemasters,  for  the  same  debt;  and  the  plaintiff  demurred 
to  this  plea.  The  presiding  judge  gave  judgment  for  the  de- 
fendant on  the  demurrer,  and  the  plaintiff  now  mored  to  re- 
terse  this  judgment. 

Thomson,  for  the  motion. 

Bobo,  contra. 

CksLOOCK,  J.  According  to  the  view  which  I  have  taken  of 
this  case,  it  is  necessary  to  decide  only  the  last  point  made  in 
the  brief,  namely,  whether  the  recovery  against  Lemasters  is  a 
bar  to  the  present  suit.  This  question  turns  upon  a  doctrine  of 
law,  which  seems  never  to  have  been  well  understood  or  defined, 
and  about  which  a  .contrariety  of  opinion  exists,  even  at  the  pres- 
ent day.  It  appears  to  me  so  manifestly  repugnant  to  the  prin- 
ciples of  abstract  justice  that  the  plea  should  prevail,  that  I 
have  been  induced  to  examine  more  fully  into  the  foundations 
of  the  doctrine  by  which  it  is  to  be  sustained;  for  if  it  depends 
upon  mere  technical  reasoning,  unsupported  by  any  sound  prin- 
ciples of  policy,  I  should  not  be  disposed  to  regard  the  diffi- 
culties presented  by  it  as  insuperable;  unless  indeed  it  should 
turn  out  to  have  been  too  long  settled  by  decided  cases  to  be 
DOW  open  to  judicial  discussion  of  its  authority. 


no  Collins  v.  Lemastebs.  [S.  CaroliDa» 

It  is  certainly  well  established,  that  all  of  the  joint  contractors 
must  be  sued  together;  but  whatever  may  have  led  to  the  role, 
it  is  equally  certain  that  its  application  may  be  dispensed  with 
by  any  of  tne  contractors,  who  are  sued  separately,  for  it  will 
not  avail  as  a  defense,  unless  it  is  pleaded  in  abatement:  1  Oh. 
PL  29.  It  is  true,  that  in  the  conclusion  of  the  passage  cited 
Mr.  Chitty  adds,  that  '*  there  is  this  objection,  in  the  case  of  a 
joint  contract,  to  the  non-joinder  of  one  or  more  of  the  several 
parties  liable,  that  if  judgment  be  obtained  against  one,  in  a 
separate  action  against  him  on  such  contract,  the  plaintiff  can 
not  afterwards  proceed  against  the  parties  omitted,  and  conse- 
quently loses  their  security:"  Id.  80.  And  this  is  laying  down 
the  doctrine  broadly  enough;  but  the  only  authorities  cited,  are 
Cro.  Jac.  78,  and  Com.  Dig.,  Action  (K.  4)  1,  neither  of  which 
sustains  the  position  contended  for. 

The  passage  in  Comyn  appears,  at  first,  to  support  the  doo» 
trine  in  terms.  The  words  are :  ' '  A  recovery  against  one  obligor, 
and  execution,  will  be  a  bar  in  debt  against  the  co-obligor." 
But  the  reference  is  to  a  case  in  Moore,  29;  and  on  adverting  to 
that  case,  it  will  be  found  that  by  **  execution"  is  meant,  having^ 
had  execution  of  the  judgment,  and  that  the  term  execution  is 
used,  in  this  place,  as  equivalent  to  satisfaction.  That  this  was 
Comyn's  meaning  is  rendered  palpable  by  his  also  referring  to 
a  subsequent  passage  in  his  own  book,  which  is  totaUy  irrecon- 
cilable with  the  former,  on  any  other  supposition.  The  passage 
alluded  to  is  in  Com.  Dig.,  Action  (L.  4)  9,  and  is  as  follows: 
*'  So  a  recovery  and  execution  against  one,  where  the  thing  de- 
manded is  certain,  is  no  bar  in  another  action  against  another 
upon  the  same  foundation;  as  if  two  be  bound  by  a  bond,  a  re- 
covery and  execution  against  one,  is  no  bar  in  an  action  upon 
the  same  bond  against  the  other  obligor."  The  references  to 
this  passage  are:  Yelv.  67;  6  Bep.  45  a,  and  Cro.  Jac.  74. 

The  other  authority  cited  by  Chitty,  Cro.  Jac.  78,  is  the  same 
which  is  referred  to  by  Comyn  for  the  support  of  the  exactly 
opposite  doctrine,  a  circumstance  of  itself  calculated  to  excite 
a  doubt  as  to  the  accuracy  of  the  rule  propounded  by  Mr. 
Chitty.  It  is  the  case  of  Brown  v.  WaoUon,  and  is  the  same 
which  is  referred  to  in  Yelv.  67,  where  it  is  reported  by  the 
title  of  Broome  v.  WooUon.  It  was  an  action  of  trover  for 
plate.  At  another  time  the  plaintiff  had  sued  J.  S.,  supposing 
the  conversion  to  have  been  by  him,  and  had  recovered  twenty 
pounds,  and  had  execution  for  the  damages.  This  was  pleaded 
in  bar,  with  an  averment  that  these  were  the  same  goods;  to 
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whicli  the  plaintiff  demnired,  and  contended  that  the  party's 
being  in  execution  is  not  any  satisfaction,  unless  the  money  was 
paid.  The  court,  however,  held  the  plea  to  be  good,  and  gave 
judgment  for  the  defendant.  But  what  does  this  case  prove? 
In  the  first  place,  it  was  not  a  case  of  joint  contract,  and  there- 
fore is  altogether  wide  of  the  doctrine  contended  for  by  Mr. 
Chitty.  In  the  second  place,  if  there  had  been  a  joint  conver- 
sion, it  could  not  sustain  a  separate  action  against  Woottou; 
and  if  the  conyersion  had  been  by  one  alone,  then  the  judgment 
against  J.  S.  had  established  that  he  was  the  person  to  be  charged; 
and  under  no  circumstances,  therefore,  could  the  plaintiff  main- 
tain an  action  against  Wootton,  unless  he  was  entitled  to  be 
paid  twice  for  the  same  goods.  That  these  were  the  views  oi 
the  court  is  obvious,  even  from  the  language  used,  although  not 
very  definite  or  precise.  **  But  all  the  court,"  says  the  reporter, 
"  held  the  plea  to  be  good :  for  the  cause  of  action  being  against 
divers,  for  which  damages  uncertain  are  recoverable,  and  the 
plaintiff  having  judgment  against  one  person  for  damages  cer- 
tain, that  which  was  uncertain  before  is  reduced  in  rem  judi' 
caiam^  and  to  certainty:  which  takes  away  the  action  against  the 
others."  The  reporter  goes  on  to  state:  **  And,  therefore.  Pop- 
bam  said,  if  one  hath  judgment  to  recover  in  trespass  against 
one,  and  damages  are  certain,  although  he  be  not  satisfied,  yet 
he  shall  not  have  a  new  action  for  this  trespass.  By  the  same 
reason,  e  contra,  if  one  hath  cause  of  action  against  two,  and 
obtain  judgment  against  one«  he  shall  not  have  remedy  against 
the  other;  and  the  alleging  that  he  hath  one  in  execution  for 
this  cause  is  not  an  answer  to  the  purpose;  and  ihe  difference 
between  this  case,  and  the  case  of  debt  upon  an  obligation 
against  two,  is,  because  there  eveiy  of  them  is  chargeable, 
and  liable  to  the  entire  debt;  and,  therefore,  a  recovery  against 
one  is  no  bar  against  the  other  until  satisfaction."  Fenner,  J., 
added,  **  that  in  case  of  trespass,  after  the  judgment  given,  the 
property  of  the  goods  is  changed,  so  as  he  may  not  seize  them 
again:"  Cro.  Jac.  74.  This  last  sentence  is  a  key  which  un- 
locks the  whole  principle  of  the  decision;  and  nothing  can  be 
more  positive  in  refutation  of  the  doctrine  of  Mr.  Chitty,  than 
the  concluding  sentence  of  Popham's  opinion. 

It  appears,  then,  that  the  authorities  cited  by  Ohitty  refute 
instead  of  supporting  him;  and  the  doctrine,  if  sound,  rests 
altogether  upon  technical  reasoning,  unsupported  by  any  de- 
oase  which  has  been  brought  to  our  view.     The  force  of 
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this  reasoning  rnay  be  tested  by  the  examination  of  the  remain- 
ing authority  referred  to  by  Comyn,  namely,  Higgin's  case,  6 
Bep.  45.  That  was  an  action  of  debt  brought  in  the  common 
pleas,  by  an  executrix  and  her  husband,  on  a  bond  to  her  testa- 
tor. The  defendant  pleaded  that  the  obligee  in  his  life-time 
had  recovered  judgment  against  the  same  defendant  on  the 
same  bond,  and  that  it  had  been  removed  by  vmt  of  error  into 
the  king's  bench,  and  that  the  judgment  remained  of  force  and 
unreversed;  but  the  plea  did  not  allege  that  the  plaintiff  had  had 
execution.  The  plaintiff  demurred,  and  the  court  gave  judg- 
ment for  the  defendant.  Lord  Coke  states,  in  the  report  of  this 
case,  that  formerly  a  plea  of  former  recovery  was  no  bar;  be- 
cause the  practice  was,  that  when  judgment  was  recovered,  the 
defendant  applied  to  the  court  to  have  the  bond  damned,  and 
if  he  neglected  to  do  so,  judgment  might  again  be  had 
against  him  for  his  folly.  But,  he  adds,  this  practice  had  be- 
come obsolete,  and  the  judges  now  held  that  the  nature  of  the 
duty  was  changed  by  the  judgment,  and,  therefore,  after  judg- 
ment a  new  action  could  not  be  maintained  on  the  old  obligation. 
He  then  observes:  "And  as  to  the  case  which  has  been  objected, 
that  where  two  are  bound  jointly  and  severally,  and  the  ob* 
ligee  has  .judgment  against  one  of  them,  that  yet  he  may  sue 
the  other,  it  was  well  agreed;  for  against  him  the  nature  of  the 
bond  is  not  changed,  but,  notwithstanding  the  judgment,  he 
may  plead  that  it  is  not  his  deed:"  6  Bep.  46.  It  is  perfectly 
immaterial,  in  my  opinion,  that  the  case  is  put  of  a  joint  and 
several  bond.  It  is  sufficient  for  the  purposes  of  this  case  that 
a  judgment  does  not  always  extinguish  the  original  debt.  The 
foundation  of  the  doctiine.is,  that  the  bond  is  merged  in  an  ob- 
ligation of  a  higher  nature;  and  it  can  not,  therefore,  extend  to 
one  against  whom  this  higher  obligation  does  not  exist.  The 
only  ground  on  which  the  defendant  Lee  can  avail  himself  of 
the  judgment  against  Lemasters  is  that  he  can  not  be  sued 
without  the  latter,  and  that  as  to  him  the  judgment  is  a  bar  to 
a  new  action.  Now,  waiving  an  examination  of  the  question 
whetlier  it  would  be  a  good  bar  even  as  to  Lemasters,  it  is  diffi- 
cult to  discover  any  principle  upon  which  it  can  be  allowed  to 
avail  Lee,  when  his  co-defendant  does  not  choose  to  set  it  up  as 
a  defense.  If  the  action  were  now  brought  for  the  first 
time,  Lee  must  have  pleaded  to  the  merits,  if  Lemasters  had 
been  joined:  and  what  difference  can  it  make,  that  there  has 
been  a  judgment  against  the  latter,  if  he  does  not  complain  a( 
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being  sued  a  second  time?  All  that  Lee  is  entitled  to  say,  is, 
"Mj  contract  was  that  both  should  be  sued  together;"  and 
the  answer  is  that  both  are  sued.. 

I  think  the  case  of  Sheehy  ▼.  MandeviUe  and  Jamesson,  6  Cranch, 
253,  decides  the  reiy  point.  It  is  true,  that  the  facts  of  that 
case  are  somewhat  different  from  the  present;  but  there  was  a 
joint  liability,  and  suit  was  commenced  and  judgment  recovered 
against  one  only,  whether  from  accident  or  design,  can,  I  con- 
ceiye,  make  no  difference.  Afterwards,  upon  the  discoveiy  of 
a  dormant  partnership,  a  joint  action  was  brought  against  the 
former  defendant  and  the  dormant  partner,  and  the  plaintiff 
was  allowed  to  recover,  although  the  question  was  distinctly 
raised  by  a  demurrer.  Chief  Justice  Marshall,  in  reply  to  the 
argument  of  one  of  the  counsel,  who  put  the  case  of  a  joint 
bond  as  an  authority  that  the  action  could  not  be  maintained, 
denies  it  to  be  law  as  to  such  a  case.  '*  In  point  of  real  justice," 
he  observes,  "  there  can  be  no  reason  why  an  unsatisfied  judg- 
ment against  Jamesson  should  bar  a  claim  upon  Mandeville." 
And  again:  *' Admitting  that  the  previous  judgment  against 
Jamesson  would  be  a  sufficient  bar  as  to  him,  had  Jamesson  and 
MandeviUe  joined  in  the  same  plea,  it  would  have  presented  an 
inquiry  of  some  intricacy,  how  far  the  benefit  of  that  bar  could 
be  extended  to  MandeviUe.  But  they  have  not  joined  in  the 
same  plea.  They  have  severed;  and  as  the  whole  note  is  not 
merged  in  a  judgment  obtained  against  Jamesson  on  his  individ- 
ual assumpsit,  the  court  is  not  of  opinion  that  MandeviUe  has 
so  pleaded  this  matter  as  to  bar  the  action :"  6  Cranch,  265, 266. 
Some  stress  is  laid,  in  the  course  of  the  opinion,  on  the  original 
assumpsit  of  Jamesson;  butvrith  great  deference,  I  do  not  think 
it  can  affect  the  question,  because  the  recovery  was  had  on  the 
joint  liabiUty. 

I  can  discorer  no  reasons  of  sound  poUcy  for  the  doctrine 
contended  for  by  the  defendant.  The  security  of  the  other 
joint  contractors  is  not  lessened  by  the  obligation  of  one  of  them 
being  converted  into  a  judgment.  Even  as  to  the  latter,  the 
risk  incurred  of  being  made  to  pay  the  same  debts  twice,  is 
merely  ideal;  and  were  it  otherwise,  it  is  the  result  entirely  of 
his  own  neglect.  To  have  pleaded  that  the  liability  was  joint, 
would  have  prevented  the  recovery  of  the  first  judgment;  and 
it  really  seems  to  be  departing  vndely  from  everything  Uke  prin- 
ciple, to  say,  that  his  having  permitted  a  judgment  to  be  recov- 
ered against  him  which  the  plaintiff  was  not  entitled  to  recover, 
should  be  a  bar,  even  as  to  himself,  to  an  action  which  the 
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plaintiff  was  clearly  entitled  to  rnaintain.  It  wonld  be  a  mach 
better  reason  for  vacating  or  arresting  the  judgment  than  for 
setting  it  np  as  a  bar  to  the  new  action.  Certainly,  however,  it 
can  not  avail  as  a  defense  to  a  stranger  to  the  first  jnd' fment. 

Upon  the  whole,  if  the  technical  di£Bcalty  were  better 
founded,  and  was  to  be  r^farded  as  insuperable  at  this  day, 
and  we  were,  therefore,  compelled  to  say  that  the  bond  was  al- 
together  merged,  as  to  both  obligors,  by  a  judgment  against  one 
of  them,  I  should  have  no  hesitation  in  setting  aside  the  judg- 
ment, when  both  the  parties  to  it  request  that  it  may  be  done* 
But  it  seems  to  me  that  the  plea  is  bad  on  principle;  and  that 
the  judgment  against  Lemasters,  without  satisfaction,  can  be 
no  bar  to  the  present  action  as  to  Lee. 

Johnson,  J.  I  concur  with  my  brother  Golcook,  that  the  mo- 
tion in  this  case  should  be  granted.  The  general  rule  is,  that 
an  action  will  not  lie  against  one  of  several  joint  obligors;  and 
the  rule,  that  if  the  plaintiff  sue  and  recover  judgment  against 
one  of  them,  it  is  a  bar  to  an  action  against  the  other,  is  only  a 
modification  of  the  rule,  or  rather  another  application  of  it  to 
a  different  state  of  facts.  He  can  not  maintain  an  action 
against  the  other,  because  he  can  not  sue  one  of  several  joint 
contracting  parties;  and  this  modification  of  the  rule  was  in- 
tended to  meet  this  state  of  facts.  It  could  not  have  been  fore- 
seen that  a  defendant  against  whom  a  judgment  had  abreadr 
gone  would  have  acquiesced  in  a  second  recovery  for  the  same 
cause  of  action;  and  it  was  only  in  protecting  him  against  a 
second  recovery,  that  his  co-obligor  was  necessarily  protected  by 
the  original  rule,  that  one  of  several  joint  obligors  can  not  be 
sued  alone. 

How  is  the  fact  here?  Lemasters,  against  whom  the  judgment 
was  obtained,  has  not  contested  the  plaintiff's  right  to  recover. 
On  the  contrary,  he  has  joined  with  the  plaintiff  in  an  applica- 
tion to  the  court  to  arrest  that  judgment,  for  the  express  pur- 
pose of  putting  it  out  of  the  way  of  the  present  recovery. 
There  is  no  objection  to  the  non-joinder  of  proper  parties  in 
the  present  action;  and  it  is  difficult  to  conceive  in  what  way 
the  defendant  Lee  has  been  prejudiced  by  the  former  recov- 
ery. It  has  not  deprived  him  of  any  right  which  he  before  had» 
nor  has  it  subjected  him  to  any  additional  liability.  If,  in  con- 
sequence of  the  former  judgment,  Lemasters  be  liable  to  pay 
the  same  debt  twice,  he  is  not  interested,  because  he  is  only 
bound  to  pay  it  once.  There  is,  then,  neither  reason  nor  jostioe 
in  the  application  of  the  rule  to  this  case. 
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KoTT,  J.,  was  absent,  from  indisposition. 
Motion  granted. 

The  doctrine  of  the  principal  case  was  approved  and  followed  in  the  sabee- 
qiient  case  of  TrtoMurtn  ▼.  BaJbu^  2  Bailey  Law,  348,  in  which  it  was  decided 
thai  a  former  recovery  agiunst  the  sheriff  alone,  without  satisfaction,  was  no 
bar  to  a  aufaeequent  joint  action  on  his  bond  against  himself  and  his  sureties, 
for  the  same  default.  O'Keall,  J.,  in  delivering  the  opinion  of  the  court, 
■dd:  "It  is  well  settled,  that  if  one  joint  contractor  is  sued  separately  and 
a  recovery  had,  and  he  is  afterwards  sued  jointly  with  the  others,  he  alone, 
against  whom  the  recovery  was  had,  can  plead  it  in  bar,  and  that  the  others 
have  no  right  to  make  the  objection,  if  he  does  not  choose  to  rely  on  it: 
Sheehy  v.  MandeaiUe  and  Jamtason^  6  Cranch,  253;  Collins  v.  Lemcutera  and 
Lee,  decided  at  this  place,  December  term,  1829.  Neither  of  these  cases, 
however,  deddee  that  it  would  be  a  good  plea  in  bar  for  the  defendant  against 
whom  the  recovery  was  had,  in  a  joint  action  against  all  the  contractors.  I 
am  satisfied  it  would  not  For  if  it  was,  the  par^  could  never  recover  at 
all  against  the  others;  he  must  recover  in  a  joint  action  on  a  joint  contract 
against  all  the  parties  or  none,  except  in  the  case  of  a  certificated  bankrupt, 
insolvent  debtor,  and,  perhaps,  an  iufant.  Hence,  if  the  plea  were  good  for 
Qoe,  it  must  be  for  all;  and  we  have  already  seen  that  the  others  can  not 
plead  it.  The  judgment  against  one  of  several  joint  contractors  is  a  nullity; 
it  may  be  arrested  at  any  time  before  execution." 

This  case,  which  certainly  carries  the  doctrine  to  its  extreme  Umit,  was 
approved  by  a  majority  of  the  court  in  Union  Bank  v.  Hodges,  11  Rich.  L. 
480,  in  which  O'Neall,  J.,  again  delivered  the  opinion  of  the  court,  quoted  the 
extract  given  above,  and  stated  that  the  opinion  in  the  case  of  Trecuurers  v. 
BaUahad  in  every  word  the  concurrence  of  each  and  all  of  the  judges  of  the 
Appeal  court  at  that  time.  He  admitted  that  in  England,  in  Massachusetts, 
and  perhaps  in  other  states,  the  plea  would  be  good,  but  denied  that  it  was 
■o  in  South  Carolina.  In  this  case  it  was  decided  that  a  recovery  against  two 
partners,  where  there  were  more,  was  no  bar  to  a  subsequent  suit  i^gainst  all 
the  partners  on  the  same  cause  of  action.  Wardlaw,  J.,  delivered  a  dissent- 
ing opinion,  inserted  at  page  724  of  the  same  report,  in  which  he  maintained 
the  opposite  doctrine,  and  that  which  is  undoubtedly  supported  by  the  great 
weight  of  authority,  both  in  England  and  in  this  coimtry.  ''Whenever  two 
or  more  persons  are  jointly  liable,  so  that  if  an  action  be  commenced  against 
any  less  than  the  whole  number,  the  non-joinder  of  the  others  will  sustain  a 
plea  in  abatement,  a  judgment  against  any  of  those  so  jointly  bound,  mei^ges 
the  entire  cause  of  action.  The  cause  of  action  being  joint,  the  plaintiff  can 
not  be  allowed  to  sever  it  against  the  objection  of  any  of  the  defendants. 
By  taking  judgment  against  one,  he  merges  the  cause  of  action  as  to  that  one, 
and  puts  it  out  of  his  power  to  maintAin  any  further  suit,  either  against  the 
others  severally,  or  against  all  combined.  A  different  conclusion  was  an- 
nounced by  Chief  Justice  Marshall  in  the  case  of  Sheeky  v.  Mandemlle,  6 
Cranch,  253.  He  there  held  that  a  judgment  against  one  of  the  makers  of  a 
joint  note  did  not  merge  it  as  to  the  other  maker.  •  Notwithstanding  the  re- 
spect everywhere  entertained  for  the  opinions  of  this  great  jurist,  this  par- 
ticular one  was  rarely  assented  to  in  the  state  courts,  was  doubted  and  criti- 
cised in  England,  and  after  many  years  was  directiy  overruled  in  the  same 
ooort  in  which  it  was  pronounced.  The  cases  sustaining  it  are  few,  while 
those  which  oppose  it  are  very  numerous:"  Freeman  on  Judg.,  sec.  231;  see, 
also,  note  to  Speed's  Executors  v.  Hann,  15  Am.  Dec.  82,  where  nnmeroua 
cm  this  subject  are  collected. 
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Leb  V.  Giles. 

New  AomoH  oh  Jumouort  ov  MAonmukTs^ft  C!oubt  oan  not  be  faroaght 
until  the  ezpiniion  of  the  period  during  whidh  ezoontion  may  tvae  upon 
sach  judgment. 

SuKMABT  process  upon  a  judgment  in  a  magistrate's  court  for 
nineteen  dollars  and  eigbtj-fiye  cents  debt,  and  ninety-six  cents 
costs,  which  had  been  rendered  only  a  few  days  before  the 
commencement  of  the  present  action.  It  appeared  upon  ex- 
amination of  the  proceedings  that  the  debt  was  originally  but 
ten  dollars,  for  which  sum,  and  one  dollar  and  twenty-one 
cents  costs,  judgment  had  been  obtained  in  June,  1829;  that 
successive  actions  had  been  brought  for  the  same  debt,  until, 
by  the  accumlation  of  costs,  it  amounted  to  the  sum  for  which 
the  present  suit  was  brought;  and  that  the  avowed  object  was 
to  bring  the  debt  within  the  jurisdiction  of  the  court  of  com- 
mon pleas,  in  order  to  obtain  an  execution  against  the  body 
and  lands  of  the  defendant.  The  judge  held  that  a  new  action 
could  not  be  brought  upon  the  judgment  within  a  year  and  a 
day,  and  that  the  present  action  was,  therefore,  premature  and 
unfoimded,  and  ordered  a  nonsuit,  holding  that  all  the  judg- 
ments in  the  magistrate's  court,  except  the  first,  were  irregular 
and  void. 

The  plaintiff  now  moved  to  set  aside  the  nonsuit  on  the  fol* 
lowing  grounds:  1.  That  the  judgment  of  a  court  of  competent 
jurisdiction  can  not  be  inquired  into  by  any  other  tribunal,  ex- 
cept in  due  course  of  appeal;  2.  That  an  action  may  be  brought 
on  a  judgment  as  well  within  a  year  and  a  day  as  afterwards; 
8.  That  if  the  general  rule  be  otherwise,  an  exception  exists 
when  the  new  action  is  brought  in  another  jurisdiction  for  the 
purpose  of  obtaining  an  execution  of  greater  eflkaoy. 

McCrady^  tot  the  motion. 

Teadon^  contra. 

By  Court,  Coloook,  J.  The  counsel  in  this  case  have  taken 
a  very  wide  and  extensive  range,  through  which  I  have  neither 
time  nor  inclination  to  follow  them.  Neither  is  it  necessaiy  to 
do  so,  in  order  to  decide  the  case  before  us.  The  conclusion 
to  which  I  have  come  on  one  of  the  points  made,  disposes  of 
the  present  motion;  and  even  if  the  other  points  had  been 
material,  I  should  not  regard  the  questions  arising  out  of  them 
as  any  longer  open.     Every  day's  experience  confirms  me  in 
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the  opinion  that  we  ought  to  adhere  to  our  decisions,  particu- 
larly on  controverted  points  which  have  been  elaborately  dis- 
cussed and  considered.  It  is  wearisome  to  the  mind,  and  un- 
profitable to  the  community,  to  be  again  and  again  considering 
them.  I  shall  not,  therefore,  inquire  whether  it  is  proper  to 
permit  an  action  of  debt  to  be  brought  on  a  magistrate's  judg- 
ment, nor  whether  such  a  judgment  is  conclusive  of  the  rights 
of  the  parties  as  to  the  matters  determined.  The  first  point 
was  decided  in  2bd<i  v.  WUliamson,  1  McC.  148;  and  in  the  case 
of  Starke  v.  Woodward^  1  Nott  &  M.  329,  it  was  ruled  by  Mr. 
Justice  Nott,  with  the  concurrence  of  the  whole  court,  to  be 
now  a  well-settled  principle  of  law,  that  an  ezistiug  judgment 
or  decree  of  a  competent  court,  upon  a  matter  within  its  juris- 
diction, is  conclusive  of  the  rights  of  the  parties  on  the  same 
point  in  any  other  court  of  concurrent  jurisdiction.  And  I  will 
add,  that  this  is  more  peculiarly  proper  where  the  right  of  ap- 
peal is  given  even  to  the  highest  tribunal  in  the  state. 

But  the  question  is  made,  whether  the  action  be  can  brought 
on  such  a  judgment  within  the  year  and  a  day.  On  this  point,  I 
think  there  is  a  very  fortunate  coincidence  between  policy  and 
authority;  the  first  of  which  most  clearly  forbids  such  unneces- 
sary and  grievous  vexation  and  imposition  as  would  result  from 
suffering  suits  to  be  brought  on  judgments  obtained  in  these 
inferior  tribunals,  at  the  pleasure  of  the  party;  and  the  latter  of 
which,  I  think,  imposes  the  wholesome  and  necessary  restraint. 
In  the  establishment  of  these  inferior  tribunals  it  was  intended 
that  justice  should  be  so  administered  as  to  meet  the  wants  and 
conveniences  of  all  classes  of  persons;  but  it  was  obviously  nec- 
essary to  restrict  them  to  the  most  direct  and  ordinary  means 
of  enforcing  their  decrees;  to  suffer  them  to  operate  on  the 
property,  and  not  on  the  person  of  the  debtor,  and  to  prevent 
them,  as  far  as  practicable,  from  becoming  the  engines  of  oppres- 
sion. When  a  judgment,  then,  is  obtained  in  a  magistrate's 
court,  and  an  execution  issues,  it  should  be  considered  as  opera- 
tive for  the  year  and  the  day.  It  may  be  neoessary,  perhaps, 
to  renew  the  executions,  but  that  is  a  matter  which  must  be 
regulated  by  the  practice  of  these  courts.  The  judgment,  how- 
ever, like  judgments  in  other  courts,  must  be  considered  as 
operative  for  that  time.  If  it  were  permitted  to  lie  dormant  for 
that  period,  then  a  suit  might  be  maintained  on  it. 

It  seems  to  have  been  made  a  question  whether  an  action 
eould  be  brought  in  any  court  within  the  year  and  the  day;  and 
are  to  be  foand  on  both  sides  of  the  question.    Upon  i«f- 
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erenoe  (o  the  original  case,  in  the  yearbook,  48  Edw.  m.,  2  b., 
I  think,  so  far  as  that  may  be  regarded  as  authority,  it  deter- 
mines that  it  may  be  brought  only  after  the  year  and  the  day. 
In  2  D'An.  Abr.  500,  Debt  (0),  and  7  Yin.  Abr.  352,  Debt 
(0),  it  seems  to  have  been  so  understood,  for  they  both  refer  to 
it  under  the  head  of  at  what  time/'  the  action  may  be  brought. 
In  both  it  is  said:  '*  If  a  man  had  recovered  a  debt,  he  might 
have  an  action  of  debt,  on  this  judgment  after  the  year." 
Selwyn  says:  *'  Debt  lies  upon  a  judgment,  within  or  after  the 
year  after  the  recovery;"  but  he  refers  to  the  same  law  and  to 
no  other:  Wh.  Selw.  445.  And  the  same  doctrine  is  to  be 
found  in  Com.  Dig.,  Debt  (A.  2),  but  the  reference  there  also  is 
to  the  case  in  the  yearbook:  43  Edw.  m.  In  1  Esp.  N.  P.  196, 
speaking  of  the  action  of  debt  on  judgment,  it  is  said :  ''This  was 
the  common  law  remedy  in  cases  where  execution  had  not  been 
sued  out  before  the  expiration  of  the  year  and  day  after  judgment. 
But  the  statute  of  Westminster  2d,  c.  45,  having  given  the  rem- 
edy by  scire  facias,  on  the  judgment,  that  is  the  practice  now." 
But  the  whole  matter  depends  on  the  question  whether  a 
judgment  is  operative  for  a  year  and  a  day  at  the  common  law; 
for  if  it  is,  why  within  that  time  have  any  other  remedy  ?  No 
sensible  reason  can  be  given  why  there  should  be,  whilst  it  can 
not  escape  observation  that  it  would  be  uselessly  oppressive  if 
there  were.  I  can  never  sanction  the  idea- that  a  new  action 
should  be  permitted,  by  way  of  punishing  the  debtor  for  not 
paying  his  debt.  There  is  something  barbarous  in  it,  and 
wholly  inconsistent  with  the  mild,  benignant,  and  just  spirit  of 
the  common  law.  As  long  as  the  judgment  is  operative,  the 
creditor  has  the  means  of  enforcing  payment;  and  if  the  debtor 
can  pay,  an  execution  is  as  effectual  as  another  suit,  and  more 
expeditious.  To  allow  successive  actions  to  be  brought  in  the 
inferior  tribunals,  in  particular,  for  the  purpose  of  increasing 
the  debt,  until  an  additional  remedy  against  the  body  could  be 
obtained,  would,  in  my  humble  judgment^  be  making  the  law 
the  instrument,  in  the  hands  of  individuals,  of  vengeance  and 
oppression.  Why  provide  by  law  that  the  body  of  an  individual 
shall  not  be  taken  for  a  debt  less  than  twenty  pounds,  corrency, 
say  twelve  dollars  and  twenty-four  cents,  if  by  this  speedy  pro* 
cess  the  poor  or  unfortunate  being  who  has  contracted  a  debt 
of  ten  dollars,  may  have  his  debt  increased  in  a  few  weeks  to 
double  the  amount,  and  his  body  incarcerated;  when,  at  the 
contracting  of  the  debt,  the  creditor  did  not  look  to  any  such 
security,  nor  the  debtor  to  such  a  responsibility? 
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That  a  judgment  is  operative  for  the  year  and  a  day,  is»  I 
may  say,  a  legal  axiom.  Why  it  was  so,  is  not  vexy  importanc. 
This  period  was  very  early  adopted  as  a  legal  limitation  to  pro- 
ceedings in  courts  of  justice.  The  judgment  must  be  entered 
up  within  that  time,  or  the  proceeding  is  out  of  court:  an  ap- 
peal was  formerly  necessarily  to  be  sued  within  that  time:  the 
death  must  be  within  the  year,  or  no  prosecution  for  murder 
will  lie:  and  an  estray  must  be  challenged  within  that  time,  or 
it  belongs  to  the  lord:  8  Inst.  63;  5  Bep.  107,  b.  Jac.  L.  D.,  year 
and  day;  2  Bay,  444.  Here  the  judgment  and  execution  on 
which  the  action  was  brought  were  in  full  operation,  and  there- 
fore the  action  was  improperly  brought  The  plaintiff  had  her 
remedy,  and  was  not  entitled  to  the  further  aid  of  another 
tribunal,  and  a  nonsuit,  therefore,  was  properly  ordered. 

Motion  refused. 


In  the  case  of  Shooter  ▼.  AfeDiffie,  5  Rich.  61,  66,  Frost,  J.,  delivering  the 
opinion  of  the  majority  of  the  coart»  thus  refers  to  the  principa]  case:  "In 
delivering  the  judgment  of  the  oovat,  Jndge  Ooloock  disoassed  the  question 
whether,  at  common  law,  an  action  can  be  brought  on  a  judgment  within  a 
year  and  a  day;  and  cites  very  respectable  authorities  showing  that  it  may 
be.  After  a  hasty  review  of  all  the  authorities,  however,  an  intimation  of 
opinion  against  such  action  is  expressed.  The  case  was  decided  chiefly  on 
the  grounds  that  a  second  action  on  a  judgment*  as  it  gives  no  new  remedy 
for  satisfaction  of  the  second  judgment,  is  merely  vexatious  and  oppressive; 
And  that  the  magistrate's  jurisdiction  was  created  for  the  recovery  of  small 
debts,  at  small  costs;  and  the  humane  policy  of  the  act  would  be  defeated,  if 
the  plaintiff  were  permitted,  by  successive  actions  on  the  judgment  and  the 
siocomnlated  costs,  to  increase  his  cause  of  action  beyond  the  magistrate's 
jurisdiction.  Although  this  case  may  not  be  a  direct  authority  to  that  effect, 
yet  it  may  safely  be  assumed  that  this  court  will  not  permit  a  fresh  suit  to  be 
brou^t  on  a  judgment,  when,  by  the  second  judgment,  no  new  remedy  is 
obtained,  and  when  the  only  effect  of  the  suit  would  be  to  increase  costs  and 
harass  the  defendant."  The  court*  however,  held  in  this  case  that  the  rule 
related  only  to  a  fresh  suit  by  common  law  process,  but  did  not  include  a  suit 
by  foreign  attachment;  and  they  decided  that  a  suit  might  be  brought,  by 
foreign  attachment,  on  a  judgment,  while  it  was  enforceable  by  execution. 
But  whatever  may  be  the  rule  of  decision  in  South  Carolina  on  tbiB  subject, 
the  doctrine  that  an  action  on  a  judgment  can  not  be  maintained,  while  such 
judgment  is  enforceable  by  execution,  can  not  be  sustained  by  the  authorities 
elsewhere:  "At  common  law  a  party  has  a  right  of  action  upon  his  judgment 
•8  soon  as  it  is  recovered.  This  right  is  neither  barred  nor  suspended  by  the 
issuing  of  an  execution;  nor  because,  from  having  the  right  to  take  out  execu- 
tion,  the  plaintiff's  action  seems  to  be  unneoessaryf '  Freeman  on  Judg.,  sea 
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SiNOLETABY   V.   GaBTEB. 

£1  Bailit  Law,  487.] 
Lbtt  bt  Diputt  SHSBmr,  who  was  Pladitiit  nr  thb  Eraoonoir  iind«r 

which  it  WM  made,  is  void,  and  a  sale  under  such  levy  yeata  no  title  in 

the  pnichaaer. 
No  Ofucbr  wbo  is  Intbbbstsd  ik  a  Suit  can  aerre  any  prooeaa  apper^ 

taining  to  it,  from  the  commencement  to  the  condnaion. 

Tbespass  to  tiy.  title.  The  land  in  dispute  had  been  sold  by^ 
the  sheriff  as  the  property  of  the  defendant,  onder  a  fieri  facias, 
at  the  suit  of  the  present  plaintiff  and  others,  and  been  par- 
chased  by  the  plaintiff.  The  judgment  and  execution  were 
produced,  and  the  levy,  sale,  and  execution  of  the  sheriff's  deed 
to  the  plaintiff  were  proved.  The  levy  was  made  by  one  of  the 
plaintiffs  in  the  execution,  and  was  objected  to  as  irregular  and 
void  on  that  ground,  but  the  judge  overruled  the  objection* 
The  jury  found  for  the  plaintiff,  and  the  defendant  now  moved 
to  set  aside  their  verdict  as  contrary  to  law. 

Dunkin,  for  the  motion. 

Doner y  contra. 

By  Court,  Golcook,  J.  Without  going  into  a  consideration 
of  all  the  grounds  taken  in  the  brief,  we  are  of  opinion  that  the 
motion  must  be  granted  on  the  first,  viz.,  that  the  deputy  who 
made  the  levy  was  one  of  the  plaintiffs  in  the  execution.  The 
law,  wisely  foreseeing  that  the  ministers  of  justice  should  be 
freed,  as  far  as  practicable,  from  all  the  improper  bias  which 
may  result  from  self-interest,  has  declared  that  no  man  shall  be 
his  own  officer,  and  that  no  one  shall,  in  his  own  person  and 
by  his  own  hand,  do  himself  right  by  legal  process.  Therefore, 
when  the  officer  is  interested,  it  declares  that  another  shall  act; 
and  this,  in  principle,  applies  to  all,  though  to  some  with 
greater,  to  others  with  less  force. 

A  distinction  has  been  attempted  as  to  the  nature  of  the 
process  and  the  degree  of  interest;  but  I  am  inclined  to  sup- 
port the  broad  ground  as  the  safest,  and  to  say  that  no  officer 
who  is  interested  in  a  suit  shall  serve  any  process  appertaining 
to  it,  from  the  commencement  to  the  conclusion.  Why,  I 
would  ask,  should  it  be  permitted  ?  Are  there  not  always  at 
command  persons  enough  ready  to  discharge  such  duties?  Our 
districts  are  generally  very  compact,  and  sufficient  time  is  af- 
forded for  the  sheriff  himself,  if  an  aetive  and  diligent  offioor, 
to  do  the  biiBiness  personally;   and  it  can  never  oeour  tiial 
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deputy,  or  deputies,  should  have  so  many  suits  that  he  could 
not  himself  serve  all  the  process  connected  with  them.  It  is 
impossible  to  foresee  all  the  evils  which  may  result  from  suffer- 
ing ofScers  to  act  in  their  own  affairs,  and  particularly  these 
subordinate  ofScers.  Much  injury  may  be  done  which  is  never 
heard  of,  but  submitted  to  in  silence  from  an  inability  in  the  suf- 
ferer to  protect  himself.  Although  the  other  irregularities  in  thin 
case  are  not,  perhaps,  when  taken  separately,  sufficient  to  avoid 
the  sale,  yet  it  is  more  than  probable  that  so  many  would  not 
have  occurred  in  a  case  which  had  been  conducted  by  a  disin- 
terested officer.  The  levy  very  imperfectly  worded,  the  adver- 
tisement by  no  means  as  full  as  it  should  have  been,  a  promise 
to  postpone  the  sale,  and  then  the  land  sold,  are,  to  say  the 
least,  I  hope,  very  unusual  occurrences. 

I  am  aware  that  it  is  said  in  some  of  the  old  cases,  five  or  sis 
hundred  years  ago,  that  it  was  doubted  whether  a  sheriff  could 
serve  a  writ  in  which  he  was  interested;  but  these  doubts,  I 
think,  must  always  have  been  unfounded.  The  common  law 
has  been  eulogized  as  a  system  of  reason  and  justice,  adapted 
to  the  exigencies  of  society.  Now,  I  ask  whether  a  proposition 
can  be  stated,  which  would  be  more  universally  concurred  in, 
than  that  no  officer  should  be  permitted  to  act  in  his  own  case  } 
I  know  of  none  which  I  think  should  be  more  general  in  its 
application,  I  would  say,  from  a  constable  to  the  president  of 
the  United  States.  At  this  very  sitting  we  set  aside  a  renuncia- 
tion of  dower,  because  the  justioe  of  the  quorum,  by  whom  it 
was  taken,  was  interested  in  the  transaction,  although  for  his 
children  merely,  and  not  for  himself.  And  in  the  case  of  May 
T.  WaUers,  from  Colleton  district,  decided  in  May,  1823,  2 
McC.  470,  it  was  held  that  the  service  of  a  writ  by  the  deputy 
of  the  plaintiff,  who  was  sheriff,  was  void;  in  which  all  the 
judges  present  concurred,  except  Mr.  Justice  Gantt,  who  dis- 
sented on  the  ground  that  the  sheriff  was  only  the  nominal 
plaintiff.  This  doctrine  is,  however,  supported  by  some  of  the 
old  authorities,  as  in  Gro.  Car.  416;  Plowd.  76,  a.  There  can 
be  no  distinction  made  between  a  deputy  and  the  sheriff  in  such 
cases;  they  are  equally  embraced  in  all  the  reasons  of  the  law^ 
and  are  in  fact  identified.  In  Oage  v.  Qraffam^  11  Mass.  181,  it 
was  laid  down  that  process  served  by  a  deputy  sheriff,  where 
another  deputy  of  the  same  sheriff  is  a  party,  will  be  set  aside 
on  motion. 

The  motion  is  granted  and  a  new  trial  ordered,  because,  as 

Ax.  Dm.  Toil.  XS— a 
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the.  levy  was  illegali  the  sale  was  oonseqaentlj  void,  and  the 
plaintiff's  title  was  not  proren. 
Motion  granted. 

In  Adamt  t.  WUeauei  Bank,  10  Am.  Deo.  88,  it  wm  held  that  a  iherill 
who  was  a  memher  of  a  hanking  oorporatioii,  might  aenre  prooaai  tharaoi^ 
beoaoae^  not  hfllng  penonaUy  liabla,  he  was  not  a  party  to  the 


Gaston  t;.  F^bbby. 

[1  Basjr  Law,  638.] 

PliAiHTin's  BiooviBT  IK  Tbsspass  TO  Trt  Titlb  is  Oohuluhivm  as  agninat 
any  title  to  the  locua  in  quo,  which  the  defendant  had  at  the  time  of  the 
trial 

Tbespass  quare  clausumfregii.  The  plaintifib  had  in  a  former 
action  of  trespass  reoovered  the  locus  in  qujo,  and  had  been  pat 
in  possession  by  the  sheriff,  after  whioh  the  defendant  re-entered 
and  carried  off  a  crop  which  he  had  planted  while  formerly  in 
possession.  At  the  trial  of  the  present  action  the  defendant 
proved  that  the  interest  of  one  of  the  plaintifb  in  the  land  had 
been  purchased  by  him  from  the  sheriff  under  execution.  As 
the  conyeyance  to  the  defendant  bore  date  anterior  to  the  former 
recoveiy,  the  plaintiffs  objected  to  the  admissibility  of  this  evi- 
dence,  on  the  ground  that  the  defendant  waa  precluded  by  the 
recoveiy  from  setting  up  any  title  which  he  had  at  that  time. 
Its  admissibility  was  contended  for  on  the  ground  that  the  title 
now  set  up  was  not  in  issue  in  the  former  suit.  The  judge  held 
that  the  recovery  concluded  the  defendant  only  as  to  any  title 
adverse  to  that  of  the  plaintiffis,  but  did  not  preclude  him  from 
showing  that  he  was  a  tenant  in  common  with  them.  The  ob- 
jection was  therefore  overruled^  and  the  plaintifb  submitted  to 
a  nonsuit^  with  leave  to  move  to  set  it  aside. 

Olinlon,  for  the  motion. 

Blanding,  contra. 

By  Court,  Coloock,  J.  We  are  constrained  to  differ  from  the 
presiding  judge  in  this  case.  The  record  of  the  reoovery  in  the 
former  suit  between  these  parties  is  conclusive  of  the  defend* 
ant's  rights.  It  is  true,  that  to  make  the  record  evidence  on  a 
particular  point,  it  must  appear  that  that  point  was  in  issue;  but 
the  former  action  was  to  try  the  title  to  the  identical  spot  of 
land  on  which  the  defendant  has  again  trespassed,  and  the 
plaintiffs  were  put  into  possession  of  it  by  a  writ  of  habere  facioM 
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jpoaemofnem.  The  defendant  had,  at  that  time,  the  rerv  title 
on  which  he  now  relies,  at  least  his  conveyance  bears  date  long 
anterior;  and  whether  the  former  suit  depended  on  the  extent 
of  the  lines,  or  the  title  itself,  is  wholly  immaterial.  If  one, 
having  a  dozen  different  titles,  could  set  them  up  in  succession 
in  this  way,  a  plaintiff  might  be  kept  in  court  all  his  life.  The 
defendant  was  a  stranger  to  the  plaintiffs;  they  had  a  right  to 
sue  him,  and  he  was  bound  to  defend  himself.  If  he  had  a  title  by 
which  he  could  claim  to  be  a  co-tenant  with  the  plaintifiis,  he 
should  have  produced  it.  As  to  the  possession;  after  the  plaint- 
ifb  had  been  put  in  by  the  writ  of  possession,  the  defendant  was 
elearly  put  out,  in  law,  and  no  defense  can  be  set  up  to  the  ac- 
tion, on  the  alleged  fact  that  the  crop  had  been  planted  by  him. 
If  there  be  anything  in  such  a  defense,  it  can  only  avail  in  miti- 
gation of  damages. 
The  nonsuit  must  be  set  aside,  and  a  new  trial  is  awarded. 

Johnson  and  Evans,  JJ.,  xsonctured. 

Motion  granted. 


HoWABD   V.  WlLIiIAHS. 

[1  Baxlbt  Law,  ff76.] 

Om  BT  Faihxe  to  ms  Child,  or  a  Shall  Pabt  or  ms  Estate,  mada 
At  a  time  when  the  donor  was  perfectly  solvent,  will  be  supported,  al« 
though  he  afterwards  become  insolvent,  and  an  inconsiderable  portion  of 
a  debt  eristing  at  the  time  of  the  gift  still  remains  unpaid. 

BHEsmoir  or  Possbssion  bt  thb  Donob  in  such  Case,  the  donee  being 
«  minor  residing  with  him,  is  not  a  badge  of  fraud,  but  is  consistent  with 
the  gift^  and  such  possession  may  be  considered  that  of  the  donee. 

Thmpass  for  taking  and  carrying  away  the  plaintiff's  slave,  a 
girl  named  Harriet.  The  plaintiff  claimed  through  a  gift  to 
his  wife  from  her  father,  William  Beckham.  The  defendant, 
who  was  the  sheriff,  had  levied  on  the  slave  in  question  and 
sold  her,  under  executions  against  said  Beckham,  holding  that 
the  gift  vTas  fraudulent  and  void  as  to  Beckham's  creditors.  It 
appeared  in  evidence  that  Beckham  owned  the  mother  of  Har- 
riet, and  on  the  birth  of  the  latter  he  gave  her  to  his  daughter 
and  only  child,  now  the  wife  of  the  plaintiff,  who  was  at  that 
time  about  twelve  or  thirteen  years  old.  He  retained  posses- 
sion of  Harriet  up  to  the  time  of  the  levy,  and  paid  taxes  for 
her  in  his  own  name.  His  daughter  resided  with  him  both  be- 
fore and  after  her  marriage,  and  up  to  the  making  of  the  levy, 
and  Harriet  was  known  in  the  family  as  her  servant. 
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Beckham  testified  that  at  the  time  of  the  gift  he  owned  fzom 
fifteen  to  twenty  Blaves,  and  a  plantation  which  afterwards  sold 
for  four  thousand  dollars.  He  was  then  indebted  to  the  bank 
of  Sonth  Carolina  in  the  sum  of  foor  thonsand  dollars  for  bor- 
rowed money,  which  was  at  the  time  still  in  his  hands,  and 
which  he  afterwards  paid.  It  appeared  from  other  testimony, 
that  soon  after  the  gift  he  became  indebted  to  the  bank  in  the 
farther  sum  of  five  thousand  dollars,  making  a  total  of  nine 
thousand  dollars,  for  which  sum  A.  F.  Peay  became  his  surety 
in  1817.  In  1823  he  borrowed  four  thousand  dollars  from  an* 
other  bank,  with  Peay  as  his  indorser.  In  1828,  to  secure  him- 
self against  these  liabilities,  Peay  took  a  confession  of  judgment 
for  six  thousand  dollars,  on  which  judgment  some  payments 
were  made,  but  how  much  did  not  appear.  At  the  time  of  the 
levy,  in  1829,  Beckham  had  become  utterly  insolrent.  The 
defendant  gave  in  evidence  a  list  of  eighteen  judgments  against 
him,  aggregating  fifteen  thousand  dollars.  Some  payments  had 
been  made  on  them,  but  how  much  was  still  due  did  not  ap- 
pear. It  was,  however,  shown  that  a  large  amount  remained 
unsatisfied  after  all  the  property  had  been  sold  by  the  sheriff. 
The  proceeds  of  the  slave,  and  of  some  other  property  sold  at 
the  same  time,  amounted  to  three  hundred  and  thirty-five  dol- 
lars and  seventy-four  cents,  of  which  two  hundred  and  eighty- 
two  dollars  and  thirty-two  cents  had  been  paid  on  a  judgment 
older  than  that  of  Peay,  although  the  debt  had  been  incurred 
subsequent  to  the  gift.  The  remainder  of  the  proceeds  was  paid 
to  Peay. 

There  was  no  evidence  that  any  debt,  still  unpaid,  existed  at 
the  time  of  the  gift,  unless  some  part  of  Peay's  judgment  was 
for  the  debt  then  due  to  the  bank.  Beckham  testified  that  his 
ultimate  insolvency  was  caused  solely  by  large  speculations  in 
the  purchase  and  sale  of  property  made  subsequent  to  the  gift. 

The  judge  instructed  the  jury  that  the  retention  of  possession 
by  the  donor,  after  a  gift  of  personal  property,  was  a  badge  of 
fraud,  although  the  donee  was  his  minor  child  residing  with 
him.  That  altbough  a  donor  may  be  solvent  at  the  time  he 
makes  a  gift,  yet  if  he  retains  possession,  and  on  the  winding 
up  of  his  afiSEdrs  proves  to  be  insolvent,  the  gift  will  be  re- 
garded as  fraudulent,  even  as  to  subsequent  creditors,  with- 
out notice.  That  in  the  present  case  a  part  of  the  proceeds 
of  the  very  slave  claimed  as  a  gift  was  applied  to  the  payment 
of  a  debt  which  existed  at  the  time  of  the  gift,  and  no  gift  was 
good  in  law  against  a  subsisting  creditor.    That  in  no  point  of 
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view  could  the  gift  bo  Bupported,  and  that  the  defendant  was 
clearly  entitled  to  a  verdict.  The  jury  accordingly  found  for 
the  defendant,  and  the  plaintiff  now  mored  for  a  new  trial  on 
the  ground  of  misdirection. 

WiUiam8,  for  the  motion. 

Blandvng,  ix>nira. 

By  Court,  Evans,  J.  In  this  case  two  questions  arise  out  of 
the  charge  of  the  presiding  judge,  which  it  is  necessary  to  con- 
sider:  1.  Is  the  possession  of  a  parent,  after  a  gift  to  a  child, 
notwithstanding  the  child  may  be  a  minor,  and  reside  with  the 
parent,  a  badge  of  fraud  ?  2.  If  a  solvent  man  makes  a  volun- 
taiy  gift  to  his  child,  and  in  winding  up  his  affairs  he  should  be 
found  to  be  insolvent,  is  such  a  gift  fraudulent  against  subse- 
quent  creditors,  without  notice  ? 

On  the  first  question  I  would  remark,  that  in  the  case  of 
Ihrry  v.  Belcher,  1  Bailey  Law,  668,  decided  during  the  present 
term,  the  court  held,  that  the  seller's  remaining  in  possession 
was  not  in  itself  a  fraud,  but  only  evidence  of  fraud,  which 
might  be  satisfactorily  explained;  and  in  the  case  of  Beeves  v. 
Barrui,  1  Bailey  Law,  663,  that  the  delivery  of  possession,  although 
it  furnished  a  presumption  that  the  right  of  property  had  been 
transferred,  was  satisfactorily  explained  by  showing  that  it 
waaapart  of  the  original  contract  that  the  title  was  to  remain  in 
Che  seller  until  the  price  was  paid. 

Both  of  these  cases  were  decided  adversely  to  the  claims  of 
creditors,  and  are  in  conformity  with  the  opinion  expressed  by 
Lord  Mansfield,  in  Worseley  v.  Demaitos,  1  Burr.  484,  ''  that  the 
not  taking  possession,  being  only  evidence  of  fraud,  may  be  ex- 
plained." In  the  case  of  Cadogan  v.  KenneU,  Cowp.  436,  the 
same  learned  judge  said,  that  '*  the  question  in  every  case  is, 
whether  the  act  done  is  a  bona  fide  transaction,  or  whether  it  is  a 
trick  and  contrivance  to  defeat  creditors.''  If  the  possession  of 
the  seller  be  onlj  prima  facie  evidence  of  fraud,  can  the  posses- 
sion of  a  donor  be  anything  more?  It  seems  to  me,  that  the 
principle  is  the  same  in  both  cases;  viz.,  that  possession  is  visi- 
ble evidence  of  ownership,  and  if  unexplained,  will  be  regarded 
as  fraudulent,  in  favor  of  creditors  who  may  be  defrauded  of 
their  just  rights,  by  this  false  light  of  property  held  out  to  the 
world.  But  the  question  under  consideration  rests  on  higher 
grounds  than  these:  in  the  case  of  the  Eoceculors  of  Curry  y . 
EUerbe,  decided  in  the  constitutional  court,  spring  term,  1820, 
Judge  Colcock,  in  delivering  the  opinion  of  the  court,  said: 
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' '  There  is  a  distmctaon  to  be  made  between  caees  where  the 
donor  and  donee  live  apart,  and  those  where  they  neoessarilj 
live  together.  In  the  former  it  has  been  held»  e^er  since 
Tuoyne^s  case,  that  where  the  possession  continued  in  the  donor 
nnezplainedy  the  gift  would  be  deemed  fraudulent.  Bat  ia 
the  case  of  a  father  and  a  child,  who  from  their  connection 
must  live  together,  at  least  until  the  child  comes  of  age,  it 
would  have  the  e£Eect  of  destroying  all  gifts,  to  say  that  tha 
possession  must  be  considered  that  of  the  father."  And  the 
judge  further  remarked,  that  "  the  point  had  been  expressly 
decided  in  the  case  of  Kid  v.  MUchOl,  1  Nott  &  M.  834  [9  Am. 
Dec.  702],  and  in  many  others.''  To  this  I  add,  that  I  know 
of  no  case,  either  English  or  American,  in  which  a  contrazy 
doctrine  has  been  held.  There  may  be  some  dida  to  the  con- 
trary, but  no  decided  case. 

In  the  case  of  Smilh  y.  LitU^ohn,  2  McO.  862,  the  plaintiff 
was  an  infant,  and  resided  with  her  father.  In  Jacks  t.  ZVotno^ 
Chancellor  Butledge  said:  ^'  In  this  case  possession  and  pay- 
ment of  taxes  can  not  be  considered  as  badges  of  fraud,  for  the 
donees  were  infants  of  tender  years,  and  therefore  incapable  of 
taking  charge  of  the  property:"  8  Desau.  6.  It  is  true,  that  in 
the  case  of  Madden  y.  Day,  1  Bailey  Law,  837,  it  would  seem^ 
from  the  reasoning  of  Judge  Nott,  that  he  entertained  a  differ- 
ent opinion,  fie  says:  **  The  only  circumstance  which  can  be 
relied  on  to  repel  the  presumption  is,  that  the  possession  by  a 
parent  of  the  property  of  his  infant  child  of  whom  he  is  the 
natural  guardian,  is  not  inconsistent  with  the  nature  of  the 
claim  set  up  by  the  child.  But,  if  it  may  be  evaded  by  se 
flimsy  a  pretext  as  by  conveying  to  one  under  his  own  roof, 
and  for  whom  he  is  bound  to  provide,  the  rule  is  of  but  little 
value."  He  adds:  "  It  is  not  my  intention  to  dwell  on  this  par^ 
of  the  case,  as  it  is  not  called  for  on  this  occasion."  And  in 
another  part  of  the  opinion,  he  said  that  it  was  not  necessary 
for  a  decision  of  the  case,  and  that  he  should  not  express  any 
decided  opinion  on  the  point:  1  Bailey  Law,  840.  I  take  it, 
therefore,  that  the  case  of  JUadden  v.  Day  does  not  decide  any 
principle  adversely  to  the  doctrine  contained  in  thifi  opinion; 
nor  can  any  other  inference  be  drawn  on  this  subject,  from 
that  case,  except  that  the  jadge  who  delivered  the  opinion  of 
the  court  was  inclined  to  come  to  a  different  conclusion,  but 
expressly  disclaims  any  intention  of  deciding  the  point.  Nor 
do  I  consider  the  opinion  of  this  court  in  the  case  of  Hudnal  t. 
Wilder,  4  McG.  294  [17  Am.  Dec.  744],  as  miUtating  in  the 
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diglitest  degree  with  the  opinion  herein  expressed.  That,  it 
most  be  remembered,  was  the  case  of  a  subsequent  purchaser, 
and  depends  on  different  principles. 

It  is  not  necessaiy,  for  any  practical  purpose,  to  discuss  the 
question  whether  the  statutes  of  the  thirteenth  and  twenty- 
seventh  Eliz.,  against  lb»udulent  conyeyanoes,  are  merely  in 
affirmance  of  the  common  law,  as  Judge  Nott  and  other  dis- 
tinguished  jurists  hare  supposed.  It  matters  not  from  whence 
we  have  derived  the  wholesome  doctrine  of  presumptiye 
frauds.  The  rules  are  now  well  settled,  and  it  would  be  an 
unprofitable  discussion,  at  this  day,  to  inquire  whether  we  de« 
lire  them  from  these  statutes  or  whether  they  have  come  to  us 
from  the  remoter  fountains  of  the  common  law.  The  conse* 
quences  are  the  same.  It  is  now  well  settled  in  England,  that 
a  Toluntary  conyeyance  of  land  is  void  against  a  subsequent 
purchaser,  even  with  notice.  I  am  satisfied  that  this  is  carrying 
the  doctrine  of  presumptive  fraud  beyond  reasonable  inference 
and  common  sense.  How  can  any  man  be  said  to  be  defrauded 
by  what  he  knew  existed  before  he  purchased  ?  This  principle, 
the  existence  of  which  the  wisest  judges  in  England  have  re* 
gretted,  has  been  rejected  in  the  case  of  Hudnal  v.  Wilder,  mipra. 
Bubsequont  purchasers  of  both  real  and  personal  property  are 
there  put  upon  the  same  footing,  and  both  are  protected  against 
prior  voluntary  conveyances,  when  the  purchasers  have  been  de« 
ceived  and  defrauded  by  a  concealment  of  the  fact  that  the  seller 
had  before  conveyed  the  property  to  another  person.  This  doc- 
trine can  hardly  be  supposed  to  depend  on  any  legal  inference, 
or  presumption  of  fraud.  The  act  of  selling,  with  the  conceal- 
ment of  the  prior  conveyance,  is  a  palpable  fraud  in  itself.  It 
is  auppreseio  veri,  and  if  men's  intentions  can  be  inferred  from 
their  acts,  I  think  we  may  fairly  conclude  that  the  first  convey- 
ance was  made  with  intent  to  effect  what  was  afterward  effected, 
to  vrit,  to  defraud  a  subsequent  purchaser.  This  is  the  doctrine 
laid  down  in  Hudnal  v.  Wilder,  and  nothing  more.  I  think, 
therefore,  we  may  fairly  conclude  that  there  is  no  legal  foun- 
dation for  saying  that  the  possession  of  a  parent  after  a  gift  to 
a  child,  who  resides  with  him,  is  a  badge  of  fraud;  but,  on  the 
contrary,  the  possession  in  such  case  may  be  considered  the 
possession  of  tike  donee,  or,  as  it  is  said  in  the  case  of  Kid  v. 
IBU^ieU,9upra,  the  possession  is  consistent  with  the  donee's  title. 

The  second  question  to  be  considered,  is,  whether,  if  a  solvent 
man  make  a  voluntary  gift  to  his  child,  and  in  the  winding  up 
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of  his  a£EiEiirs  he  should  be  found  insolvent,  such  a  gift  is  Toicl 
as  a  fraud  upon  subsequent  creditors,  without  notice. 

I  have  already  expressed,  incidentally,  my  opinion  of  the 
effect  of  notice  to  a  purchaser;  and  I  can  see  no  reason  for  a 
distinction  between  him  who  buys  with  notice,  and  him  who 
trusts  with  notice.  I  shall  therefore  proceed  to  inquire,  how  a 
creditor  without  notice  would  be  affected  by  a  gift  under  such 
circumstances.  I  can  not  make  up  my  mind  to  assent  to  the 
broad  proposition  laid  down.  I  have  always  considered  the  law 
as  well  settled,  that  the  owner  of  property  might,  bona  fide,  dis- 
pose of  it  at  his  pleasure,  with  this  single  restriction,  that  he 
must  be  just,  and  pay  his  debts,  before  he  is  generous.  If  a 
man  makes  a  gift  of  all,  or  the  greater  part,  of  his  estate,  to  hia 
children  living  with  him,  and  goes  on  from  year  to  year  con« 
tracting  debts,  the  property  in  the  mean  time  remaining  in  hia 
possession,  and  the  knowledge  of  the  existence  of  the  gift  con- 
fined to  his  own  family,  and  in  the  end  becomes  insolvent;  in 
such  case,  I  think,  a  jury  might  fairly  presume  that  he  had 
made  the  gift  mala  fide,  and  with  a  view  to  avoid  the  payment 
of  future  debts.  But  I  am  yet  to  learn,  that,  by  the  laws  of  this 
state,  a  gift  of  a  small  portion  of  a  man's  estate  to  his  child 
living  with  him,  made  when  in  prosperous  circumstances,  and 
when  there  is  no  fair  ground  for  the  inference  that  he  was  look- 
ing to  insolvency,  and  providing  for  his  family  in  anticipation 
of  that  event,  will  be  regarded  as  fraudulent,  when,  after  a  lapse 
of  ten  or  fifteen  years,  he  becomes  insolvent  from  the  disas- 
trous issue  of  subsequent  speculations,  from  a  decline  in  the 
value  of  property,  or  from  accident  or  misfortune,  merely  be- 
cause his  creditors  may  not  have  had  notice  of  the  gift.  Se- 
crecy, like  possession,  may  be  evidence  of  fraud;  but  if  the 
transaction  be  bona  fide,  it  is  as  capable  of  being  explained  as 
any  other  fact.  The  law  does  not  require,  and  it  is  greatly  to 
be  regretted  that  it  does  not,  that  gifts  of  personal  property 
should  be  reduced  to  writing,  or  made  public  by  recording;  and 
until  it  does,  I  shall  feel  myself  bound  dicere  et  non/aoere  legem, 
and  to  say,  if  there  was  no  fraudulent  intent,  such  a  gift  is  not 
void,  although  the  creditors  might  not  know  of  its  existence.  In 
tley  V.  Niswanger,  1  McC.  Ch.  621,  it  is  said  that  a  subsequent 
creditor  can  come  in  only  on  the  ground  of  lb»ud. 

It  is  said,  however,  that  this  gift  is  void,  because  some  por- 
tion of  the  money  arising  from  the  sale  of  the  negro  was  applied 
to  pay  a  debt  subsisting  at  the  time  the  gift  was  made.  On 
this  part  of  the  case  the  facts  are  somewhat  obscure.    It  is  said 
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in  the  argoment  that  Col.  Peay's  debt  was  a  subsiBtiog  debt, 
and  about  ten  dollars  of  the  money  arising  from  the  sale  was 
applied  to  the  payment  of  this  debt.  Col.  Peay,  in  his  evidenoe, 
says  he  was  seoority  for  Beckham  to  the  bank  of  the  state  of 
Soaih  Carolina,  in  September,  1817,  for  nine  thousand  dollars; 
that  in  1823  he  indorsed  for  him,  to  the  Salisbury  bank,  for  four 
I'lousand  dollars;  and  that  to  secure  himself  against  these  liabili- 
ties, he  took  a  confession  of  judgment  for  six  thousand  dollars. 
He  says  a  considerable  portion  of  the  debt  to  the  bank  of  the 
state  of  South  Carolina  was  paid;  but  it  does  not  appear  how 
much  of  the  six  thousand  dollars  remained  unpaid;  nor  does  it 
appear  how  other  debts  were  paid  out  of  the  residue  of  Beck- 
ham's property,  in  preference  to  Peay's  debt;  but  I  presume  it 
arose  from  his  suffering  subsequent  creditors  to  get  their  debts 
into  judgments  and  executions  first.  There  being  doubts  as  to 
the  facts  connected  with  this  part  of  the  case,  I  shall  lay  down 
only  the  general  principles  by  which  it  is  to  be  governed. 

The  general  rule  unquestionably  is,  that  every  voluntary  con- 
veyance is  void  against  existing  creditors.  Lord  Hardwicke,  in 
the  case  of  Ibumshend  v.  WituUiam,  says  that  "  a  man  actually 
indebted,  and  conveying  voluntarily,  always  means  to  be  in 
fraud  of  his  creditors:"  2  Yes.  sen.  11,  But  it  must  be  recol- 
lected that  all  the  cases,  Hbtonshend-^  v.  Windham,  BtisaeU  v. 
Hamnumd,  1  Atk.  18;  Fiiier  v.  Fiiser,  2  Id.  611,  in  which  Lord 
Hardwicke  holds  this  language,  are  cases  where  there  was  no 
other  property  out  of  which  the  existing  debts  could  be  satisfied. 
These  were  all  cases  in  equity,  where  bills  had  been  filed  to 
have  satisfaction  out  of  the  estate  voluntarily  settled.  But  it 
sertainly  never  can  be  supposed  that  this  learned  judge  meant  to 
fiay  that  a  gift  made  by  the  father  of  the  one  twentieth  part  of 
his  property,  and  he  indebted  to  a  small  amount  at  the  time, 
shall  be  set  aside,  because  a  small  amount  of  a  subsisting  debt 
remains  unsatisfied  after  a  lapse  of  ten  years,  and  when  the 
donor  still  has  funds  amply  sufficient  to  pay  this  debt,  but 
which  had  become  applicable  to  subsequent  debts  by  the  neg- 
ligence or  indulgence  of  the  creditor.  I  understand  from  the 
report  that  McDaniers  debt  was  contracted  long  after  the  gift, 
but  was  older  in  execution  than  Peay's  debt,  and  therefore  en- 
titled to  be  first  paid.  The  amount  for  which  Harriet  sold  was 
first  applicable  to  the  payment  of  McDauiel's  execution;  and 
after  the  extinguishment  of  that  case,  there  remained  about  ten 
dollars,  which  was  applied  to  Peay's  debt,  or  the  debt  for  which 
Peay  had  been  Beckham's  security.    If,  therefore,  McDaniel's 
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debt  had  been  for  an  amount  of  ten  dollars  more,  no  part  of 
the  sale  of  Harriet  would  have  been  applied  to  pay  a  debt  sub- 
sisting at  the  time  of  the  gift,  and  then,  I  presume,  the  gift 
could  not  haye  been  impeached  on  this  ground.  Now,  as  Judge 
Nott  has  said  in  another  case:  '*  It  is  a  flimsy  rule,  the  applica- 
tion of  which  depends  on  such  a  circumstance." 

I  will  illustrate  my  opinion  on  this  question  by  the  f ollowing; 
cases.  A  man  in  prosperous  circumstances,  worth  fifty  thou- 
sand dollars,  gives  his  son  five  thousand  dollars,  to  set  him  up 
in  the  world;  ten  years  afterwards  the  father  becomes  insolv- 
ent, and  there  is  found  among  his  debts  one  of  one  hundred 
dollars,  which  existed  at  the  time  of  the  gift:  or,  to  put  another 
case,  a  man  in  a  city,  worth  fifty  thousand  dollars  in  houses  and 
merchandise,  gives  five  thousand  dollars  to  his  son;  and  ten 
years  afterwards  a  fire,  or  a  storm,  destroys  all  his  property, 
and  reduces  him  to  poverty  in  a  single  night,  and  among  his 
debts  is  found  one  of  small  amount,  which  existed  at  the  time 
the  gift  was  made.  In  these  and  similar  cases,  I  apprehend  no 
court  would  hold  that  the  gift  to  the  son  should  be  set  aside, 
and  subsequent  creditors  let  in  to  sweep  the  whole  of  the  prop- 
erty given  to  the  son,  on  the  ground,  as  Chancellor  Kent  says, 
in  Beade  v.  Livingston^  of  **  equal  apportionment  and  mar- 
shaling of  assets:"  3  Johns.  Ch.  496  [8  Am.  Dec.  620.]  It 
seems  to  me,  therefore,  that  the  rule  laid  down  in  the  cases  be- 
fore cited,  and  so  earnestly  insisted  on  by  Chancellor  Kent,  in 
the  case  of  Beade  v.  Livingston^  supra^  must  be  taken  in  referenoe 
to  the  particular  circumstances  of  those  cases,  to  wit,  that  the 
estate  settled  constituted  the  bulk  of  the  donor^s  estate,  and 
that  the  general  rule  must  be  taken,  with  the  exception  laid 
down  in  KirkLey  v.  Blakeney,  that  "  where  a  man  owes  a  sum  of 
money,  at  the  time  of  making  a  gift  to  bis  child,  without  con- 
sideration, and  the  money  is  never  paid,  the  presumption  of 
fraud  can  be  rebutted  only  by  showing  very  abundant  property, 
over  and  above  the  gift,  retained  by  the  donor,  for  the  purpose 
of  paying  his  debts:  and  if,  in  the  ordinary  course  of  events, 
such  property  turns  out  to  be  inadequate  to  the  discharge  of  his 
debts,  the  presumption  of  fraud  remains,  although  the  prop- 
erty reserved  may  have  been  deemed  originally  adequate  to  that 
purpose,  if  exclusively  so  applied  :*'  2  Nott  &  M.  646.  The  judge 
adds:  ''The  case  must  be  an  exceedingly  fair  one,  not  to  be 
deemed  fraudulent,  where  a  debt  due  prior  to  the  gift  shall  have 
remained  unpaid."  On  the  second  trial  of  that  case,  the  jury 
found  a  second  verdict  for  the  plaintiff,  upon  full  proof  that  the 
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donor  had  reserved  an  ample  suffioiency  to  pay  all  his  debts, 
but  had  been  prevented  from  so  doing  by  the  circumstance  that 
the  principal  part  of  the  property  reserved  had  been  sacrificed 
at  a  sheriff's  sale  for  one  fiftieth  of  its  value.  I  was  the  attorney 
of  the  defendant,  and  acquiesced  in  the  verdict,  under  the  be- 
lief that  by  the  laws  of  this  state  such  a  gift  was  good,  if  free 
from  all  taint  of  fraudulent  intent,  and  the  donor  had  reserved 
an  abundant  sufficiency  to  pay  his  debts,  although  the  property 
reserved  might  have  turned  out  ultimately  inadequate,  by  rea* 
son  of  some  unforeseen  event;  as  by  losses  in  trade,  as  in  the 
case  of  Jacks  v.  Tunno,  3  Desau.  1;  or  by  fire;  or  storms;  or  by 
sacrifice  of  property  at  sheriff's  sale;  and  I  might  add,  as  ap- 
plicable to  this  case,  where  the  pre-existing  creditor  stood  by, 
and  suffered  thb  subsequent  creditors  to  sweep  away  the  re- 
served property,  by  getting  judgments  and  executions  before 
him.  I  take  the  true  rule  to  be,  that  the  reserved  property 
most  be  sufficient  in  the  ordinar}'  course  of  human  events. 

In  the  case  of  Fitter  v.  FUeer,  2  Atk.  612,  Lord  Hardwicke 
asked  the  counsel  if  there  was  any  instance  in  that  court  where 
a  conveyance  from  a  husband  to  a  wife,  without  any  pecuniary 
consideration  moving  from  the  wife  (and  I  take  a  gift  to  a  child 
to  depend  on  the  same  principle),  had  been  held  good  against 
creditors.  It  may  be  that  in  equity  there  is  no  such  case;  but 
in  the  case  of  Cadogan  v.  KenneU,  supra.  Lord  Mansfield  held, 
"  that  the  circumstance  of  a  man  being  indebted  at  the  time  of 
his  making  a  voluntary  conveyance,  is  only  an  argument  of  fraud. 
The  question,  in  every  case,  is,  whether  the  act  done  is  bona  fide, 
or  whether  it  is  a  trick  and  contrivance  to  defeat  creditors."  In 
that  case,  Kennett,  the  defendant,  was  a  creditor  of  Lord  Mont- 
ford,  at  the  time  when  the  settlement  was  made,  and  yet  the 
settlement  was  sustained. 

It  seems  to  me,  therefore,  that  the  following  positions  are 
supported  by  principle,  and  clearly  deducible  from  the  authori- 
ties: 1.  That  a  voluntary  gift  to  a  child  is  not  necessarily  void, 
as  to  existing  creditors,  but  will  be  supported,  if  there  be  abun- 
dant proof  that  the  donor  reserved  an  ample  sufficiency  to  pay 
all  his  debts,  and  that  the  gift  was  made  bona  fide,  and  is  free 
from  all  taint  or  suspicion  of  fraud.  2.  That  whether  a  suffi- 
ciency had  been  reserved,  will  be  decided  by  the  result,  on  the 
winding  up  of  the  donor's  affairs,  except  in  those  cases  where  it 
8  clearly  proved  that  the  insufficiency  has  resulted  from  extra- 
ordinary circumstances,  which  have  destroyed  or  impaired  its 
value,  or  prevented  it  from  being  applied  to  the  payment  of  the 
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debts,  as  in  the  case  before  stated.  3.  That  a  roluntaiy  gift  will 
always  be  supported  against  a  subsequent  creditor  with  notice. 
4.  That  it  will  be  supported  against  a  subsequent  creditor  with- 
out notice,  if  it  be  bonafide^  and  free  from  all  trick  and  coniriy- 
anee  to  defeat  creditors.  6.  That  the  possession  of  the  donor,  if 
the  donee  be  his  child,  and  reside  with  him,  is  not  a  badge  of 
fraud,  but  is  consistent  with  the  gift,  and  may  be  considered  the 
possession  of  the  donee. 

If  these  positions  be  correct,  and  I  entertain  no  doubt  in  re* 
lation  to  them,  then  the  charge  of  the  circuit  judge  on  the  law 
was  wrong,  and  a  new  trial  must  be  awarded. 

Motion  granted. 

What  Nsodbsabt  to  CojurriTUTK  Gm.— iSeid  t.  Cdkook^  9  Am.  Dae.  729; 
Builoek  T.  T^JMMfh  6  Id.  562;  BlaU  t.  Jones,  potL 
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(1  Baxlbt  Law,  fill.] 

Public  Otizobr  Authobizkd  bt  Coubt  or  Rboobd  to  Ssll  Lands  is  alio 
anihorised  to  convey,  and  the  yalidity  of  the  title  does  not  depend  oa 
the  return  of  the  sale  and  its  confirmation. 

Failubb  to  Makx  Biturn  is  a  Defect  cr  Fobk  Mbbslt,  and  not  in  sab- 
stance,  and  the  court  at  the  trial  should  allow  the  return  to  be  made. 

MsANiNQ  OF  WoBD  MoNTH. — In  Statutes  and  judicial  proceedings  the  woid 
month  means  a  calendar  month;  and  it  should  be  so  construed  in  oon- 
tracts,  unless  it  appears  that  the  parties  intended  a  lunar  month. 

€k>KPOTATiov  OF  Time. — ^Whenever  a  forfeiture  would  be  inouzred  by  in- 
cluding "the  day  of  the  date"  or  "  an  act  done,"  it  will  be  ezdndad  in 
the  computation;  and  whether  such  day  is  to  be  inolnded  or  excluded  ia 
to  be  determined  according  to  the  intention  of  the  parties,  so  as  to 
effisctuate  their  deeds,  and  not  to  destroy  them. 

FRAonoNS  OF  A  Dat  ABE  HOT  Taksk  into  Aoooumt  nr  Law,  unless  for 
the  purpose  of  giving  effect  to  a  right  which  would  otherwise  be  defeated. 

Sale  bt  Shkbiff,  Made  unobb  Obdbb  of  Ooubt,  is  Toid  if  made  befioro 
the  time  limited  in  the  order. 

Teespass  to  try  title  to  a  bonse  and  lot  in  the  town  of  Ham- 
burg. The  trespass  and  the  hcuB  in  quo  were  admitted.  It  was 
also  admitted  that  the  defendant  went  into  possession  under 
Heniy  Schultz,  and  claimed  by  a  conveyance  from  him  in  fee, 
dated  Febraaiy  1,  1826.  The  plaintiff  claimed  under  a  mort- 
gage in  fee,  executed  by  Henry  Schultz,  on  May  6, 1823. 

The  lot  in  dispute  Was  part  of  a  tract  on  which  a  large  part 
of  the  town  of  Hamburg  now  stands,  and  which  was  sold  on 
May  5,  1823,  by  the  commissioner  in  equity,  under  a  decree  of 
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the  court,  in  order  to  make  partition  among  the  devisees  of  Walter 
Leigh.  At  this  sale,  Schultz  purchased  the  whole  tract,  and 
executed  a  bond  and  a  mortgage  of  the  land  to  the  commis- 
sioner to  secure  the  payment  of  the  purchase  money.  The 
purchase  money  not  haying  been  paid,  a  suit  was  commenced 
on  his  bond,  and  judgment  recovered  thereon;  and  a  sugges- 
tion having  been  filed  to  foreclose  the  mortgage,  conform- 
ably to  the  provisions  of  the  act  of  1791,  and  the  notice  re- 
quired by  the  rule  of  court  given  to  the  defendant,  the  follow- 
ing order  was  entered  at  March  term,  1827: 

*'Comm%89ioner  in  Equity  v.  Henry  SchuUz.  The  plaintiff  in 
this  case  having  filed  his  suggestion,  setting  forth  the  execution 
of  a  mortgage  of  land  by  the  defendant  to  the  plaintiff  to  se- 
cure payment  of  the  land  sued  upon,  and  having  served  a  ten- 
day  rule  on  the  defendant  to  show  cause  why  such  mortgaged 
estate  should  not  be  ordered  to  be  sold,  and  the  defendant  con- 
senting to  the  sale,  on  motion  of  Brooks  and  Wardlaw,  ordered, 
that  if  the  defendant  shall  not,  on  or  before  the  first  Monday  of 
June  next,  pay  to  the  plaintiff  the  full  amount  of  principal,  in- 
terest, and  costs  due  by  him  on  that  day,  the  sheriff  shall  pro- 
ceed to  sell  the  premises  described  in  the  mortgage  and  sugges- 
tion, on  a  credit  of  six  months  as  to  one  moiety,  and  twelve 
months  as  to  the  residue;  the  titles  to  be  signed,  but  not  deliv- 
ered until  the  money  be  paid  according  to  the  terms  of  the 
sale;  and  if  the  amount  of  purchase  money  be  not  paid  when 
due,  the  sheriff  shall  resell,  by  virtue  of  the  same  levy,  on  ac- 
count of  the  former  purchaser." 

In  obedience  to  this  order,  the  mortgaged  premises  were  sold 
by  the  sheriff  on  the  fourth  day,  being  the  first  Monday  of 
June,  1827;  and  Schultz  again  became  the  purchaser  at  the 
price  of  fifty-five  thousand  dollars.  He  failed  to  comply  with 
the  terms  of  sale,  and  on  the  fourth  of  December,  1827,  the 
land  was  resold,  on  his  account,  by  the  sheriff.  At  this  sale 
the  present  plaintiff  became  the  purchaser  for  twenty-two  thou- 
sand dollars,  paid  the  money,  and  received  a  conveyance  from 
the  sheriff.  The  plaintiff  gave  in  evidence  the  records  of  the 
above-mentioned  proceedings  down  to  the  last  order  of  sale. 
He  then  offered  the  sheriff's  return  to  that  order,  setting  forth 
the  sale  on  the  fourth  of  June,  1827,  to  Schultz,  his  failure  to 
comply  vrith  the  terms  of  sale,  the  resale  on  the  fourth  of  De- 
cember, and  the  purchase  by  and  conveyance  to  Williamson. 
This  return  was  dated  April  12, 1830,  and  was  not  filed.  It  was 
objected  to  on  that  ground,  and  the  court  sustained  the  objection* 
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He  then  moTed  for  leaTe  to  file  the  return  nunc  pro  tunc,  bot 
the  motion  was  refoaecL  He  then  offered  in  saoosesion,  for  the 
pnrpoae  of  establishing  the  same  facts,  the  entries  in  the  official 
books  of  the  sheriff,  an  indorsement  on  the  last^yb.  sned  out 
on  the  judgment  against  Scholtx,  and  finaUj  the  parol  evidence 
of  the  sheriff  and  another  witness;  but  all  these  were  rejected. 
He  then  introdneed  and  proved  the  convejance  to  him  bj  the 
sheriff,  in  which  were  recited  the  order  of  sale,  the  sale,  the  re- 
sale,  etc.,  as  set  forth  in  the  retom,  and  closed  his  case.  The 
judge  ordered  a  noDsnit.  The  plaintiff  gave  notice  of  appeal, 
and  now  moved  to  set  aridethe  nonsuit  on  the  grounds:  1.  That 
the  court  erred  in  rejecting  the  evidence  offered.  2.  That  the 
court  erred  in  refusing  leave  to  the  sheriff  to  make  his  return 
nunc  pro  tunc.  8.  That  the  plaintiff  was  entitled  to  recover  on 
the  evidence  admitted.  The  defendant  gave  notice  of  several 
grounds  on  which  she  would  relj  to  sustain  the  nonsuiti  even  if 
the  evidence  rejected  had  been  admitted. 

Baushett  and  Wardlaw,  for  the  motion. 
Earle  and  Blanding,  oonira. 

Bj  Court,  CNkall,  J.  If  the  decision  of  this  case  depended 
upon  the  grounds  on  which  the  nonsuit  was  ordered  on  the 
circuit,  the  motion  to  set  it  aside  would  be  granted;  for  we  do 
not  think  the  purchaser  was  affected  bj  any  in^gularitj  in 
the  proceedings  of  the  sheriff  after  the  resale.  If  the  sheriff's 
authority  to  sell  were  sufficient  at  the  time  of  the  resale,  the 
purchaser  ought  to  be  protected.  It  is,  however,  bj  no  means 
certain  that  there  was  any  irregularity  after  the  resale.  I  in- 
cline to  the  opinion  that  no  return  of  the  resale  made  by  the 
sheriff,  or  confirmation  of  it  by  the  court,  was  necessary. 
When  a  public  officer,  such  as  a  sheriff,  or  commissioner  in 
equity,  is  authorized  by  a  court  of  record  to  sell  lands,  he  is 
also  authorized  to  convey;  and  the  validity  of  the  title  does  not 
depend  on  the  return,  or  report  of  the  sale,  and  confirmation: 
Toung  v.  Ilsague,^  decided  at  this  place,  December  term,  1829. 
But  if  there  was  any  irregularity  in  the  proceedings  of  the  sher- 
iff, in  his  not  making  a  return  to  the  rule  under  which  he  sold, 
the  court,  at  the  trial,  ought  to  have  suffered  the  return  to  be 
made;  for,  at  most,  it  was  only  a  defect  in  form,  and  not  in  sub- 
stance, and  was  therefore  amendable. 

To  sustain  the  nonsuit,  other  grounds  have  been  presenyed 
to  this  court;  and  upon  one  of  them,  a  majority  of  the  court  axe 

1.  lB«U67>taq.l3. 
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of  opinion  that  the  nonsuit  must  be  sustained.  We  think  that 
the  sheriff  resold  before  the  expiration  of  the  time  allowed  to 
the  purchaser,  Henry  Schultz,  for  the  payment  of  the  first 
moiety  of  the  purchase  money;  and  that  the  resale  was  there- 
fore Toid,  and  the  purchaser's  title  defective.  And,  as  this  con- 
clusion is  decisive  of  the  case,  it  will  not  be  necessary  to  express 
an  opinion  on  any  other  of  the  various  grounds  which  have  been 
argued. 

The  land  was,  in  the  first  instance,  sold  on  the  first  Monday 
in  June,  1827,  being  the  fourth  day  of  the  month,  under  an 
order  of  the  court  of  common  pleas  to  foreclose  a  mortgage,  on 
a  credit  of  six  months  for  one  moiety,  and  twelve  months  for 
the  other  moiety.  The  order  directs  the  sheriff,  if  the  amount 
of  the  purchase  money  be  not  paid  when  due,  to  resell  for  cash. 
The  sheriff  resold  on  Tuesday,  the  fourth  day  of  December,  in 
the  same  year,  to  the  present  plaintiff  Arising  out  of  these 
facts,  three  questions  present  themselves  for  consideration,  viz.: 
1.  What  is  meant  by  the  term  month:  is  it  a  calendar  or  a 
lunar  month?  2.  How  is  the  time  to  be  computed:  inclusive 
or  exclusive  of  the  day  of  sale  ?    8.  Is  the  resale  void  ? 

1.  The  term  montii,  in  common  parlance,  is  always  un- 
derstood to  mean  a  calendar,  and  not  a  lunar  month.  In 
the  construction  of  statutes,  it  has  been  held,  in  this  state,  to 
mean  the  same:  JbUm  v.  Alston,  2  Treadw.  604.  In  judicial 
proceedings,  so  far  as  usage  can  justify  such  a  meaning,  it  has 
been  uniformly  so  considered.  In  matters  of  contract,  I  know 
of  no  instance  in  which  it  has  received  a  different  meaning. 
Indeed,  it  may  be  said,  that  the  import  of  the  term  has  become 
fixed  by  common  understanding;  and  to  adopt  a  different  mean- 
ing now,  would  be  to  unsettle  all  contracts  and  titles,  and  even 
judicial  proceedings.  The  construction  of  the  term,  too,  ought 
always  to  be  according  to  the  intention  of  the  parties  using  it. 
If  they  intend  it  to  mean  a  lunar,  and  not  a  calendar,  then 
I  admit  that  their  intention  should  govern;  and,  according  to 
that,  it  would  be  held  to  be  a  lunar  month.  For,  in  the  lan- 
guage of  Le  Blanc,  justice,  1  Mau.  &  Sel.  117:  ''In  matters  of 
contract,  the  question  will  ever  be,  what  was  the  intention  of 
the  parties  at  the  time  when  they  made  use  of  the  word?'' 

In  the  case  before  us,  what  did  the  parties  mean  by  a  credit 
of  six  months?  It  is  obvious  that  they  meant  six  calendar 
months;  for  the  order  directs  another  moiety  to  be  paid  in 
twelve  months.  Twelve  months  constitute  the  calendar  year, 
and  whenever  we  speak  of  a  credit  of  twelve  months,  we  always 
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mean,  and  are  onderBtood  to  speak  of »  a  credit  for  the  whole 
calendar  year.  It  would  then,  on  a  fair  constmction,  appear 
that  the  credit  of  six  months  for  the  first  moietj  was  intended 
and  understood  to  mean  a  credit  of  the  first  six  calendar 
months  of  the  calendar  year,  commencing  on  the  fourth  of 
June.  But  the  common  understanding  of  the  term  would  be 
enough  for  me  to  say,  that  calendar,  and  not  lunar  months, 
were  meant  and  intended  by  the  parties.  As  a  general  rule, 
I  would  lay  it  down,  that  in  all  matters  of  contract,  the  term 
month  must  be  understood  to  mean  a  calendar  month,  unless 
the  parties  have  expressly  or  obviously  intended  it  to  mean 
lunar.  In  this  case,  however,  the  meaning  which  I  have  given 
to  the  term  month  is  sustained  by  another  viev  The  act  of  the 
,  legislature  authorizing  the  court  of  common  pleas  to  foreclose 
'  Inortgages,  directs  that  the  sale  shall  be  made  on  a  credit  not 
exceeding  twelve  months.  The  order  must  therefore  receive 
the  same  construction  which  the  act  itself  would  receive.  The 
term  months,  used  in  the  act,  would,  I  apprehend,  admit  of 
but  one  construction,  viz.,  calendar  months:  JlsUm  v.  Alston,  2 
Treadw.  604;  Dawttng  v.  FoxaU,  1  Ball  &  B.  193. 

2.  In  computing  the  time,  is  the  day  of  sale  to  be  included, 
or  excluded?  Without  entering  into  a  consideration  of  the 
distinctions  attempted  to  be  drawn  by  the  £ngliah  judges,  be* 
tween  ''from  the  day  of  the  date,"  ''the  date,"  "  making,"  or 
"  an  act  done,"  it  will  be  sufELcient  to  say  that  they  were  all  ex- 
amined, and  their  inconsistencies  and  uncertainty  pointed  out 
by  Lord  Mansfield,  in  the  case  of  Fugh  v.  the  Duke  of  Leeds, 
Cowp.  717;  and  the  rule  laid  down  by  him,  that  the  computa- 
tion should  be  inclusive  or  exclusive,  according  to  the  context 
and  subject-matter,  and  so  as  to  effectuate  the  deeds  of  the 
parties  and  not  destroy  them,  is  the  rule  of  reason,  aud  one 
which  has  ever  since  governed  all  subsequent  cases.  The  in- 
tention of  the  parties,  from  this  rule,  must  always  regulate  the 
computation:  for  the  context  and  subject-matter  are  but  means 
by  which  the  intention  is  collected;  and  to  effectuate,  and  not 
destroy,  the  deed,  is  but  giving  effect  to  the  intention  manifested 
by  the  execution  of  it,  and  which,  if  governed  by  artificial  dis- 
tinctions, might  be  void. 

The  case  before  us,  tried  by  this  rule,  will,  I  think,  bring  ua 
to  the  conclusion  that  the  day  of  the  sale  ought  to  be  excluded. 
It  was  a  sale  on  a  credit  of  six  months,  and  if  payment  were  not 
made  at  the  end  of  that  time,  a  resale  was  to  take  place  on  ac- 
count of  the  purchaser.    The  intention  of  the  parties,  collected 
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from  the  context  and  subject-matter,  and  with  a  yiew  to  effect, 
and  not  destroy,  the  right  of  the  purchaser,  would  manifestly 
lead  us  to  the  conclusion  that  the  day  of  sale  was  intended  to 
be  excluded;  for  until  the  purchase  was  made,  no  credit  could 
be  given;  and  after  it  was  made,  and  the  credit  had  begun,  it 
was  to  the  purchaser  important  that  he  should  have  all  the  time. 
What  was  his  natural  conclusion?  It  certainly  must  have  been 
that  the  credit  began  after  the  sale,  and  as  there  are  no  fractions 
of  a  day,  the  day  of  sale  must  be  excluded.  To  include  the  day 
of  sale  would  be  to  destroy  the  rights  of  the  purchaser;  for,  be- 
lieving that  he  might  be  entitled  to  include  the  day  of  sale,  he 
might  have  been  prepared  to  pay  the  money  on  the  last  moment 
of  the  fourth  of  December.  Include  the  day  of  sale,  and  the 
lights  of  the  purchaser  are  irrevocably  defeated;  exclude  it,  and 
the  seller  is  only  delayed  twenty-four  hours  longer. 

From  the  case  of  Fugh  v.  Tlie  Duke  of  Leeds,  and  succeeding 
cases,  the  rule  may  be  deduced,  that  whenever  a  forfeiture 
would  be  incurred  by  considering  "  the  day  of  the  date,"  or 
"  an  act  done, "  as  inclusive,  then  it  shall  be  considered  exclu- 
sive: Lester  v.  Oarland,  16  Yes.  248;  Dcwling  v.  FoxhaU,  1  Ball 
&  B.  193.  In  the  last  mentioned  case,  Lord  Chancellor  Man- 
ners said:  **  I  apprehend  that  I  am  acting  upon  a  principle  well 
recognized  by  this  court,  by  rejecting  that  construction,  in  a 
doubtful  case,  which  would  divest  a  right,  or  work  a  forfeiture:" 
p.  196.  To  include  the  day  of  sale  in  this  case,  would  be  both 
to  divest  a  right  and  to  work  a  forfeiture.  The  purchaser 
would  lose  his  purchase,  and  incur  a  forfeiture  of  thirty-three 
thousand  dollars,  the  difference  between  the  sale  and  resale. 
Saj,  then,  that  it  is  even  doubtful  whether  the  day  of  sale  was 
intended  to  be  included  or  excluded:  and,  according  to  the  rule, 
it  ought  to  be  excluded.  If,  however,  it  had  manifestly  ap- 
peared to  be  the  intention  of  the  parties  to  include  the  day  of 
sale,  I  would  not  hesitate  to  give  the  order  that  construction; 
for  in  all  cases  of  contract,  the  intention  of  the  parties,  collected 
from  the  instrument  itself,  giving  to  its  words  the  meaning 
which  in  common  parlance  they  usually  receive,  is  the  govern- 
ing principle  In  other  words,  contracts  are,  most  commonly, 
the  law  agreed  upon  by  the  parties. 

What  was  meant  by  a  credit  of  six  months?  Was  it  to  com- 
mence on  or  after  the  day  of  sale  ?  Most  men,  I  apprehend, 
would  not  hesitate  about  answering,  after  it.  This  answer,  too, 
is  necessarily  the  legal  one.  In  law  there  are  no  fractions  of  a 
day,  unless  it  may  be  to  give  effect  to  a  right  which  would  be 
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otherwise  defeated.  The  sheriff  was  aUowed  from  11  ▲.  m.  to 
4  p.  M.  of  the  fourth  of  June  to  effect  the  sale.  He  might  hare 
sold  at  the  first  or  the  last  moment  of  the  time.  If  he  sold  ai 
the  last  moment^  the  ofSdal  day  expired  as  the  sale  was  finished, 
and  the  credit  could  not  commence  until  after  it.  If  he  sold 
at  the  first  moment,  it  would  result  in  the  same  thing,  for  until 
the  close  of  his  official  day  of  sale,  the  day  of  credit  would  not 
begin.  In  this  case,  no  fraction  of  a  day  can  be  allowed,  and 
therefore  the  credit  did  not  commence  until  the  first  moment 
of  the  natural  day  after  the  sale.  I  say  that  no  fractions  of  a 
day  in  this  case  can  be  allowed,  because  the  seller  had  no  right 
which  would  otherwise  be  defeated.  It  is  a  mere  question  when 
money  shall  be  due.  The  debt  is  not  affected;  but  the  time  of 
payment  is,  perhaps,  postponed  a  few  hours,  by  this  legal  rule. 
Excluding  the  day  of  sale,  and  computing  six  odendar  months, 
the  credit  did  not  expire  until  Tuesday,  the  fourth  of  December; 
and  the  purchaser  was  entitled  to  the  whole  of  that  day  to  make 
the  payment:  Salk.  678;  1  Saund.  287;  4  T.  B.  170.  Henoe, 
the  sheriff  resold  before  he  was  authorized  to  do  so  by  the  order 
of  the  court. 

8.  Is  his  resale  void  ?  That  it  is,  can  not  be  questioned.  The 
sheriff,  when  acting  without  the  pale  of  the  authority  conferred 
on  him  by  laW,  is  acting  only  as  a  private  citizen;  and  the  law 
gives  no  other  or  higher  sanction  to  his  acts  than  it  would  to 
those  of  any  other.  What  power  had  the  sheriff  to  resell? 
Kone.  The  purchaser  had  all  the  day  of  the  fourth  of  Decem- 
ber to  pay  the  money.  If  the  sheriff  sold  before  the  expiration 
of  that  day,  he  sold  without  authority.  Is  the  purchaser  at  the 
resale  affected  by  the  sheriff's  want  of  authority?  He  certainly 
is.  The  order  under  which  the  sheriff  sold,  is  a  part  of  the  title. 
If  it  was  violated,  in  the  resale  being  made  before  it  was  di- 
rected to  be  made,  it  follows  that  the  purchase  was  not  made 
under  it,  and  the  title  of  the  purchaser  is  not  derived  from  it. 
If  the  sheriff  had  sold  under  a  judgment  and  execution,  the  par- 
chaser  would  not  have  been  affected  by  a  mere  irregularity;  bat 
if  he  had  sold  before  execution,  the  purchaser  would  have  ac- 
quired no  estate.  Why  ?  Because,  as  yet,  the  sheriff  was  not 
authorized  to  sell.  If  the  judgment  and  execution  were  abso- 
lutely void,  as  in  the  case  of  Muagrove  v.  Oordon,  the  purchaser 
would  have  acquired  nothing  by  his  purchase.  In  the  case  pat, 
the  judgment  and  execution  are  part  of,  and  indeed  the  predi- 
cate of  the  purchaser's  title.  If  they,  or  either  of  them,  have 
not  been  rendered,  or  issued,  at  its  inception,  or  if  they  are 
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▼oid,  it  follows  that  he  has  no  legal  title.  Here,  the  order  au- 
thorizing the  resale  is  part  of  the  purchaser's  title;  and  upon 
its  adduction  in  eyidence,  and  proof  of  the  resale,  it  appears  that 
it  took  place  before  the  day  of  payment  had  elapsed.  The  pur- 
chaser therefore  fails  to  connect  his  title  with  that  order.  His 
deed  from  the  sheriff,  without  the  authority  of  the  order,  is  only 
the  deed  of  one  William  Thurmond.  It  conveys,  therefore,  no 
legal  right  under  the  order  of  sale. 

The  general  rule  as  to  purchasers  at  sheriff's  sales  is,  that 
where  the  defect  in  the  proceedings  in  such  an  one  as  may  be 
cured  by  consent,  acquiescence,  or  amendment,  it  does  not  affect 
the  title.  But  where  it  is  a  defect  of  substance,  as  a  want  of 
authority  from  the  court,  or  where  the  authority  is  absolutely 
▼oid,  it  Titiates  and  destroys  the  sale  and  title  under  it :  Muagrove 
▼.  Oardon,  decided  at  Columbia,  May  term,  1829;  8i&id  t. 
Course,  4  Cranch,  403. 

From  these  Tiews,  it  follows  that  the  resale  was  made  without 
authority,  and  is  therefore  void;  and  that  the  purohader  can  de- 
xiTc  no  title  from  it.  The  motion  to  set  aside  the  nonsuit  is 
therefore  dismissed. 

JoBHSoN,  J.,  concurred. 

Motion  refused. 

Ambhdiort  or  Oifiont's  Bstubk.— ^For  a  fall  diaooisloii  of  this  nibjMt 
tea  note  to  MaUme  ▼.  Samuel,  13  Am.  Deo.  173.  In  freeman  ▼•  PatU,  14  Id. 
237,  it  was  dedded  that  an  applioation  for  leave  to  amend  a  retam  is  ad- 
drassed  to  the  disoretion  of  the  oonrt,  and  may  be  denied  if  the  granting  of 
it  will  work  an  injnatioe. 

CoxFUTAixoK  or  Tms.— >In BxparteDean,  14  Am.  Deo.  621,  it  was  held 
that  if,  in  a  statnte,  time  is  to  be  oompnted  from  the  doing  of  an  aot^  the  day 
on  whkh  it  ia  done  is  exdnded  from  the  computation.  See  also  note  to  Avery 
▼.  Stewart,  7  Am.  Deo.  250,  where  this  snbjeot  is  folly  disooaaed,  and  the  do- 
ciaiona  on  thia  qnsstion  are  ooUeoted  and  reviewed. 

MsAraio  or  Wokd  Moktb. — See  note  to  L^/lmgweU  t.  TFMie,  1  Am. 
Dee.M. 


State  v.  MoEee. 

[1  Bailbt  Law,  661.] 

OsLT  OAVasB  lOB  WHICH  JuBT  MAT  BE  DisGHABOXD  after  they  are  charged 
with  the  trial  of  a  capital  offense  are:  1.  The  conaent  of  the  prisoner. 
2.  Ulneas  of  one  of  the  jnry,  the  prisoner,  or  the  ooort.  3.  Absence  of 
one  of  the  jnrymen.    4.  The  impossibility  of  their  agreeing  on  a  verdict. 

Jury  icat  bb  Pbbmitted  to  Sxp abate,  even  in  a  capital  case,  where  the 
trial  has  to  be  adjonmed  from  day  to  day. 
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Nolls  Peosiqui  katbsErtbsed  at  AirrTiia  until  thb  Jubt  is  Chabokis 
bat  can  not  be  entered  afterwards;  and  the  effect  of  entering  a  iiotti 
promqui  aitet  the  jury  ia  charged,  b  an  acquittal  of  the  prieoner. 

No  Mak  gav  bb  Twiob  Put  nr  Jbqpabdt  of  his  life  for  the  same  offense. 

The  defendant,  who  was  indicted  for  the  mnrder  of  a  slaye, 
was  arraigned,  pleaded  not  gniltj,  made  his  challenges,  and  the 
jury  was  chaiged  with  his  deliverance.  After  the  evidence  was 
all  in,  and  the  connsel  for  the  prisoner  had  conduded  their  ar* 
gumcDt,  the  prosecuting  solicitor  stated  to  the  court  that  he 
had  been  informed  that  the  foreman  had  declared  a  fewminutea 
before,  that  he  '*  would  not  convict  the  defendant,  or  any  other 
white  person,  of  murdering  a  slave."  On  inquiry,  the  foreman 
admitted  that  he  had  made  the  declaration,  and  thereupon  the 
solicitor  stated  that  it  would  be  a  mockery  of  justice  to  pro* 
ceed  with  the  trial,  and  that  he  should  enter  ek  noUe  prosequi, 
with  the  view  of  giving  out  another  indictment  at  the  next 
term.  Defendant's  counsel  objected  that  a  noUe  prosequi  could 
not  be  entered  at  this  stage  of  the  proceedings.  The  judge  waa 
of  opinion  that  the  solicitor  might  dispose  of  the  indictment 
as  he  pleased,  but  that  the  rights  of  the  prisoner  could  not 
be  affected  by  the  disposition  made  of  the  indictment.  A 
nolle  prosequi  was  then  entered;  upon  which  the  jary  were 
discharged  and  the  prisoner  remanded.  On  the  last  daj  of 
the  term  he  was  brought  up,  and  his  counsel  moved  for  hia 
discharge  on  the  ground  that  the  entry  of  a  nolle  prosequi, 
after  the  prisoner  had  been  put  upon  his  trial,  and  the  juiy 
charged  with  his  deliverance,  upon  an  indictment  for  a  capita] 
offense,  amounts  to  an  acquittal.  The  judge  inclined  to  the 
opinion  that  he  was  entitled  to  his  discharge;  but  as  it  waa 
desirable  that  the  case  should  be  sabmitted  to  the  court  of 
appeals,  he  refused  the  motion.  The  defendant  appealed, 
and  he  was  accordingly  brought  up  and  now  renewed  his 
motion  to  be  discharged,  on  the  ground  relied  upon  in  the 
court  below. 

Fuller,  for  the  motion. 

Elmore,  solicitor,  contra. 

By  Court,  O'Neall,  J.  The  motion  in  this  case  suggests 
three  inquiries  for  oar  consideration,  viz.:  1.  As  to  the  causes 
for  which  the  court  may  discharge  the  jury,  and  remand  the 
prisoner  for  a  second  trial,  after  the  jury  have  been  charged,  in 
a  capital  case.  2.  The  time  at  which  a  nolle  prosequi  may  be 
entered.  3.  The  effect  of  a  nolle  prosequi  after  the  jury  have 
been  charged. 
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1.  It  seems  at  one  time  to  have  been  thought,  that,  after  the 
juiy  were  charged,  they  must  remain  together  until  the  verdict 
was  rendered;  and  that  if  thej  were  permitted  to  disperse, even 
for  a  time,  however  short,  it  was  an  acquittal.  This  notion  has, 
however,  been  long  since  overroled:  See  2  Johns.  Oas.  803  et 
9eq.  [People  v.  OlcoU,  1  Am.  Dec.  168];  and  a  criminal  case, 
now,  may,  if  the  trial  can  not  be  gone  through  in  one  day,  be 
adjourned  from  day  to  day  until  completed;  1  Chit.  Crim.  Law, 
6i^.  In  England,  the  practice  still  appears  to  be  to  keep  the 
jury  together  during  the  adjournment,  under  the  charge  of 
sworn  bailiffs.    In  this  state  they  are  allowed  to  disperse. 

The  consent  of  the  prisoner,  and  the  illness  or  death  of  a  jury- 
man, would  appear,  according  to  Ohitty,  to  be  the  only  causes 
which  would,  in  the  English  courts,  authorize  the  discharge  of 
the  jury  without  agreeing  upon  a  verdict,  and  remanding  the 
prisoner  for  a  second  trial:  1  Chit.  Crim.  Law,  629,  630.  But 
other  causes  have  certainly  been  allowed,  even  there,  to  have 
this  effect.  If  the  prisoner  is  found  during  the  trial  to  be  in- 
sane; or  in  a  fit;  or  to  be  taken  in  labor;  or  if  one  of  the  jurors 
escape  from  his  fellows,  and  go  off,  or  be  intoxicated;  all  these 
have  operated  to  discharge  the  jury,  and  to  subject  the  prisoner 
to  a  second  trial:  1  Hale,  36;  Leach,  413;  Foster,  76;  2  Hale, 
296.  To  these,  another  may  well  be  added:  that  the  jury  can 
not  agree  on  a  verdict.  The  proposition,  that  the  judge  can 
have  them  conveyed  from  court  to  court,  on  his  circuit,  until 
they  do  agree,  is  at  war  with  all  our  notions,  either  of  their 
rights,  or  of  the  rules  of  justice  and  propriety.  It  has  never 
been  acted  on  in  this  state;  and  I  have  no  hesitation  in  saying 
that  it  is  not  law.  It  is  equally  absurd  to  say  that  the  jury 
must  be  starved  into  a  verdict.  Their  verdict  ought  to  be  the 
result  of  calm  and  deliberate  reflection,  and  not  force.  If, 
therefore,  after  a  sufficient  time  has  been  afforded  them  to  dis- 
enss  the  subject  and  come  to  their  conclusion,  they  can  not 
agree,  they  ought  to  be  discharged. 

In  New  York,  in  a  case  of  misdemeanor,  the  jury  wore  un- 
able to  agree  on  a  verdict;  and  one  of  them  was  therefore 
directed  by  the  court  to  withdraw,  and  only  eleven  answering 
on  the  call,  they  were  discharged.  It  was  contended  that  this 
was  an  acquittal  of  the  defendant,  but  the  court  held  thai  it 
was  not;  and  Kent,  J.,  intimates  that  it  would  not  have  been  an 
acquittal  even  in  a  capital  case:  The  People  v.  OlcoU,  2  Johns. 
Gas.  301  [1  Am.  Dec.  168].  In  the  case  of  the  United  Slates  v. 
Perest,  9  Wheat.  679,  it  was  held,  that  if  the  jury  would  not 
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agree  on  a  verdict  in  a  capital  case,  they  might  be  discharged, 
and  that  this  would  not  be  an  acquittal. 

In  this  state,  the  question  has  not  met  with  any  decision 
going  beyond  the  English  cases.  In  Boalid^a  case,  cited  in  1 
McO.  254,  a  juiyman  was  taken  ill,  and  the  jury  were  dis- 
charged in  consequence;  and  it  was  held  that  the  prisoner 
might  be  tried  again.  In  the  case  of  the  State  y.  Bwrket  and 
Boairighi,  2  MiU,  155  [12  Am.  Deo.  662],  the  jury  could  not  be 
completed  for  the  want  of  talesmen;  and  it  was  held  that  the 
prisoners  had  not  been  put  upon  their  trial,  and,  therefore,  thej 
were  not  discharged.  In  Oulden's  caae,  2  McO.  524,  the  solicitor 
entered  a  noUe  prosequi,  after  the  finding  of  the  bill,  but  before 
the  jury  were  charged.  The  prisoner  in  that  case  had  not  been 
put  in  jeopardy  of  life,  and  was  therefore  remanded  to  enable 
the  solicitor  to  give  out  another  bill  of  indictment.  Spurgin's 
case,  1  McO.  252, 1  do  not  regard  as  adding  to  the  causes  al* 
lowed  by  the  English  cases,  to  subject  a  prisoner  to  a  second 
trial.  He  was  indicted  for  horse-stealing,  and  conricted  of 
petit  larceny.  The  verdict  might  have  been  treated  as  a  verdict 
of  guilty,  and  the  finding  of  petit  larceny  rejected  as  sur- 
plusage; and  this  was  the  opinion  of  the  distinguished  judge 
who  delivered  the  opinion.  It  was,  therefore,  a  favor  to  the 
prisoner  to  allow  him  a  second  trial,  and  in  that  point  of  view, 
no  innovation  on  the  English  cases.  In  Edward^s  case,  2  Nott  & 
M.  17,  Judge  Nott  says: ''  When  a  criminal  case  is  put  to  a  jury, 
it  can  not  be  withdrawn,  except  by  consent  of  the  accused;  or 
by  some  unavoidable  accident  to  one  of  the  jury,  or  the  court.'' 

Taking,  then,  our  own  decisions,  and  those  of  the  United 
States  courts,  of  New  York,  and  of  England  together,  we  are 
unable  to  say  that  a  jury,  after  they  are  charged,  can  be  dis- 
charged, and  the  prisoner  tried  a  second  time,  for  the  fol- 
lowing causes  only:  1.  The  consent  of  the  prisoner.  2.  Ill- 
ness of  one  of  the  jury,  the  prisoner,  or  the  court.  8. 
Absence  of  one  of  the  jurymen.  Or,  4.  The  impossibility  of 
their  agreeing  on  a  verdict.  Beyond  these,  I  apprehend 
the  court  has  no  right  to  go.  It  is  said,  that  it  is  a  matter 
of  discretion  with  the  court  to  discharge  the  jury  whenever 
they  may  think  it  consistent  with  the  ends  of  justice.  It 
is  true,  it  is  a  matter  of  discretion,  but  in  the  language  of 
Junius,  it  is  a  "legal  discretion,"  and  must  be  exercised  in 
conformity  to  known  roles.  Arbitrary  discretion  is  but  another 
name  for  caprice,  or  favor.  Under  its  exercise,  the  boldest  may 
tremble,  and  the  free  be  made  slaves.    It  is  better,  therefore,  to 
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Bet  npon  a  fixed  rale,  even  if  it  should  now  and  then  enable 
the  guilty  to  escape,  than  to  act  without  a  rule,  to  the  terror 
und  danger  of  the  innocent. 

2.  The  solicitor  has  the  right  to  enter  a  noUe  prosequi  at  any 
time  before  the  jury  is  charged,  but  not  after.  Chitty,  in  his 
criminal  law,  478,  says,  a  nolle  prosequi  may  be  entered  during 
all  .the  stages  of  pleading  to  the  indictment.  As  to  the  power 
of  entering  it  after  issue  he  is  silent,  and  I  take  it,  therefore, 
that,  in  his  opinion,  it  could  not  be  done.  But  OiUden's  case, 
supra,  as  well  as  sound  reason,  will  carry  this  power  up  to  the 
time  when  the  jury  are  charged;  for  at  this  moment,  and  not 
before,  commences  the  jeopardy  of  life  to  the  prisoner.  The 
maxim  of  the  common  law,  that  ''  no  man  shall  be  twice  put  in 
jeopardy  of  his  life  for  the  same  offense,"  is  the  foundation  of 
the  rule  which  prevents  the  arrest  of  the  trial  after  this  stage, 
except  for  the  causes  already  noticed. 

But  say  that  the  second  question  was  a  new  one,  and  that  it 
must  be  settled  by  general  principles,  could  we  fail  to  come  to 
the  same  conclusion  ?  Starting  with  the  common  law  maxim 
before  us,  **  no  man  shall  be  twice  put  in  jeopardy  of  his  life  for 
the  same  offense,''  we  ask  what  is  meant  by  jeopardy  of  his  life? 
It  is  where  one  is  put  upon  his  trial,  upon  a  valid  indictment, 
for  a  capital  offense.  It  may  result  in  his  condemnation,  and 
hence  he  is  in  jeopardy.  To  give  every  opportunity  to  inno- 
cence to  escape,  the  law  humanely  affords  to  the  prisoner  the 
arbiirazy  choice  of  his  jurors:  he  may  challenge  twenty  of  them 
peremptorily.  After  he  has  selected  his  jury,  and  they  are 
chaiged  with  his  case,  can  the  solicitor,  fro^  defect  of  evidence, 
or  an  objection  to  a  juryman,  say,  I  will  not  now  proceed  with 
the  trial;  I  will  enter  a  noUe  prosequi^  and  at  another  term  give 
out  a  second  one,  and  be  prepared  then  with  more  evidence,  and 
have  a  juxy  better  suited  to  my  wishes?  This  would,  indeed,  be 
literally  twice  putting  the  prisoner's  life  in  jeopardy  for  the 
lame  offense.  Garry  the  matter  a  little  farther,  and,  as  was  well 
ugued  by  the  learned  counsel  for  the  prisoner,  allow  this  right 
to  the  solicitor,  and  the  prosecutor  is  prepared,  by  the  first  trial, 
to  meet  all  the  points  of  the  prisoner's  defense,  and  even  to 
ihape  his  ovm  testimony  to  conviction.  This  would  be  making 
the  court  hold  out  every  inducement  to  perjury,  and  suboma* 
tion  of  perjuiy,  and  convert  juiy  trials  into  engines  to  oppress 
and  destroy,  at  the  pleasure  of  the  prosecutor.  Such  is  not, 
tan  not,  and  never  will  be  the  law. 

It  is  said,  however,  that  in  this  case  the  solicitor,  having  die- 
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covered  the  bias  of  the  foreman's  miDd,  had  the  right  to  arre&t 
the  trial;  and  to  claim  that  the  court  should  discharge  the  jury 
and  remand  the  prisoner.  The  solicitor  acted  from  motives 
which  do  honor  to  him;  and  no  man  who  knows  him  will  be* 
lieye  that  his  course  was  adopted  from  any  other  promptings 
than  those  of  a  high  sense  of  duty  to  the  state.  But  no  matter 
how  laudable  may  have  been  his  motives,  I  apprehend  it  would 
be  utterly  unsafe,  at  such  a  moment,  to  allow  such  an  objection 
to  prevail.  This  court  has  over  and  over  again  said,  that  in  no 
case  in  the  sessions  will  they  grant  a  new  trial  when  the  verdict 
is  for  the  defendant.  It  is  the  extension  of  the  principle  that 
no  man  shall  be  twice  put  in  jeopardy  of  his  life,  so  far  that 
no  man  shall  be  twice  tried  for  the  same  offense,  when  one  jury 
have  passed  upon  and  declared  his  innocence.  It  is  giving  to 
the  prisoner  the  benefit  not  only  of  the  prejudices  of  his  jurors, 
but  even  of  the  errors  of  the  judge.  Where  would  be  this  pro- 
tection if  the  solicitor  could  say,  I  find  the  jury  are  with  you, 
and  therefore  will  enter  a  nolle  prosequi^  and  give  out  and  try 
you  on  a  second  indictment?  It  would  be,  in  effect,  allowing^ 
to  the  solicitor  a  power  which  this  court  denies  that  itself  pos- 
sesses, of  subjecting  the  prisoner  to  a  new  trial  as  often  as  it 
might  be  necessary  to  obtain  a  verdict  of  guilty. 

But  suppose  the  prisoner  had  been  tried  and  found  guilty, 
and  was  moving  for  a  new  trial  on  the  ground  that  one  of  the 
jury  believed  that  "he  who  sheddeth  man's  blood,  by  man 
shiJl  his  blood  be  shed,"  and  that  this  belief  caused  his  con- 
viction, the  ground  would  avail  him  nothing.  He  would  be  an- 
swered, "  You  had  your  twenty  challenges,  and  if  you  had 
eause,  you  might,  on  cause  shown,  have  challenged  every  man 
on  the  panel;  you  should  have  objected  as  they  came  to  the 
book  to  be  sworn,  and  before  they  are  sworn:  your  objection, 
if  of  any  value,  is  now  too  late."  Ought  the  state  to  be  more 
favored  than  the  prisoner?  Certainly  not.  If  the  prisoner 
had  the  prejudice  of  a  single  juryman  in  his  favor,  and  the 
state  permitted  him  to  be  sworn,  and  the  jaxy  were  charged 
with  the  case,  it  was  the  protection,  perhaps  of  error,  but  cer- 
tainly a  legal  protection.  The  prisoner's  life  was  in  jeopardy, 
and  objections  to  the  jury,  or  any  of  them,  could  no  longer  be 
made. 

3.  The  solicitor  having  entered  a  nolle  prosequi,  after  the  jury 
were  charged,  and  they  being  discharged,  without  any  lawful 
cause  upon  which  the  prisoner  can  be  remanded  for  trial  a 
second  time,  it  follows  that  he  is  acquitted.    The  motion  is 
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therefore  granted,  and  the  prisoner  forever  acquitted  of  the 
said  offense,  and  discharged  from  prison. 

JomrooN  and  Colcogk,  JJ.,  concurred. 

Motion  granted. 

Wbat  IB  ''In  JaoPikBDT.  "—The  question  when  a  penon  on  trial  for  a  orime 
la  first  pat  in  jeopardy  within  the  meaning  of  the  qonstitntional  goaranty  is 
one  upon  which  there  has  been  some  diyersity  of  judicial  opinion.  In  Teai 
▼.  State^  63  Miss.  453;  S.  C,  24  Am.  Hep.  706»  Chalmers,  J.,  delivering  the 
opinion  of  the  ooort,  said:  "  There  are  few  questions  in  the  criminal  hiw 
upon  which  the  anthorities  are  more  irzeoonoilibbly  at  conflict  than  the  one 
presented  by  these  antagonistic  views.  Without  elaborating  a  question 
which  has  been  so  often  and  so  exhaustively  discussed,  we  feel  no  hesitation 
in  announcing  our  concurrence  in  that  line  of  decisions  which  holds  that  a 
party  is  placed  in  jeopardy  whenever,  upon  a  valid  indictment,  in  a  court  of 
competent  jurisdiction,  and  before  a  legally  constituted  jury,  his  trial  has 
been  fairly  entered  upon;  and  that  if  thereafter  the  jury  is  illegally,  improp- 
erly, and  unnecessarily  discharged  by  the  court,  it  operates  as  an  acquittal, 
so  that  he  can  never  thereafter  be  arraigned  for  the  same  ofibnse.'*  >  Bishop 
says:  "Without  a  juiy,  set  apart  and  sworn  for  the  particular  case,  the  indi- 
vidual defendant  has  not  been  conducted  to  his  period  of  jeopardy.  But 
when,  accordiog  to  the  better  opinion,  the  jury  being  full,  is  swom,  and  added 
to  the  other  branches  of  the  courts  and  all  the  preliminary  things  of  record 
are  ready  for  the  trial,  the  prisoner  has  reached  the  jeopardy  from  the  repeti- 
tion of  which  our  constitutional  rule  protects  him:''  1  Bish.  Grim.  Law,  sec. 
1015^  6th  ed.  These  are  undoubtedly  the  views  sustained  by  the  greatest 
weight  of  authority:  Weinzorji/lm  v.  StaU^  7  Black!  186;  In  re  Spier,  I  Dev. 
491;  McFadden  v.  ComnumweeUth,  23  Pa.  St  12;  Morgan  v.  State,  13  Ind. 
215;  StaU  v.  Walker,  26  Id.  346;  State  v.  Redman,  17  la.  329;  PeopU  v.  Webb, 
88CaL  467;  Orogan  v.  State,  44  AUl  9;  BeU  v.  State,  Id.  393;  McKemie  v. 
State,  26  Ark.  334;  Lee  v.  State,  Id.  260;  Oruber  v.  State,  3  W.  Va.  699;  Peo- 
pU  V.  Cage,  48  GaL  323;  S.  G.,  17  Am.  Bep.  436;  Hmes  v.  State,  24  Ohio  St. 
134;  King  v.  People,  5  Hun,  297;  O'Brian  v.  OommonweaUh,  9  Bush,  333; 
S.  a,  15  Am.  Bep.  715;  Joy  v.  State,  14  Ind.  139;  Gooley  Gonst.  Lim.  327. 

Another  view  is  that  the  jeopardy  begins  only  after  verdict:  People  v. 
Ooodwin,  18  Johns.  187  [9  Am.  Dec.  203];  State  v.  Moor,  Walker  (Miss.)  134 
[12  Am.  Dea  641];  United  States  v.  Oibert,  2  Sumn.  19;  Taylor  v.  State, 
35  Tex.  97;  United  States  v.  Perez,  9  Wheat.  579;  Commonwealth  v.  Olds,  5 
litt.  137.  The  last  case  is,  however,  expressly  overruled  in  G* Brian  v.  Com* 
monweaUh,  9  Bush,  333;  S.  G.,  15  Am.  Rep.  715.  This  view  is  very  strongly 
combated  by  Bishop,  who  says:  "  There  are  a  few  cases  in  which  it  is  laid 
down,  at  least  in  dkia,  that  the  jeopardy  begins  only  after  verdict  rendered. 
The  meaning  of  the  constitution,  it  is  said,  is  *  that  no  man  shall  be  twice 
tried  for  the  same  offense.'  But  the  adjudications,  even  of  these  judges, 
hardly  sustain  this  proposition;  and  the  difference  between  the  danger,  or 
jeopardy  of  a  thing,  and  the  thing  itself,  indicates  the  error  on  which  these 
observations  proceed.  Indeed,  thus  to  substitute  a  word  not  in  the  constitution 
for  the  word  in  it,  is  to  take  with  it  great  liberties:"  1  Bish.  Grim.  Law,  sec. 
101&  In  the  case  of  ThePeople  v.  Hunekeler,  48  GaL  334,  McKinstry,  J.,8ay8: 
"A  defendant  is  placed  in  apparent  jeopardy  when  he  is  placed  on  trial  before 
a  competent  court  and  a  jury  empaneled  and  swom.  His  jeopardy  is  real,  un- 
it shall  subsequentiy  appear  that  a  verdict  could  never  have  been  ren« 
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doned,  by  ranmi  of  the  dea£h  or  illiiess  of  the  Judge  or  a  juiTnuui,  or  thai 
after  dne  deliberation  the  Jury  oonld  not  agree,  or  by  raann  of  scmie  other 
like  OFemling  neoenty  which  oompela  their  diachaige  without  the  oonaent 
of  the  defendant."  This  oeema  to  be  a  dear  and  concise  statement  of  the  cor- 
rect doctrine.  Bat»  whatever  differences  of  opinion  exist  on  the  qneetioa 
which  we  have  been  considering^  all  the  anthorities  are  agreed  that  no  jeopardy 
attaches  nntil  the  jury  have  been  dnly  empaneled  and  sworn:  1  Bish.  Ciim. 
Law,  see.  1014;  Whart.  Grim.  PL  and  Pr.,  sec.  617.  In  determining  the  qnes- 
tion  whether  or  not  a  prisoner  has  been  in  jeopardy  so  as  to  prevent  his  again 
being  placed  on  trial  for  the  same  offense,  it  is  important  to  ascertain  for  whaA 
causes  a  jury  may  be  legally  discharged  after  they  have  been  sworn  and 
charged  with  the  deliverance  of  the  defendant.  For  "  if  in  a  particular  case 
the  jeopardy  has  attached,  thooj^  for  an  instant  only,  and  there  is  afterwards 
such  a  lapse  in  the  proceedings  as  requires  a  new  jeopardy,  in  distinctioii 
from  a  continuation  of  the  old,  to  produce  a  conviction,  the  defendant  has 
thereby  obtained  the  ri^t  to  demand  his  discharge;  and  neither  can  the  pro- 
ceedings  be  carried  on  against  him  further,  nor  new  proceedings  be  instituted, 
because  he  can  not  be  brought  into  jeopardy  twice:**  1  Bish.  Grim.  Law,  seo. 
1013;  Gooley  Gonst  Lim.  326;  (yBrnn  v.  ComaumweaUh,  9  Bush,  333;  S.G., 
15  Am.  Bep.  715;  Kingv. People,  5 Hun,  297;  Hme$  v.  siate,2iGtaoSL  134; 
S.  G.,  17  Am.  B^.  436;  Lee  v.  /^aU,  26  Ark.  260;  a  G.,  7  Am.  Bep.  60; 
BeU  V.  State,  44  Ala.  893;  Stale  v.  CaUatdme,  8  la.  288. 

Of  the  four  causes  decided  in  the  principal  case  to  be  l^gal  grounds  for  dis- 
charging the  jury  even  after  they  are  charged  with  the  trial  of  a  capital 
offense,  the  first  three  are  universally  admitted  to  be  sufficient.  But  on  the 
fourth;  that  is,  the  impossibility  of  their  agreeing  upon  a  verdict^  there  has 
been  some  conflict  in  the  decisions.  In  the  case  of  Commonwealth  v.  Cook,  6 
Sei^.  &  B.  577  [9  Am.  Bee  465),  it  was  decided  that  the  court,  without  tiie 
consent  of  the  prisoner,  had  no  power  to  discharge  the  jury,  because  they 
had  not  agreed,  and  said  they  could  not  agree  upon  a  verdict^  except  in  cases 
of  absolute  necessity.  This  doctrine  was  expressly  approved  in  the  subse- 
quent case  of  Commonwealth  v.  Clue,  3  Bawle,  500.  And  there  are  some 
other  cases  in  which  it  has  been  held  that  there  must  be  some  absolute  neces- 
sity for  the  discharge  of  the  jury,  independent  of  the  fact  that  they  are  un- 
able to  agree.  But  the  inability  of  the  jurors  to  agree  is  now  generally 
regarded  as  such  a  necessity  as  will  warrant  their  discharge:  See,  on  this 
subject,  note  to  State  v.  Moor,  12  Am.  Dec.  547»  and  the  cases  there  cited;  1 
Bish.  Grim.  Law,  sec.  1033;  Commonwealth  v.  Purchase,  13  Am.  Dec.  452.  Ii; 
then,  after  the  jury  are  sworn,  they  are,  for  any  cause  which  is  not  legally 
sufficient,  discharged  without  the  prisoner's  consent^  he  will  be  protected 
from  a  second  prosecution  for  the  same  offense.  We  shall  now  consider  what 
have  been  held  insufficient  grounds  for  discharging  the  jury.  "  The  jeopardy 
having  thus  attached,  the  prosecuting  officer  is  not  entitled  during  the  trisl 
to  enter  a  noL  pros,,  or  if  he  enters  it  even  with  the  consent  of  the  judge,  or 
if  he  withdraws  a  juror,  and  so  stops  the  hearing;  the  legal  eflBsct  is  an  ac- 
quittal:*' 1  Bish.  Grim.  IaV,  sec  1016;  StaU  v.  /•  8. 8.,  1  ^ler,  178;  State  t. 
Davis,  4  Blackf.  345;  CommonweaJUh  v.  Goodenough,  Thacher  G.  G.  132; 
Baker  v.  State,  12  Ohio  St.  214;  Commontoealth  v.  Kknball,  7  Gray,' 328^ 
Klock  V.  PeopU,  2  Park.  G.  G.  676;  Commonwealth  v.  Tuck,  20  Pick.  356; 
Regina  r,  Omlaghan,  Jebh.  270;  Ward  v.  Slate,  1  Humph.  8S3.  OtlMrwiss^ 
however,  if  the  indictment  was  bad.  Beeause,  in  thai  case,  thsre  was  n» 
Is^  jeopardy:  1  Bish.  sec.  1021;  Waltonr,  State,  SSossd,  i87.  Aikmom^ 
vietion,  and  before  judgment,  the  offieer  may  sol.  pro$»,  **bsi  tihms  is  ■» 
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doubt  that  in  such  a  case  the  prisoner  can  not  be  prosecnted  for  the  aamie 
matter  anew:'*  1  Bish.,  sec.  1017. 

The  discharge  of  the  Jnxy*  in  the  abeence  of  the  defendant,  because  they 
eoold  not  agroe»  is  illegal,  and  dlBchargee  the  defendant:  State  v.  WiUon,  60 
Ind.  487;  S.  C,  19  Am.  Bep.  719;  Kolan  v.  State,  55  Ga.  521;  S.  C,  21  Am. 
Rep.  281;  Finch  v.  State,  53  Miss.  363.  So  in  People  v.  Cage,  48  CaL  323;  S. 
CL,  17  Am.  Sep.  436,  it  was  held  that  if,  while  a  jury  is  out  deliberating  upon 
their  verdict,  and  before  the  expiration  of  the  tenn,  the  judge,  without  caiOr 
ing  them  into  court,  adjourns  the  court  for  the  term,  it  is  equivalent  to  aa 
acquittal  of  the  defendant.  And  in  0*Brian  v.  ComnumtoeaUh,  9  Bush,  333; 
S.  C,  15  Am.  Bep.  715,  where  one  of  the  jurors,  during  the  examination  of  a 
witness*  rose  and  informed  the  court  that  he  had  been  a  member  of  the  grand 
juxy  who  had  indicted  the  defendant,  and  the  court  thereupon,  of  its  own 
DDOtion,  and  against  the  objection  of  the  prisoner,  discharged  this  juror,  and 
had  anotiier  summoned  in  his  stead,  and  then  proceeded  with  the  trial,  in 
which  the  defendant  was  found  guilty,  the  court  held  that  the  prisoner  was 
twice  put  in  jeopszdy,  and  ordered  his  discharge.  So  also  in  People  y. 
Huttdxier,  48  Csl.  831,  it  was  decided  that  if  a  person  indicted  for  man- 
slaughter is  placed  on  his  trial,  and  the  court,  without  his  consent^  discharge* 
the  juy,  because  it  is  of  opinion  that  the  evidence  shows  that  the  defendant 
is  guilty  of  murder,  and  the  defendant  is  again  indicted  for  murder  for  the 
nine  killing,  he  was  twice  put  in  jeopardy  for  the  same  offense,  and  was  en- 
titled to  an  aoquittaL  But  where  a  perjured  juror,  at  the  instsnce  of  the 
prisoner,  procured  himself  to  be  sworn  on  the  jury,  for  the  purpose  of  pre- 
venting a  conviction,  it  was  held  that  the  defendant  had  not  been  in  jeopardy  i 
State  V.  Bettf  81  N.  C.  591.  And  where  the  two  indictments  were  different, 
it  was  decided  that  the  defendant  might  be  tried  again  on  the  second,  although 
the  juiy  had  been  sworn  to  try  him  on  the  first,  and  discharged  without  his 
consent:  Parchman  v.  State,  2  Tex.  Ct  App.  228;  a  C,  28  Am.  Bep.  435. 
But  where  the  two  indictments  are  for  the  same  crime,  and  the  prisoner  has  been 
tried  and  convicted  on  one,  it  is  a  bar  to  any  further  prosecution  on  the  other: 
State  V.  Lewie,  2  Hawks,  98  [11  Am.  Dec  741];  People  v.  Smith,  57  Barb.  46; 
Roberts  v.  State,  14  Ga.  8. 

In  thecaaeof  iS%«pAm2v.  People,  2&'N.Y.  406,  it  was  decided  that  the  pris* 
oner  could  not  be  constitutionally  tried  again,  where  the  judgment  was  re- 
veiaed  on  the  ground  alone  that  a  wrong  judgment  was  given  upon  a  lawful 
and  regular  trial  and  conviction.  In  delivering  the  opinion  of  the  court  i» 
that  case,  Sutherland,  J.,  said:  "I  think  the  court  should  not  direct  a  new 
trial,  if  the  prisoner  could  plead  his  former  regular  trial  and  conviction  in 
bar  of  another  triaL  The  circumstance,  that  the  counsel  of  the  prisoner,  oa 
moving  in  arrest  of  judgment,  also  asked  for  a  new  trial,  I  regard  of  no  coa- 
ssquence.  The  constitutional  provision  is,  *  No  person  shall  be  subject  to  be 
twice  put  in  jeopardy  for  the  same  ofifonse:*  Const,  of  State,  art.  1,  sea  6. 
provision  may  be  considered  as  addressed  to  courts;  and,  if  the  prisoner 
its  protection,  he  ought  to  be  discharged,  although  his  counsel  did 
fonnally  aak  for  a  new  triaL  The  question  is,  then,  whether  the  prisoner,  if 
the  judgment  is  reversed  upon  the  ground  alone  that  a  wrong  judgment  waa 
pven  upon  a  lawful  and  regular  trial  atid  conviction,  can  constitutionally  be 
tried  ai^un.  It  is  dear  to  me  that  hecan  not"  This  decision  was  approved 
snd  foUowod  in  ffartung  v.  People,  28  K.  T.  40.  But  where  the  verdict^ 
especially  if  intended  to  be  a  verdict  of  guilty,  is  so  defective  and  uncertaia 
that  the  coort  does  not  know  for  what  offense  to  pass  judgment,  it  may  ba 
set  aside  by  the  oourt,  even  against  the  defendant's  objection,  and  the  pro» 
•ssdfaic  i*  no  bar  to  another  trial:  State  v.  Redman,  17  la.  335.    The  qnestioa, 
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whftt,  in  principle,  is  a  jeopardy,  ie  thns  diaoimed  t^  Kahop  in  hie  work  on 
criminal  law,  voL  1.,  aee.  1015:  "  If  the  power  which  ia  to  try  a  man  has,  by 
valid  stepa,  brought  him  to  trial,  he  ia,  the  inatant  each  trial  ia  ready  to  com- 
mence, in  jeopardy,  nnleaa  aomething,  patent  or  latent,  not  under  control  of 
the  power  itaelf,  eziata,  making  it  impoeaible  any  verdict  ahonld  be  rendered 
againat  him  which  he  will  not  be  entitled  to  have  aet  aaide.  Thia,  it  ia  be- 
lieved, ia,  in  principle,  the  tme  teat.  The  valid  preparation  and  inatantaneona 
readineaa  to  begin  to  receive  evidence  ia  the  jeopardy — ^not  the  verdict^  wluisb 
ia  the  conanmmation  of  the  proceedinga;  for  the  final  judgment  ia  a  mere 
formal  utterance  of  the  law'a  approval  of  what  ia  already  done.  Now,  if  the 
power  which  bringa  a  man  into  and  controla  the  jeopardy,  namely,  theconrt, 
proceeda  unlawfully  after  the  jeopardy  haa  thua  attached,  it  ia  not  aonnd  in 
legal  reaaoning  to  aay,  that  thia  unlawful  conduct  nullifies  the  jec^wrdy.  If 
tf  did,  then  the  prooeaa  might  be  repeated  forever,  and  the  conatitntioiial 
provision  be  rendered  void.  After  the  caae  waa  opened  to  the  jury,  or  at 
any  time  before  verdict,  if  the  judge  aaw  that  there  could  be  no  juat  con- 
viction, and  wiahed  to  give  the  atate  liberty  to  retry  it,  he  might  diacfaaxge 
them  without  a  verdict,  or  unlawfully  direct  them  to  bring  in  one  of  guilty, 
or  do  aomething  elae  unlawful,  and  thua  there  might  be  a  aeoond  trial,  and 
then  a  third,  and  ao  on  without  end,  to  the  utter  overthrow  of  thia  oonstita- 
tional  protection.  And  we  may  preaume  it  waa  to  prevent  exactly  thia  sort 
of  thing  that  the  conatitntioDal  inhibition  waa  eatabliahed." 

In  State  v.  MeLemore,  2  Hill  (S.  C),  680,  the  principal  caae  waa  cited 
and  explained,  and  the  court  decided  that^  where  the  jury  waa  disohaiged  at 
twelve  o'clock  at  night  on  the  laat  day  of  the  term,  becauae  th^  could  noi 
agree^  the  disoharge  waa  legal,  and  the  prisoner  might  be  tried  again. 


State  v.  Tdtt. 

[2  Bazur  Law,  4A.] 

8tatb  Coubtb  batb  Jubibdictiok  to  PmnsH  Ortmsi  of  uttering  and 
publiahing  counterfeit  billa  and  notes  of  the  bsok  of  the  United  States; 
and  this  jurisdiction  ia  expreaaly  recognised  by  the  aet  of  congrosa  es- 
tablishing the  bank. 

Requisites  of  Indigtmsnt  iob  Uttbbivo  Goustbbiiit  Bills.— In  an  in- 
diotment  for  uttering  a  forged  bill  of  exchange,  it  ia  not  neoeaasry  to  aet 
out  the  indorsement  of  the  payee. 

PxBSOKs  othkr  than  thb  Oftigbbs  of  a  Baint  abb  OoMFBnirr  Wit- 
NBSSBS  to  prove  that  a  bill,  which  purports  to  have  basn  isaoed  by  aoch 
bank,  ia  a  counterfeit. 

OnmoK  OF  WiTKESS  THAT  A  BiLL  18  OouBrBBFEiT  IS  ApMiwmirji  in  evi- 
dence, although  auch  witneaa  has  never  aeen  the  officera  of  the  bank 
write,  and  recognizee  their  aignatnrea  only  from  hia  general  acquaintance 
with  the  billa  of  auch  bank. 

The  defendant  was  indicted  for  knowingly  uttering  and  pub- 
lishing a  forged  bill  of  exchange  or  order,  which  purported 
to  have  been  drawn  by  the  president  of  the  branch  bank  of  the 
United  States,  at  Charleston,  on  the  cashier  of  the  principal 
bank.     The  bill  was  drawn  payable  to  A.  G.  Bose,  and  his  in- 
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dorsement  was  also  forged.  The  indictment  contained  four 
counts.  The  first  described  the  instrument  as  a  bill  of  ex- 
change; the  second  as  an  order;  the  third  as  a  bank  bill;  but 
neither  of  these  set  out  the  indorsement.  The  fourth  count 
charged  the  prisoner  with  uttering  and  publishing  a  forged 
indorsement.  The  proof  that  the  instrument  was  a  forgery  was 
clear,  and  the  proof  of  uttering,  posidve  and  uncontradicted. 
Several  bills  of  other  banks,  which  were  found  on  the  prisoner 
at  the  time  of  his  arrest,  were  produced,  and  the  judge, 
against  objections  on  the  part  of  the  prisoner,  admitted  in  evi- 
dence the  opinion  of  a  witness,  that  these  were  also  counterfeits, 
although  the  witness  was  not  an  officer  of  any  of  these  banks, 
had  never  seen  the  officers  of  some  of  them  write,  and  was  able 
to  recognize  their  signatures  only  from  his  general  acquaintance 
with  the  biUs  of  those  banks.  Verdict  guilty.  The  defendant 
appealed,  and  moved  in  arrest  of  judgment  on  the  grounds:  1. 
That  the  state  courts  have  no  jurisdiction  to  punish  with  deaths 
forgeries  and  false  uttering  of  the  bills  and  drafts  of  the  bank 
of  the  United  States,  as  another  tribunal  and  a  different  pun« 
ishment  had  been  provided;  2.  That  the  instrument  set  forth 
in  the  indictment  is  not  one  of  those  provided  for  in  our  acts  of 
assembly;  3.  That  the  first  three  counts  of  the  indictment  are 
defective  because  they  did  not  set  out  the  indorsement. 

He  also  moved  for  a  new  trial  on  the  grounds:  1.  That  the 
paper  produced  did  not  correspond  with  that  set  out  in  the  in- 
dictment; 2.  That  incompetent  testimony  was  admitted  to  prove 
that  other  bills  found  in  the  defendant's  possession  were  coun- 
teifeit.    That  the  verdict  was  contrary  to  the  evidence. 

WardlaWj  for  the  motion. 

Thompson^  solicitor,  contra. 

By  Court,  Habpeb,  J.  In  support  of  the  first  ground  in  axrest 
of  judgment,  the  reasoning  of  the  prisoner's  counsel  has  been  to 
this  effect:  That  the  act  of  congress  establishing  the  bank  of  the 
UDited  States,  provides  for  punishing  the  counterfeiting,  or  the 
uttering  and  publishing  as  true,  of  any  counterfeit  note,  bill, 
order,  or  check  of  that  institution,  by  fine  and  imprisonment. 
That  it  has  been  decided  that  the  general  government  had  con- 
stitutional power  to  establish  the  bank,  and  it  was  necessarily 
incident  to  that  power  that  it  should  be  able  to  protect  its  paper 
from  forgery.  That  at  least  the  court  would  be  unwilling  to 
qaestion  the  power  of  the  government  in  a  case  like  the  pres-i 
ent;  and  having  legislated  on  the  subject,  its  legislation  must  be 
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exdusiTe.  That  the  federal  gOTemment  poesesses  ezdosiTe 
power  in  three  instances:  1.  Where  the  power  is  granted  ezda- 
mdj  in  terms;  2.  Where  it  is  granted  to  the  government,  and 
prohibited  to  the  states;  and  8.  Where  the  power  is  granted, 
and  having  been  ezerdsed  by  legislation  on  the  subject,  the  ex- 
ercise of  a  similar  power  hj  the  states  would  be  repognant  and 
incompatible.  That  to  the  last  class  belongs  the  power  in  qaes- 
tion:  and  the  act  of  congress  having  fixed  the  punishment  of 
counterfeiting  bank  notes,  or  uttering  them  as  true,  it  is  repug- 
nant and  incompatible  that  a  different  punishment  should  be 
prescribed  by  the  act  of  the  state.  Will  you  say  that  the  pun- 
ishment shall  be  accumulative,  and  that  the  party  may  be  tried 
first  in  one  court,  and  then  in  the  other,  in  violation  of  the  privi- 
lege of  a  dtizen  not  to  be  twice  put  in  jeopardy  for  the  same 
offense,  or  shall  a  conviction  under  one  jurisdiction  be  a  bar  to 
trial  in  the  other  ?  liany  absurd  and  inconvenient  consequences 
would  follow  this  view  of  the  subject.  Then  a  pardon  by  the 
governor  before  trial  must  be  a  bar  to  a  prosecution  in  the  fed- 
eral court,  or  a  pardon  of  the  president  in  the  state  court. 
That  it  is  true  the  act  saves  the  jurisdiction  of  the  state  courts 
over  such  offenses;  but  if  the  legislation  of  congress  has  covered 
the  whole  ground,  and  thus  become  exdnsive,  it  had  no  right 
to  delegate  such  jurisdiction.  The  case  of  HouMon  v.  Moore,  6 
Wheat.  1,  was  prindpally  relied  on  in  support  of  these  views. 
The  constitution  expresdy  grants  to  congress  the  power  to 
punish  the  offense  of  counterf  dting  the  securities  and  current 
coin  of  the  United  States.  Yet,  in  the  case  of  the  State  v.  ^n- 
Umio,  2  Treadw.  776,  which  was  a  prosecution  for  uttering  and 
publishing  forged  coin,  the  constitutional  court  held  that  its 
jurisdiction  was  not  ousted.  The  court  intimates  its  impression 
(the  grant  to  congress  being  of  the  power  to  punish  counter- 
feiting), that  if  the  jurisdiction  to  punish  the  uttering  and 
publishing  were  exclusive  in  dther  the  federal  or  state  tribu- 
nals, it  appertained  rather  to  the  latter.  This  seems  not  to  be 
without  reason.  The  offense  against  the  government  of  the 
United  States  consists  in  discrediting  its  cuziency.  That  against 
the  state,  in  defrauding  its  dtizens.  The  offense  against  the 
state  is  certainly  of  the  more  palpable  and  dangerous  character. 
The  framers  of  the  constitution  may  have  supposed  that  the 
power  of  punishing  the  actual  forgery  was  a  suffident  security 
to  the  general  government,  while  to  the  states  it  belonged  to  pro- 
tect their  dtizens  from  the  consequences  of  passing  and  drou- 
lating  spurious  coin.    If  this  reasoning  has  any  weight 
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epect  to  the  nttexing  of  forged  ooin,  it  would  seem  entitled  to 
still  more  with  respect  to  forged  bank  notes.  The  power  to  es- 
tablish a  bank  is  an  implied  one,  as  being  necessary  and  proper 
to  carry  the  granted  powers  into  eflEect,  and  from  this  implied 
power  is  implied  the  further  power  to  protect  the  paper  of  the 
bank  by  pnnishing  the  circnlating  of  spurious  paper.  The  ne- 
ceeeity  of  this  implication  may  perhaps  be  doubted.  The  in- 
jury to  the  bank  of  circulating  forged  paper  is,  that  its  genuine 
paper  may  be  discredited  and  its  circulation  impeded.  But 
this  can  not  take  place  to  a  great  extent,  and  is  trifling  compared 
with  the  injury  a  state  may  sustain  if  it  b6  deprived  of  the 
power  of  protecting  its  citizens  from  being  inundated  by  a 
spurious  currency;  injuring  their  property,  depraving  their 
morals,  and  embfurassing  their  intercourse. 

Suppose,  that  instead  of  the  fine  and  imprisonment  imposed 
by  the  act,  congress  had  thought  a  trifling  flne  of  a  few  dollars 
sufficient  for  the  protection  of  the  bank,  must  the  state  aban- 
don all  power  of  protecting  its  citizens?  The  argument, 
from  necessily,  seems  much  stronger  in  favor  of  the  power  of 
the  states.  On  this  question,  however,  I  do  not  think  it  neces- 
sary to  give  a  definitive  opinion. 

The  grant  of  a  power  to  congress  which  is  not  prohibited  to 
the  states,  is  likely  to  be  the  source  of  many  difficult  questions 
in  our  jurisprudence.  Among  these  will  probably  be,  whether 
the  same  act  of  an  individual  may  not  constitute  a  distinct  and 
separate  offense  against  each  government,  and  be  punishable  by 
each.  We  have  held,  in  some  instances,  that  the  same  act  may 
constitute  two  distinct  offenses  against  our  own  government. 
The  question  whether,  if  both  governments  provided  for  the 
punishment  of  the  same  offense,  the  law  of  the  state  shall  be 
null,  and  superseded  by  the  law  of  the  general  government, 
seems  to  be  decided  by  the  case  of  MmaUm  v.  Moore,  But  there 
is  this  distinction  between  that  case  and  the  present:  In  that, 
the  act  punished  by  the  law  of  the  state  was  certainly  and  ex- 
clusively an  offense  against  the  general  government;  a  refusal 
by  a  militiaman  to  obey  the  orders  of  the  president,  which  the 
state  undertook  to  punish.  Here,  certainly,  there  is  an  offense 
against  the  state,  and  a  very  different  one  from  that  committed 
against  the  United  States.  These  difficulties,  however,  do  not 
arise  in  the  case  before  us,  as  the  jurisdiction  of  the  states  is 
expressly  saved  by  the  act  of  congress  in  question. 

The  law  of  congress  for  punishing  the  counterfeiting  of  coin, 
enacts  that  it  shall  not  be  construed  to  deprive  the  courts  o( 
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the  indiTidaal  states  of  jurisdiction  under  the  laws  of  the  state, 
over  offenses  made  punidiable  by  the  act.  Justice  Stoiy,  in  the 
case  of  Bbiuian  t.  Hoare^  recognizes  the  jurisdiction  of  the  states 
under  this  saving.  He.  refers  to  the  practice  of  the  seyeral 
states,  particularly  of  Pennsylyania.  The  cases  of  WkUe  t.  Com- 
monwealih,  4  Binn.  408/  and  Limnggtany.  Van  Ingen,  9  Johns. 
507,  are  referred  to  in  a  note.  1  believe  that  most  of  the  states 
have  similar  cases,  and  in  none  of  them  has  their  authority  been 
called  in  question.  The  saving  under  the  law  establishing  the 
bank,  is  in  a  different  form,  and  renders  the  question  less  dis- 
putable. It  is  in  the  form  of  a  proviso :  '  *  Provided  that  nothing 
herein  contained  shall  be  construed  to  deprive  the  courts  of  the 
individual  states  of  a  jurisdiction  under  the  laws  of  the  several 
states,  over  any  offense  declared  punishable  by  this  act."  Con- 
gress makes  it  a  condition  of  its  legislation,  that  it  shall  not 
interfere  with  the  jurisdiction  of  the  states.  It  is  certainly 
true,  that  the  general  government  can  not  confer  a  jurisdiction 
on  the  states  where  it  was  not  possessed  before.  But  in  the 
case  we  are  considering,  there  was  unquestionably  a  jurisdic- 
tion in  the  first  instance.  The  state  is  supposed  to  have  lost  it» 
because  congress  having  a  concurrent  jurisdiction,  and  having 
exercised  it,  its  laws,  being  supreme,  have  come  in  collision  with 
the  law  of  the  state.  But  congress  itself  has  declared  that  its 
laws  shall  not  come  into  collision  with  the  law  of  the  state; 
but  if  there  be  any  repugnancy  or  incompatibility,  the  law  of 
the  state  shall  have  effect.  It  seems  to  me,  therefore,  that  if 
either  law  be  inoperative  within  this  state,  it  is  clearly  the  law 
of  congress;  and  that  by  virtue  of  its  own  provisions. 

The  second  and  third  grounds  in  arrest  of  judgment,  and  the 
first  ground  for  a  new  trial,  may  be  considered  together.  The 
forged  bill  in  question  purported  to  be  payable  to  A.  O.  Bose, 
or  order,  and  to  be  indorsed  by  him.  If  there  had  been  no  in- 
dorsement, the  offense  would  certainly  have  been  complete,  as 
the  bona  fide  holder  of  such  a  genuine  bill,  not  indorsed,  would 
be  authorized  to  receive  payment,  or  bring  an  action  on  it  in 
the  name  of  the  payee.  By  passing  such  a  bill,  the  fraud  is 
effected  within  the  terms  of  the  act.  But  it  is  contended  thai 
the  bill  offered  in  evidence  did  not  correspond  with  that  set 
forth  in  the  indictment.  The  indictment  sets  forth  the  face  of 
the  bill  verbatim  et  liieraHm.  The  indorsement  seems  rather 
incidental  to  than  a  part  of  the  bill.  It  would  not  have  altered 
the  prisoner's  offense  if  it  had  been  struck  out    Besides,  the 
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act  of  the  legidatiire  makes  the  uttering  of  a  forged  indorse- 
ment a  distinct  and  sabstantive  felony.  This  is  charged  in  a 
separate  count  of  the  indictment,  and  is,  of  itself,  sufficient  to 
snstain  the  verdict  of  the  jniy.  It  can  hardly  alter  the  char- 
acter of  the  offense  of  altering  a  forged  indorsement,  that  it  was 
made  on  a  forged  bill. 

The  second  ground  for  a  new  trial  has  been  considered  during 
the  present  sitting  of  the  court,  in  the  case  of  Hooper,  and  I 
concur  in  the  opinion  delirered  in  that  case. 

The  third  ground  was  not  urged  at  the  hearing.  The  evi- 
dence seems  to  have  been  very  sufficient  to  warrant  the  finding. 
The  several  motions  in  arrest  of  judgment  and  for  a  new  trial 
are  therefore  refused. 


In  CommoHweaUh  v.  Bailey,  2  Am.  Dea  3»  it  was  deoided  that  the  number 
of  e  benk  bill  and  the  marginal  figoree  indicating  its  amoont^  not  being  parti 
of  the  biU,  need  not  be  oet  oat  in  the  indictment  for  forging  the  bilL 


Wbight  v.  HAMn/roN. 

[3  Bazlbt  Law,  6L] 

BTAiUTm  OF  I^MiTATioNB— Whxn  IT  Bsohts  TO  BuN. — ^If  a  demand  on  the 
defendant*  or  other  collateral  thing,  is  requisite  to  give  a  right  of  action 
to  the  plaintiff,  the  statnte  does  not  begin  to  ran  nntfl  saoh  demand  is 
*aade  or  thing  done. 

AonoH  AOAIN8T  SHBBZfv  DOBS  voT  Lis  foT  money  made  by  him  under  eze- 
GQtbn  until  demand  made  therefor;  and  the  statate  does  not  begin  to 
nm  in  his  favor  until  such  demand  is  made. 

Bhsbot  is  Liablb  for  Intbbsst  on  Such  Movbt  only  from  the  time  the 
demand  is  made. 

AsBUMHUT  for  money  receiyed  by  the  defendant  as  sheriff,  to 
the  use  of  the  plaintiff.  Plea,  the  statute  of  limitations.  Tho 
money  was  collected  in  1821.  The  defendant  went  out  of  office 
in  1825,  and  this  action  was  brought  within  four  years  from  the 
latter  date.  The  judge  instructed  the  jury  that  the  statute 
did  not  begin  to  run  until  the  end  of  the  time  limited  for  the 
summary  proceeding  against  the  sheriff  by  rule,  which  was  two 
years  after  his  leaving  office.  The  jury  found  for  the  plaintiff, 
with  interest  from  the  expiration  of  the  defendant's  term  of 
office.  The  defendant  moTcd  for  a  new  trial  on  the  ground  of 
mifldirection. 

Noble,  for  the  motion. 

Wardlaw,  conira. 

]>Ba  Vol. 
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By  Court,  Johnson,  J.  The  limitation  imposed  by  the  statuia 
in  actions  of  assumpsit  is,  that  they  "  shall  be  commenced 
within  four  years  next  after  such  cause  of  actions  or  suits,  and 
not  after."  The  only  difficulty  which  can  ever  arise,  is  in  fixing 
with  precision  the  moment  of  time  when  the  cause  of  action  or 
right  to  sue  arose.  As  a  general  rule  it  may  be  said  to  arise  at 
the  instant  that  the  promise  is  broken;  and  that,  in  the  cases  of 
promises  raised  by  implication,  can  only  be  ascertained  bj 
considering  the  subject-matter  of  the  contract,  and  the  nature 
of  the  thing  to  be  done. 

Thus,  if  one  for  a  sufficient  consideration  promise  that  he 
will  go  to  Bome,  without  specifying  within  what  time,  the  right 
of  action  does  not  immediately  arise,  because  it  is  impossible  to 
perform  the  promise  in  an  instant,  and  a  reasonable  time  must 
therefore  be  allowed;  but  if  he  promise  to  pay  money  and  neg- 
lect to  do  it,  an  action  lies  presently,  for  that  may  be  instantlj 
done.  An  appropriate  illustration  of  this  principle  will  be  found 
in  the  case  of  Topham  ▼.  Brcutdick,  1  Taunt.  572.  There  the 
plaintiff  had  consigned  goods  to  a  firm  of  which  the  defendant 
was  a  member,  to  be  sold  and  disposed  of  on  account  of  the 
plaintiff,  without  any  special  contract  as  to  the  terms  of  the  com- 
mission .  About  fourteen  years  after,  the  plaintiff  demanded  an 
account  of  the  sales  and  the  payment  of  the  proceeds,  and  this 
not  being  complied  with,  he  brought  his  action.  The  defendant 
pleaded  the  statute  of  limitations;  but  the  court  held  that  no 
action  lay  until  demand  made,  and  that  the  plaintiff  was  not 
barred.  The  statute  did  not  begin  to  run  from  the  beginning 
of  the  contract,  nor  until  a  demand  was  made,  for  that  was  a 
collateral  thing,  which  the  plaintiff  was  obliged  to  do  before  he 
could  sue. 

In  the  case  under  consideration,  the  defendant,  the  sheriff  of 
Abbeville  district,  had  collected  money  for  the  plaintiff,  under 
an  execution  against  a  third  person;  by  the  exigency  of  the 
writ  he  was  bound  to  have  the  money  before  the  court  at  its  re- 
turn, to  render  to  the  plaintiff.  Now,  if  the  plaintiff  was  not 
there  to  demand  or  receive  it,  he  could  not  maintain  an  action, 
for  no  wrong  had  been  done  him.  When,  then,  did  the  cautte 
of  action  arise?  Not  necessarily  when  he  went  out  of  office; 
for  if  no  cause  of  action  existed  against  him  before,  that  could 
not  give  one;  nor  at  the  time  when  by  law  he  was  exempted 
from  a  rule;  for  as  between  the  parties  that  was  a  civil  remedy, 
and  would  not  lie  unless  he  refused  payment.  It  is  palpable, 
then,  that  a  new  state  of  things  must  exist  before  a  suit  could 
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be  maintained.  The  case  before  cited  furnishes  the  rule:  The 
plaintiff  was  bound  to  do  a  collateral  thing,  to  demand  pay- 
ment, and  if  it  was  refused,  then  an  action  lay,  and  then,  and 
not  until  then,  the  statute  would  begin  to  run. 

The  principle  is  distinctly  recognized  in  the  case  of  the 
Execndora  of  Moore  ads.  The  TreoBurers,  1  Nott  k  11 214.  That 
was  an  action  on  a  sheriff's  bond  to  recover  money  collected 
by  him  on  execution,  and  on  a  question  as  to  the  time  when  the 
computation  of  interest  should  commence,  it  was  held  that  it 
should  be  calculated  from  the  time  of  the  demand  made;  for 
until  then  there  had  been  no  violation  of  the  obligation  of  the 
sheriff  to  pay  over  money  collected  by  him. 

It  was  not  the  duty  of  the  sheriff  to  pursue  the  party  en- 
tiUed,  wheresoever  he  might  be.  Here  no  question  had  been 
raised  as  to  the  time  when  the  demand  was  made,  and  the  court 
will  not  presume  against  the  verdict,  that  it  was  made  more 
than  four  years  before  suit  brought.  The  verdict  was  for  the 
amount  received,  vrith  interest  from  the  time  the  defendant 
went  out  of  office.  The  rule  furnished  by  the  case  of  Moore 
ads.  The  TreoBwrerB  is,  that  in  the  absence  of  proof  of  any  other 
demand,  the  plaintiff  is  only  entitied  to  interest  from  the  time 
the  action  was  commenced,  and  that  for  the  same  reasons  must 
govern  here. 

It  is  therefore  ordered  that  a  new  trial  be  granted,  unless  the 
plaintiff  release  or  remit  the  interest  up  to  that  time,  and  that  a 
new  trial  be  refused  if  he  do  so  upon  notice  of  this  order. 

CoLOOox,  J.,  concurred. 

granted  nisi. 


MoMoBBiB  t;.  Hebitoon. 

[9  Bailbt  Law,  S6.] 

PlKncDD  or  WBrnHG  voa  Valus  Bbcxived,  Impobts  a  OaR8xixiBA.iiov  for 

An  ondertskiiig  to  pay  the  debt  of  another. 
FiancT  Moral  Obligation  is  a  SuFncnutT  Ck>NsiDXRATioK  to  sapport  an 

o»proM  aasampeit  made  after  the  obligation  is  incurred, 
fiacnviiro  thb  Bbn  biit  of  an  Aot  Bonx  bt  Anothkb  is  a  aoffioient  oon- 

■ideration  to  raatain  a  Bubeequent  ezpresa  promise  to  pay  for  the  perform* 

anoe  of  ench  aot. 

AcnoH,  by  summary  process,  on  a  promissory  note  in  thesa 
words:  **  One  day  after  date  I  promise  to  pay  S.  J.  McMorris, 
or  bearer,  sixty  dollars,  for  value  received,  in  payment  of  my 
part  of  Patience  T.  Herndon's  estate,  which  estate  is  indebted 
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to  S.  J.  McMorris,  administrator."  Sig^necL  Jobn  N.  Hemdon. 
Defenses:  1.  The  statute  of  frauds;  2.  Want  of  consideration. 
On  the  first  ground  it  was  contended  that  this  was  an  undertak- 
ing to  pay  the  debt  of  another,  and  as  no  consideration  was  ex* 
pressed  in  writing,  it  was  Toid  under  the  fourth  section  of  the 
statute  of  frauds.  The  judge  held  that  the  consideration  was 
sudioientlj  expressed  bj  the*  words  '*  value  received/'  and  that 
the  subsequent  words  did  not  invalidate  those  that  preceded 
them,  but  meant,  if  they  meant  anything,  that  the  estate  of  Mrs. 
Hemdon  was  indebted  to  the  plaintiff,  and  that  the  defendant 
was  liable  for  a  part  of  the  debt. 

On  the  second  ground  of  defense,  the  evidence  obtained  from 
the  plaintiff  was  to  the  effect  that  the  plaintiff,  as  administrator  of 
Mrs.  Herndon,  had  paid  her  debts  to  an  amount  exceeding  her 
assets  by  the  sum  of  one  hundred  and  eighty  dollars;  that  the 
debts  were  mostiy  contracted  for  the  benefit  of  the  children  of 
whom  the  defendant  was  one;  that  some  of  them  were  con- 
tracted expressly  for  the  defendant,  charged  to  him,  and  ad- 
mitted by  him  to  be  just;  that  in  consideration  of  these  facts^ 
and  in  order  that  their  mother's  debts  might  not  remain  unpaid, 
and  in  consideration  of  the  further  fact  that  a  doubt  existed 
whether  or  not  an  estate  derived  from  their  father  might  not  be 
liable  for  these  debts,  the  defendant  gave  the  note  now  in  suit 
for  his  proportion  of  them.  The  judge  held  the  consideration 
to  be  sufficient.  Decree  for  the  plaintiff.  Defendant  now  moved 
to  reverse  the  decree  on  the  grounds  taken  in  the  court  below. 

.Hmufon,  for  the  motion. 

Johnston  and  Dutdop^  contra. 

By  Court,  Habpeb,  J.  The  court  concurs  with  the  presiding 
judge  in  this  case.  The  note  or  writing  sufficienUy  purports  a 
consideration.  The  defendant,  however,  relies  on  the  plaintiff's 
answers  to  interrogatories  to  show  that  it  was  without  consid- 
eration. 

It  is  said  that  '*if  a  person  pay  money  which  another  was 
under  a  legal  or  moral  obligation  to  pay,  though  without  his 
knowledge  or  request,  the  law  raises  an  assumpsit;  as  in  the 
case  of  goods  distrained  by  the  commissioners  of  the  land  tax, 
if  a  neighbor  should  redeem  the  goods  and  pay  the  tax,  he 
may  maintain  an  action  against  the  owner  for  the  money  sa 
paid;  so  if  a  person  bury  the  wife  or  child  of  another,  he 
may  recover  back  the  expenses  incurred  by  it  tiom  the  father 
or  husband:"  Bac.  Abr.,  Assumpsit,  D,  referring  to  Jenkma  ▼. 
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llLcker,  1  H.  Bl.  90.  In  Hawkes  v.  Saunders,  Lord  Mansfield 
said:  "  Where  a  man  is  tinder  a  moral  obligation,  which  no 
court  of  law  or  equity  can  enforce,  and  promises,  the  honesty 
and  rectitude  of  the  thing  is  a  consideration:"  Cowp.  290. 

I  suppose  the  moral  obligation   spoken  of  must  be  what 
moialists  call  a  perfect  obligation — ^an  obligation  of  justice,  and 
not  of  benevolence  or  piety.    Therefore,  if  a  man  should  pay 
money  to  relieye  the  distresses  of  my  father  or  mother,  this 
perhaps  would  be  no  consideration  for  my  promise  to  reimburse 
him.     Otherwise  it  seems  in  the  case  of  a  wife  or  son  for  whom 
I  am  bound  to  provide:  See  cases  referred  to  by  Wilmot,  J.,  3 
Burr.  1672.     Sergeant  Williams,  in  his  note  (1)  to  1  Saunders, 
264,  says:  **  But  where  a  party  derives  benefit  from  the  consid- 
eration, it  is  su£Scient,  because  equivalent  to  a  previous  re- 
quest; as  where  a  man  pays  a  sum  of  money,  or  buys  goods  for 
me  without  my  knowledge  or  request,  and  afterwards  I  agree 
to  the  payment,  or  receive  the  goods,  this  is  equivalent  to  a 
previous  request  to  do  so."    I  think  the  cases  point  to  a  dis- 
tinction of  this  sort,  which  is  probably  the  correct  one— where 
a  person  is  under  a  legal  obligation  to  pay  money,  and  another 
pays  it  for  him  without  request,  the  law  raises  an  implied 
assumpsit,  to  refund  without  any  express  promise  on  his  part: 
but  where  he  was  not  under  any  legal  obligation,  but  receives 
(he  benefit  of  a  payment  made,  or  labor  done  by  another;  as  if 
a  person  see  the  fence  of  my  field  decayed,  and  out  of  kind- 
ness pay  another  to  repair  it,  and  I  promise  to  reimburse  him; 
or  if  he  repair  it  himself,  and  I  promise  to  pay  him  for  his 
trouble,  here  the  express  promise  is  good:  See  Watson  v.  l\imer^ 
Bull.  N.  P.  129;  Alhim  v.  BanweU,  2  East,  505;  WennaU  v.  Ad- 
ney,  3  Bos.  &  Pul.  247.    Here  the  evidence  is,  that  the  defendant 
did  receive  the  benefit  of  the  debts  contracted  by  Mrs.  Hem- 
don  and  paid  by  the  plaintiff.    They  were  contracted  for  the 
benefit  of  the  children,  of  whom  he  was  one. 
The  motion  is  therefore  refused. 


MoBAL  Qbuoatiom  AS  CoMsmKBAXXOH. — ^In  Cook  V.  Bradkif,  18  Am. 
Deo.  79,  it  was  decided  that  a  moral  obligation  is  not  soflSoient  to  sopport  a 
eontract^  ozcept  in  cases  where  a  good  or  valoable  oonaideration  has  onoe 
exiited:  See  note  to  that  case  for  other  decisions  on  this  snbjeot. 

*  Wamsro  Impuxs  CoiramsRATioir. — Kelly  v.  Bradford,  6  Am.  Deo.  606. 
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De  TbEYILLE  V.  EjLLD. 

[1  BuLMt  BqiDiTr,  Sib] 

OnmianoiixB's  Bspobt  bhottld  Statk  na  Faotb,  not  hk  deduolioni  fr«n 
th«m;  and  where  saoh  report  fails  to  do  this,  the  deoree  of  the  ooorft 
founded  thereon  will  be  rerened,  ftnd  the  oeae  referred  beck  to  have  tha 
&oti  eeoertuned. 

LuBiUTr  OF  CoiocnTBiB  or  LxrNATia — The  posMvion  of  a  fametio^  eetete 
is,  of  itself,  BufScient  to  render  hie  oonunittee  liable  to  eoooont  for  the 
rente  end  profits;  end  snch  committee  will  be  cheigeeble  with  any  loa« 
oocasioned  to  the  estate  by  the  insolvency  of  the  penKm  to  whom  tbtn^ 
leased  it»  without  taking  eeomity  for  the  pajrment  of  the  rent»  nnlses  Umb 
lessee  was  in  good  credit  at  the  time  of  the  contract. 

OomaTTBX  or  Lvvatio  havk  Powkb  to  Leasr  his  Lahss.  pvovided  thqr 
do  not  bind  him  after  his  restoration;  and  a  letting  of  them  from  year 
to  year  does  not  violate  this  restriction. 

Bill  for  partition  of  the  real  and  personal  estate  of  a  de- 
ceased lunatic,  and  for  an  account  from  the  defendants  who 
had  been  his  committee.  The  complainant  insisted  on  charging 
the  defendants  with  one  thousand  one  hundred  and  forty-seyea 
dollars  and  fifty  cents,  and  interest,  for  the  rent  of  land  and 
wages  of  slayes  belonging  to  the  lunatic,  which  the  defendants 
had  leased  to  William  Pope  for  the  year  1823.  The  defendants 
produced  a  judgment  obtained  by  them  against  Pope  for  this 
debt  in  1824,  and  a^.  fa.  thereon  returned  ntdla  bona.  The 
commissioner  disallowed  the  charge,  and  reported  that,  in  his 
opinion,  the  loss  was  occasioned  by  Pope's  insolvency,  and 
should  be  borne  by  the  parties  interested  in  the  estate;  that 
the  affairs  of  the  estate  were  in  great  confusion  when  com- 
mitted to  the  defendants,  who  appeared  to  have  acted  for  the 
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best.  The  complainant  excepted  to  the  report.  The  case  was 
heard  on  the  exceptions  before  Desaussure,  chancellor,  who 
orerraled  them,  and  made  a  decree  for  the  defendants,  which 
the  complainant  now  moTcd  to  rcTerse. 

De  TremUe,  for  the  motion,  contended  that  the  report  and 
decree  in  effect  discharged  the  committee  from  all  responsibility 
for  the  management  of  the  estate.  They  could  not  be  dis- 
charged by  merely  showing  that  Pope  was  insoWent  in  1824. 
Trustees  are  bound  to  show  that  they  have  acted  in  good  faith, 
and  exercised  due  diligence,  and  that  the  loss  arose  from 
misfortune  and  not  from  negligence:  Taveau  t.  Ball,  1  McO. 
Ch.  464.  The  burden  of  proof  was  upon  them  to  show  that 
Pope  was  not  insolvent  in  1823.  They  neglected  to  require 
security  from  him,  which  under  any  circumstances  they  were 
bound  to  do:  Dayton  v.  Dayton^  1  Desau.  566.  They  neglected 
to  employ  the  obyious  remedy  of  a  distress,  and  allowed  the 
crop  to  be  removed  without  even  demanding  the  rent.  The 
defendants  had  no  authority  to  rent  the  lands:  Knipe  v.  Palmer , 
2  Wils.  130;  1  Fonbl.  c.  2,  sec.  2,  note  6.  Pope  must,  there- 
fore, be  regarded  as  the  agent  of  the  defendants,  and  they  are 
responsible  for  the  value  of  the  crop  made  by  him:  Wright  v. 
Wright,  2  McC.  Ch.  199. 

Smith,  contra,  contended  that  trustees  are  not  held  liable  on 
alight  grounds  where  they  intend  to  discharge  their  duty  fairly: 
Belchier  v.  Parsons,  Jtmhl.  219;  Powell  v.  Eoans,  5  Yes.  843; 
2  Mad.  Ch.  134.  The  presumption  is  not  against  the  trustee. 
Fraud  is  never  presumed;  and  a  trustee  is  only  liable  for  fraud, 
or  such  gross  negligence  as  is  equal  to  fraud:  2  Mad.  Ch.  143. 
He  claimed  that  the  authorities  cited  by  complainant's  counsel 
did  not  affect  the  case,  and  argued  that  the  committee  had 
power  to  lease  the  lands  and  slaves,  since  it  was  necessary  to  a 
proper  management  of  the  estate  to  do  so. 

JoHHSOK,  J.  The  object  of  this  bill  was,  in  part,  to  obtain  an 
account  from  the  defendants  of  the  rents  and  profits  of  the  es- 
tate of  the  lunatic  committed  to  their  management;  but  the  re- 
port of  the  commissioners,  on  which  the  circuit  court  decree  is 
founded,  is  so  barren  of  facts,  that  the  court  has  felt  at  some 
loss  to  seethe  application  of  the  questions  that  have  been  raised 
here,  or  to  form  any  judgment  as  to  the  merits  of  the  case.  The 
report  consists  rather  of  a  deduction  from  facts,  than  of  facta 
themselves.  It  states,  for  instance,  that  at  the  time  the  defend- 
ants took  possession  of  the  estate,  it  was  in  great  confusion;  and 


620  De  Tbevillb  v,  Elleb.         [8.  Caioliiu^ 

that  in  rentiiig  ibe  lands  and  luring  the  negioea,  the  committae 
acted  for  the  best;  and  if  this  be  trae,  it  may  be  that  the  loas 
ought  to  be  borne  by  the  estate;  for  the  role  Teij  dearly  is,  that 
the  defendants  ought  not  to  be  charged,  unless  th^  haye  been 
guilty  of  some  degree  of  negligence.  But  I  can  not  consent  to 
lend  my  sanction  to  a  judgment,  ^thout  being  able  to  see  that 
it  is  founded  in  right;  and  more  especially  where,  as  in  this  case, 
there  is  great  reason  to  suspect  tiiat  too  much  indulgence  has 
been  shown  to  the  defendants,  and  that  in  canying  into  effisct  a 
rule  intended  for  the  protection  of  trustees,  and  others  acting  in 
a  representative  character,  injustice  may  have  been  done  to  the 
complainant.  Thus  it  is  said  that  the  estate  was  in  confusion, 
and  that  the  defendants,  in  hiring  the  lands  and  negroes  to 
Pope,  acted  for  the  best:  but  the  object  of  appointing  a  com- 
mittee was  to  reduce  the  estate  to  order;  and  the  act  of  letting 
the  lands  and  negroes  was  a  single  act^  in  which  I  can  conceiTe 
of  no  insurmountable  difficulty;  and  if  Pope  was,  as  the  evidence 
seems  to  indicate,  insolvent  at  the  time,  it  would  be  difficult  to 
persuade  any  one,  that  trusting  him  for  that  amount  was  actings 
for  the  best.  It  may  be  that  the  facts  justify  the  conclusion  at 
which  the  commissioner  has  arrived;  but  they  do  not  appear  in 
his  report,  and  the  inference  necessarily  is,  that  they  do  not  ex- 
ist. The  decree  of  the  circuit  court  must  therefore  be  reversed, 
and  the  case  referred  back  to  the  commissioner  to  ascertain  the 
facts. 

It  does  not  appear  from  the  report  of  \he  commissioner  that 
any  evidence  was  offered  as  to  the  solvency  or  insolvency  of 
Pope,  at  the  time  that  the  defendants  trusted  him;  and  one  of  the 
questions  here  raised  is,  whether  the  proof  on  the  subject  ought 
to  have  come  from  the  complainant,  or  the  defendants.  The 
fact  being  ascertained  that  the  defendants  were  in  possession  of 
the  lunatic's  estate,  prima  facie  they  were  bound  to  account  for 
the  rents  and  profits,  or  to  show  some  reason  why  they  should 
not.  If  under  the  best  management  the  estate  had  proved  un- 
productive, that  would  have  been  sufficient;  or,  as  more  directly 
applicable  to  the  case,  if  they  had  shown  that  they  had  trusted 
it  to  one  in  good  credit,  but  who  ultimately  proved  insolvent, 
that  might  have  proved  sufficient.  But  I  take  it  as  a  universal 
rule,  that  where  the  presumption  of  liability  attaches,  it  is  in- 
cumbent on  him  to  be  charged  to  show  matters  of  excuse. 
He  who  alleges  the  affirmative  of  any  proposition  is  bound  to 
prove  it,  for  the  obvious  reason  that  the  mode  of  proof  is  more 
simple  and  direct;  and  this,  although  it  may  imply  a  negative. 
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instances  of  which  are  given  in  the  books,  more  especiallj  where, 
from  the  drcomstanoes,  he  who  seeks  to  support  his  cause  must 
be  supposed  to  be  cognizant  of  it:  1  Stark.  Et.  876,  877,  878; 
Dickson  ▼.  Eoans^  6  T.  B.  57.  The  possession  of  the  lunatic's 
estate  per  Be  rendered  the  defendants  liable  to  account  for  rents 
and  profits.  If  that  fact,  and  nothing  else,  had  been  proved, 
there  can  not  be  a  doubt  that  thej  would  have  been  bound  to 
pay  the  value;  for,  indulgent  as  the  law  is  to  persons  acting  in 
a  fiduciary  character,  it  is  not  charitable  enough  to  presume 
that  thej  have  properly  disposed  of  a  fund,  without  any  account 
from  them.  They  allege  the  affirmative,  then,  when  they  offer 
matter  by  way  of  excuse;  and  to  whom  can  the  circumstances  be 
BO  well  known  as  to  those  who  were  the  principal  actors? 
Surely  not  the  lunatic,  nor  those  who  claim  under  him,  and 
who,  at  the  time,  may  neither  have  had  nor  felt  any  interest 
in  it.  On  eveiy  principle,  then,  the  defendants  were  bound  to 
famish  the  proofs. 

In  the  present  state  of  the  case,  the  court  have  not  thought 
proper  to  decide  upon  the  question  raised,  whether  the  defend- 
ants had,  or  had  not,  the  right  to  lease  the  lands  of  the  lunatic; 
bat  I  will  observe,  passingly,  that  I  incline  to  think  that  upon 
investigating  that  doctrine,  it  will  be  found  that  the  only  re- 
straint imposed  upon  the  committee  operates  to  prevent  their 
binding  the  lunatic  after  his  restoration,  and  that  letting  out 
the  land  from  year  to  year  is  no  violation  of  the  rule.  With- 
out this  power  it  is  not  difficult  to  imagine  a  case  in  which  they 
would  not  only  be  veiy  unproductive,  but  a  charge;  and  I  can 
conceive  of  no  motives  of  public  policy  which  would  prohibit  it. 
It  is  therefore  ordered  and  decreed,  that  the  decree  of  the  cir- 
cuit court  be  set  aside,  and  that  the  case  be  referred  back  to  the 
commissioner,  to  ascertain  the  facts  agreeably  to  the  foregoing 
roles,  and  that  he  report  thereon  to  the  circuit  court. 

CoLOOGK,  J.,  concurred. 

RmHAKDsoy,  J.,  sitting  for  Nott,  J.  I  am  of  opinion  that  the 
case  ought  to  be  sent  back,  although  I  do  not  wish  to  express 
any  opinion  on  the  other  points. 

Decree  reversed. 
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[1  Bazlex  SQinzr,  107.] 

QlfT  BT  iNTBirDJED  WiTE,  WhSN  NOT  A  FbAUB  ON  MaRITAL  RtOBT&— A 

mado  by  a  woman  to  her  children  by  a  former  husband,  on  the  eve  of 
her  maxriage,  is  no  fraud  on  the  marital  rights  of  her  second  husband, 
when  he  knew  of  the  gift  before  the  marriage;  nor  does  it  make  any  dif- 
ference that  she  was  indebted  at  the  time  when  the  gift  was  made,  if  ha 
was  cognizant  of  that  fact,  and  there  was  no  fraodnlent  oonoealment  by 
her. 

What  Koncx  SumciXMT  to  Put  Pabtt  on  Inquiby.— Where  saoh  intended 
husband  knew  that  his  intended  wife  was  the  administratrix  of  her  for- 
mer husband,  and  that  the  children  were  minors,  a  knowledge  of  theaa 
facts  was  sufficient  to  have  put  him  upon  inquiry  to  asoertain  whether  or 
not  she  was  indebted  on  account  of  her  administration. 

Pbopxbtt  Exfbesslt  Dxlivjsbed  as  a  Gist  will  not  be  presumed  to  haw 
been  intended  as  a  satisfaction  of  a  pre-existing  debt.  Such  presumption 
arises  only  where  the  delivery  is  made  without  explanation. 

Aiuonistbatbiz  can  not  Avoid  Pubohasx  Madb  at  hxb  Own  Sale,  when 
the  eatui  que  trtut  is  satisfied  with  it;  the  ri^^t  to  avoid  such  pnrehaaa 
belongs  to  the  cestui  qtte  trust  alone. 

Bquttt  Jubisdiction. — A  court  of  equity  will  not  entertain  Jurisdiction  of  a 
matter  previously  determined  in  another  court  where  the  parties  had  an 
opportunity  to  litigate  their  rights,  unless  they  were  prevented  from  so 
doing  by  circumstances  which  are  a  ground  for  equitable  interferenoe, 
such  as  accident  or  surprise. 

LrocFFiciBNT  Gboond  fob  Kquitablb  Reluf.— An  admimstrator  who,  be- 
ing cited  at  short  notice  to  account  before  the  ordinary,  failed  to  appear, 
and  had  a  decree  entered  against  him,  will  not  be  relieved  from  a  judg- 
ment at  law  in  an  action  on  such  decree,  which  denied  him  the  right,  in 
such  action,  to  offer  in  discount  a  claim  against  one  of  the  distributees, 
when  no  circumstances  are  shown  which  deprived  him  of  the  opportunity 
of  setting  up  the  discount  before  the  ordinary. 

Bill,  When  Retained,  although  Complainant  not  Entitlbd  to  Rklikf. 
Where  the  defendant  consents  to  allow  items  of  an  aoooont  to  which 
the  complainant  was  not  entitled,  the  bill  wiU  be  retained  for  the  pnrposa 
of  allowing  a  reference  to  settle  the  amount  of  such  items. 

Bill  to  enjoin  a  judgment  at  law,  with  yarioos  prayers  for 
relief.  It  was  heard  before  Harper,  chancellor,  in  June,  1827, 
who  afterwards  pronounced  the  following  opinion  and  decree. 

Habpeb,  Ch.  The  complainant,  Mrs.  Mary  McClare,  on  the 
death  of  her  former  husband,  James  Clifton,  administered  on 
his  estate.  The  whole  of  the  personal  estate  was  sold  by  per- 
mission of  the  ordinary,  and  several  slaves,  who  are  in  question 
in  this  suit,  purchased  by  the  widow.  Some  time  afterwards 
she  married  the  complainant,  James  McClure;  boi  previoiisly  to 
her  marriage,  and  with  her  intended  husband's  knowlege. 
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convejed  the  slaves  by  a  deed  of  gift  to  her  two  children,  the 
defendant  Susannah,  now  the  wife  of  William  Miller,  and  Ben* 
jamin  W.  Olifton.  On  the  fourteenth  of  March,  1825,  at  the 
instance  of  defendant,  Susannah's  guardian,  complainants  were 
cited  to  appear  before  the  ordinary,  on  the  same  day,  to  account 
for  their  administration  of  the  estate  of  James  Clifton.  They  did 
not  appear,  and  the  ordinary  made  a  decree,  which  established 
that  there  was  due  to  Mrs.  Miller  six  hundred  and  twenty-five 
dollars  and  eighty-seven  cents,  for  her  distributive  share  of  her 
father's  personal  estate.  An  action  at  law  was  brought  by  the  de- 
fendants, in  the  name  of  the  ordinary,  on  the  administration  bond, 
and  the  amount  of  the  decree  recovered.  On  the  trial  at  law,  the 
complainants  olBEered  to  prove,  as  a  set-ofT  against  Mrs.  Miller,  an 
account  for  her  maintenance  and  education,  and  other  charges. 
This  set-off  was  rejected;  the  circuit  court  deciding,  as  it  ap- 
pears, that  this  account  was  properly  cognizable  before  the  ordi- 
nary, and  should  have  been  produced  and  proved  before  him, 
when  the  parties  were  cited  to  account,  and  that  his  decree  was 
conclusive.  On  motion  for  a  new  trial,  the  decision  was  sus- 
tained on  this  express  ground.  The  objects  of  the  present  bill  are, 
to  have  the  conveyance  made  by  Mrs.  McClure  to  her  children, 
before  the  marriage,  set  aside  as  a  fraud  on  the  marital  rights; 
or  that  the  property  conveyed  should  be  decreed  to  have  been 
in  satisfaction  of  what  was  due  to  the  children  from  their  moth- 
er as  administratrix;  or,  otherwise,  that  the  purchase  of  the 
slaves  at  her  own  sale  maybe  set  aside,  she  having  been  incapa- 
ble to  purchase,  on  account  of  her  character  of  administratrix. 
The  complainants  also  seek,  by  their  bill,  to  establish  their  ac- 
count against  Mrs.  MQler  for  board,  etc. ,  either  as  a  matter 
originally  pertaining  to  the  jurisdiction  of  this  court,  or  on  the 
ground  of  the  complainants  having  been  surprised  by  the  de- 
cree of  the  ordinary. 

It  is  hardly  necessary  to  say  that  the  conveyance  could  be  no 
fraud  on  the  marital  rights  when  the  husband  knew  it  before 
the  marriage.  I  will  not  say  but  that  a  case  might  arise,  in 
which  the  wife,  being  indebted,  should  fraudulently  conceal  that 
fact,  and  make  a  voluntary  conveyance  of  her  whole  property,  or 
80  much  of  it  as  to  leave  her  unable  to  satisfy  the  debt;  the 
husband,  if  he  should  be  compelled  to  pay  the  debt,  might 
be  allowed  to  stand  in  the  place  of  the  creditors  and  avoid  the 
conveyance,  although  he  knew  of  it  before  the  marriage.  But 
in  such  a  case,  the  actual  fraudulent  intention  must  be  estab- 
lished, and  I  see  no  reason  to  impute  any  such  here.    Mr.  Mo» 
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Clare  mart  hare  known  that  his  intended  wife  was  tiie 
(aratnx  of  her  former  hasband;  and,  indeed,  the  fail!  does  not 
charge  ignorance  of  that  fact,  althoagh  it  charges  that  McClare 
was  ignorant  of  her  having  porchased  these  shires  at  the  sale 
of  her  intestate's  estate.  If  he  knew  this,  he  must  have  known 
that  she  was  indebted  on  account  of  her  administration,  as  the 
children  were  minors  and  could  not  hare  received  their  distribu- 
•  tive  shares.  There  was  at  least  enough  to  put  him  upon  inquiij. 
The  ordinary's  office  afforded  him  ready  means  of  ascertaining^ 
the  extent  of  the  debt.  At  all  events,  I  can  not  say  that  there 
was  a  fraudulent  concealment  by  Mrs.  McClure. 

Then  as  to  the  conveyance  being  a  satisfaction.  If  it  had 
been  so  intended,  the  children,  on  coming  of  age,  would  hare 
had  an  option,  either  to  accept  or  reject  it.  That  which  is  giyen 
and  accepted  in  satisfaction  will  be  so  considered  by  the  court. 
If  a  person  indebted  should  pay  money  to  his  creditor,  without 
specifying  for  what  purpose,  it  would  be  natural  enough  to  sup- 
pose that  it  was  intended  as  payment.  But  this  could  not  be 
supposed  if  the  party  paying  expressly  made  it  a  gift.  Wherea 
father,  being  an  executor,  dellyered  property  to  his  child,  who  was 
a  residuaiy  legatee,  without  explanation ,  this  has  been  presumed 
to  have  been  intended  as  in  satisfaction  of  his  legacy.  But  in 
this  case  I  can  not  presume  against  the  express  terms  of  the 
deed  itself,  which  purports  to  make  a  gift.  Certainly  it  was 
competent  for  the  mother  to  make  a  gift  to  the  children,  al- 
though she  was  indebted  to  them;  and  she  has  done  so. 

As  to  the  purchase  by  the  administratrix  at  her  own  sale,  it 
has  been  said  in  some  of  the  cases,  that  a  purchase  by  a  trustee 
at  his  own  sale  is  void,  at  the  option  of  the  cesiui  que  irusl.  By 
this  is  meant  that  the  cestui  que  trust  is  not  bound  to  show  anj 
fraud,  or  advantage  gained  by  the  trustee.  The  chance  of  fraud, 
without  the  means  of  detection,  is  sufficient.  But  it  would  be 
singular  indeed  that  the  trustee  should  avoid  his  own  pur- 
chase, on  the  score  of  his  possible  fraud,  when  the  cestui  que 
trust  is  satisfied.  The  trustee  who  has  purchased  may  file  a 
bill,  calling  on  the  cestui  que  trust  either  to  confirm  or  avoid  the 
sole. 

I  feel  bound  also  to  say,  that  the  complainants  come  too  late 
to  establish  their  account  for  the  maintenance  of  the  defendant, 
Mrs.  Miller.  No  doubt  matters  of  account  pertain  to  the  orig- 
inal jurisdiction  of  this  court,  and  parties  may  come  here  to 
have  an  allowance  for  the  maintenance  of  in&nts,  past  or  f ntoxe. 
But  the  decision  of  the  court  of  appeals  is  conclusive,  that  1 
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must  regard  this  as  a  matter  already  adjudicated.  Bat  for  thia« 
the  account  would  have  been  proper  for  the  jurisdiction  of  a 
court  of  law.  The  opinion  of  the  court  is,  that  in  the  parties' 
accounting  before  the  ordinary,  ''  the  charge  now  made  became 
a  proper  and  indispensable  matter  of  account,  and  from  their 
acquiescence  in  the  decree  of  the  ordinary,  it  will  be  presumed 
that  all  matters  properly  cognizable  there,  were  fully  adjusted 
and  settled."  That  which  has  been  once  adjudicated,  is  final 
and  conclusiye  between  the  same  parties.  The  rule  goes 
farther.  In  the  case  of  Le  Ouen  y.  Chmvemeur  and  Kemble,  1 
Johns.  Gas.  436  [1  Am.  Dec.  121],  a  case  which  deserves  much 
respect  from  the  great  ability  with  which  it  was  argued  and  de- 
termined, the  rule  was  held  to  be,  that  what  the  parties  have 
once  had  an  opportunity  of  litigating,  in  the  course  of  a  judi- 
cial proceeding,  they  shall  not  bring  into  question  again.  In 
this  doctrine  I  most  fully  concur.  It  does  not  apply,  of  course, 
if  there  existed  circumstances,  such  as  give  jurisdiction  to  this 
court,  to  prevent  the  party's  making  his  defense,  or  trying  the 
question.  Such  might  be  accident  or  surprise.  Surprise  is 
alleged  in  this  case,  but  I  think  not  sustained.  The  citation  to 
appear  before  the  ordinary,  to  be  sure,  gave  but  a  very  short 
notice.  But  the  evidence  was,  that  the  parties  resided  across 
the  street,  in  the  immediate  vicinity  of  the  ordinary's  office,  and 
there  was  nothing  to  show  that  they  might  not  have  attended. 
If  they  had  attended,  and  asked  for  further  time  to  make  out 
their  accounts,  and  it  had  been  refused,  this  might  have  formed 
a  different  case. 

I  should  have  dismissed  the  bill  at  once^  had  not  the  defend- 
ants, by  their  solicitor,  submitted  to  credit  any  amount  that 
the  complainants  may  hare  expended  for  the  education  of  Mrs. 
Idler;  that  is  to  say,  actual  disbursements  for  her  expenses, 
exclusive  of  her  board  and  maintenance  at  their  own  home. 
This  must  be  matter  of  reference;  but  as  I  order  it  only  on  the 
consent  of  the  defendants,  I  can  not,  against  their  wishes,  con- 
tinue the  injunction.  The  complainants  must  run  the  risk  of 
their  forbearance  to  enforce  these  expenses,  or  of  recovering  it 
back  after  they  shall  have  paid  the  judgment.  The  defendants 
also  sabmit  to  credit  the  payment  of  two  hundred  and  twenty 
dollars  and  fifty  cents  made  on  the  judgment.  Indeed,  this 
credit  has  been  already  given  on  the  execution. 

It  is  ordered  and  decreed,  that  it  be  referred  to  the  commis- 
sioner to  report  the  amount  expended  by  the  complainants  for 
the  education  of  the  defendant  Mrs.  Miller;  and  that  upon  the 
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defendants  giving  credit  on  their  judgment  at  law,  for  the 
amount  that  shall  be  found  due  on  the  coming  in  of  the  said 
report,  or  refunding  and  paying  to  the  complainants  the  said 
amount,  if  their  judgment  shall  hare  been  preTioosly  satiafied, 
the  bill  stands  dismissed  with  oosto:  otherwise  to  remain  sabject 
to  the  order  of  this  court 

The  complainants  appesled  from  this  decree. 

WiUiams  and  Johnston,  for  the  appellants^  contended  thai  if 
the  gift  was  not  Toid,  as  being  a  fraud  on  the  marital  rights  of 
the  husband,  it  was  a  satisfaction  of  the  claims  of  the  distrib- 
utees against  the  wife.  This  was  the  intention,  and  if  so,  it 
was  dearly  a  satisfaction.  Courts  incline  to  regard  gifts  as  a 
satisfaction  of  a  pre-existing  demand,  nnlees  the  idea  of  satis- 
faction is  expressly  negatived:  Wood  y.  Briani,  2  Atk.  522; 
Bmchcliffe  t.  Exnchdiffe,  8  Yes.  516;  M%gen  ▼.  Ifyerv,  1  Bailej 
Eq.  23;  Barges  r.  Mawbey,  10  Yes.  827.  The  complainant's 
discount  was  a  deouuid  against  one  of  the  distributees,  and 
therefore  inadmissible  in  her  account.  The  ordinaiy  could 
not  have  taken  jurisdiction  of  it»  and  his  decree  could  not  con* 
dude  it. 

MiUa,  conira,  contended  that  there  was  no  ease  in  whidi  an 
express  gift  has  been  hdd  to  be  a  satisfaction.  The  rule  that 
a  trustee  can  not  purchase  at  his  own  sale  is  clearly  intended 
for  the  benefit  of  the  cestui  que  trust.  As  to  the  discount:  If 
neither  the  decree  of  the  ordinary  nor  the  judgment  of  the  court 
of  appeals  condades  the  question,  there  are  no  limits  to  litiga- 
tion« 

OoLoooK,  J.    This  court  concurs  with  the  chanodlor  in  the 
▼ery  clear  and  correct  riew  whidi  he  has  taken  of  this 
and  his  decree  is  therefore  affirmed. 

JoRHsov  and  Etahs,  JJ.,  concurred. 

Decree  affirmed. 


yk«i:i:ri 


V. 

[1  Baxubt  Equztt,  118.] 

Emnr  nr  Eqvitt  aoainbt  Judomeivt  at  Law.— Neither  after  dlMOfverad 
evidence,  which  the  party  might,  by  reaaoDmble  diligenoe,  haye  obteined 
in  season,  nor  any  other  matter  of  which  he  might  haye  availod  himaelf  at 
law,  but  failed  to  do  so,  constitates  a  valid  ground  for  the  interference 
of  a  ooort  of  equity  in  setting  aside  a  judgment  at  law. 
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Equttt  will  hot  Entsrtain  a  Dibsot  Appeal  from  the  decision  of  a 

court  of  Uw  hftyijig  coeztensiTe  juriadiction  of  the  Babject-matter. 
Neolioxhcx  or  Pabtt,  oe  ov  Thosb  AciorG  fob  Hm,  ia  no  ground  of 

equity  jurisdiction. 
That  Deixndakt  was  a  Lukaxio  is  no  Qbowd  vok  Eiuxr  in  eqtdt^ 

agsinst  a  judgment  at  law  rendered  against  him,  unless  it  appears  that 

he  waa  not  represented. 
DciXBiciKATiON  OP  Casb  AT  IiAW,  UNDXB  AcT  OP  1792,  providing  for  the 

submisaon  of  the  condition  of  a  bond  to  a  jury,  is  final,  and  oonoludee 

the  court  of  equity. 
QBJiofnoir  to  thb  Jubisdiotion  will  bb  Sustainxd  even  after  aooount 

taken  under  decretal  order  from  which  defendant  ought  to  have  sooner 

appealed;  but  such  account  will  be  sustained  for  what  the  defendant's 

anawer  admits. 

Bill  for  relief  from  jadgment  at  law.  The  complainant  was 
A  oo-obligor,  with  others,  in  a  bond  to  the  defendant,  as  sheriff, 
conditioned  that  one  MoElmurry  should  faithfully  perform  the 
duties  of  deputy  sheriff.  On  this  bond  the  defendant  obtained 
A  jadgment  at  law  against  the  complainant  for  one  thousand  one 
hundred  and  twenty-one  dollars  and  forty-five  cents,  for  several 
defaults  of  McElmurry,  in  failing  to  pay  over  moneys  collected 
by  him.  Belief  was  sought  on  the  grounds:  1.  That  the  com- 
plainant, who  had  been  a  lunatic,  had  not  sufiBoiently  recovered 
at  the  time  when  the  action  at  law  was  tried,  to  be  capable  of 
properly  defending  it;  2.  That  the  verdict  had  been  obtained 
fraudulently;  8.  That  since  the  trial,  evidence  had  been  ob- 
tained from  MoElmuny,  who  had  left  the  state  before  the  trial, 
which  proved  clearly  that  the  defendant  had  recovered  more 
than  he  was  entitled  to;  4.  That  as  the  judgment  was  upon  a 
penal  bond,  the  complainant  had  a  right  to  come  into  equity 
for  relief  upon  the  condition.  The  defendant,  in  his  answer, 
admitted  an  error  of  one  hundred  and  thirty  dollars  in  the  ver- 
dict, but  denied  that  there  was  any  other  error. 

The  cause  was  heard  in  1827,  before  Deeaussure,  chancellor, 
who,  by  his  decretal  order,  sustained  the  jurisdiction,  and  di- 
rected the  commissioner  to  take  an  account  of  the  sum  which 
the  defendant  was  justly  entitled  to  recover. 

In  1829,  the  case  came  up  before  Harper,  chancellor,  on  ez- 
oeptions  to  the  commissioner's  report.  One  of  these  exceptions 
was  that  the  bill  showed  no  ground  of  jurisdiction  for  relief  in 
eqoity.  The  chancellor  held  that  the  question  of  jurisdiction  was 
concluded  by  the  decretal  order,  and  overruled  the  exception. 
The  defendant  appealed  from  the  several  orders  made  in  the 
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Hemdan,  for  the  defendant.  Alihongh  Chancellor  Harper 
might  be  oondnded  by  the  decretal  order,  this  court  is  not;  it 
is  still  open  to  the  defendant,  for  the  role  of  this  coort  pre- 
yented  his  appealing  sooner.  The  bill  is  in  effect  a  motion  for 
a  new  trial,  and  presents  no  groond  for  relief.  Equiij  will  not 
relieve  a  party  from  a  judgment  at  law,  simply  because  he  omit- 
ted to  avail  himself  of  a  defense  which  it  was  in  his  power  to 
offer:  Ware  y.  Horwood,  14  Yes.  30.  It  is  said  the  complainant 
had  been  a  lunatic;  but  he  had  a  committee  and  counsel;  and 
his  interests  were  sufficiently  protected.  All  the  after-disooy- 
ered  evidence  could  have  been  obtained  before  the  trial.  There 
was  no  fraud  in  obtaining  the  verdict.  The  condition  of  the 
bond  was  submitted  to  a  jury,  as  required  by  the  act  of  1792, 
instead  of  taking  judgment  for  the  whole  penalty. 

Thom9(m  and  JokngUm,  for  the  complainant,  contended  th«t 
the  question  of  jurisdiction  was  concluded  by  the  decretal 
order.  It  was  final;  and  the  defendant,  if  diaaatisfied,  was 
bound  to  appeal.  It  is  too  late  to  object  to  the  jurisdiction 
after  a  decree:  He  Donald  v.  CrockeU,  2  McC.  Oh.  130.  Where 
the  defendant  has  answered  instead  of  demurring,  he  can  not 
object  to  the  jurisdiction  at  the  final  hearing:  Wilson  v.  Cheshire, 

1  McC.  Ch.  233.  The  defendant,  by  his  answer,  has  admit- 
ted a  fact  which  gives  jurisdiction:  UnderhUlr,  Van  CorUandt, 

2  Johns.  Oh.  339;  Foster  v.  Wood,  6  Id.  87;  Duncan  v.  Iiyon,  3 
Id.  350  [8  Am.  Dec.  513].  Equity  will  relieve  against  a  judg- 
ment at  law,  upon  after-discovered  evidence:  Oainsborough  t. 
Oifard,  2  P.  Wms.  424;  1  Mad.  Oh.  77,  78,  ei  seq.  So  wher- 
ever the  verdict  was  unconscientious,  and  the  defendant  had  no 
sufficient  opportunity  to  prevent  it:  Blackwell  v.  Combs,  2  P. 
Wms.  70;  Hanhey  v.  Vernon,  2  Cox,  12;  Taylor  and  Kiitighi,  2 
Eq.  Oas.  Abr.  161;  Billon  v.  Byde,  1  Atk.  126;  Lyon  v.  Tallmadge, 
14  Johns.  501.  The  act  of  1792  has  not  divested  the  jurisdic- 
tion of  equity  in  the  case  of  penal  bonds,  unless  the  defendant 
has  submitted  the  condition  to  the  jury:  MiUAdL  v.  Humphries^ 
Harper,  479.  The  extension  to  courts  of  law  of  matters  of 
equity  jurisdiction  does  not  divest  the  jurisdiction  of  courts  of 
eqxiity:  Kemp  v.  Fryor,  7  Yes.  249.  llie  verdict,  in  this  case, 
is  the  only  evidence  that  the  condition  of  the  bond  was  sab- 
mitted  by  either  party. 

By  Court,  Oolcoce,  J.  I  am  not  disposed,  in  considering 
this  case,  to  call  in  question  the  general  doctrines  of  the  coun- 
sel for  the  complainant.     Fraud  is  a  subject  of  equity  jurisdic- 
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tion;  and  the  discovery  of  written  evidence  after  verdict  is, 
according  to  circumstances,  a  ground  for  a  new  trial,  or  of 
equity  jurisdiction.  But  neither  of  these  positions,  nor  any 
others,  that  I  am  aware  of,  will  support  a  direct  appeal  from  the 
decision  of  a  court  of  law  having  coextensive  jurisdiction  of 
the  subject-matter.  If  the  negligence  of  a  party,  or  of  those 
concerned  for  him,  in  the  management  of  a  cause,  were  a  ground 
of  equity  jurisdiction,  I  should  not  doubt  the  right  of  the  com- 
plainant to  come  here  for  relief;  for  it  is  obvious  that  this  was 
a  simple  case,  involving  no  sort  of  difficulty,  either  as  to  the 
facta  or  the  law.  I  will  consider  the  objections  made,  in  their 
order. 

It  is  said  the  defendant  was  a  lunatic.  Then  he  was,  or  was 
not,  liable  to  a  suit,  according  to  circiunstanqes.  If  he  was  not 
represented,  he  could  not  be  sued.  If  he  was,  then  the  suit 
was  legal.  But  it  is  left  doubtful  whether  he  was  sufficiently 
recovered  to  attend  personally  to  his  affairs;  although  it  is  ad- 
mitted that  if  he  was  not  so  recovered,  his  committee  was  still 
in  commission,  and  consequently  he  was  represented.  But  it  is 
asked,  what  could  the  committee  know  of  the  transactions  of 
^he  complainant?  The  answer  is,  that  in  such  a  case  as  the 
present,  they  could  and  did  know  as  much  as  the  complainant 
could  have  known  if  he  had  not  been  a  lunatic;  and  that  any 
one  man  was  as  well  qualified  to  defend  the  action  as  any  other. 
What  could  the  surety  know  of  the  defalcations  of  his  princi- 
pal ?  When  the  bill  of  particulars  was  filed,  the  information 
iras  immediately  afforded  which  was  necessary  for  the  defense. 
The  complainant,  or  his  committee,  might  have  summoned  the 
parties,  plaintiffs  and  defendants,  if  necessary,  to  say  how  much 
the  deputy  had  received  from  the  one,  and  paid  to  the  other. 
And  as  to  the  principal,  he  was  in  the  state  itLen  the  suit  was 
commenced,  and  might  have  been  detained  here. 

Next  it  is  urged  that  the  action  was  on  a  penal  bond,  and 
that  no  verdict  was  had,  that  is,  legally  taken  on  the  condition 
of  the  bond.  There  was  a  verdict  in  fact,  but  it  is  insisted 
to  have  been  a  fraudulent  one.  In  a  case  settled  at  law  ac- 
cording to  the  provisions  of  the  act  of  1792,  the  determination 
must  be  final,  and  the  jurisdiction  of  the  court  of  equity  con- 
cluded, or  otherwise,  the  act  was  a  work  of  mere  supereroga- 
tion. And  if  the  proceeding  was  irregular,  what  was  there  to 
prevent  the  party  from  taking  advantage  of  the  informality,  by 
pleading  or  appeal  ? 

Again:  It  is  said  that  the  defendant,  by  answering,  and  not 
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appealing  from  the  order  of  the  chancellor  directing  a  reference, 
admitted  the  jurisdiction  of  the  court.  As  to  the  answer,  al- 
though it  admits  the  fact  of  recoTcring  too  much  in  the  court 
of  law,  it  does  not  follow  that  the  jurisdiction  was  admitted. 
Indeed,  it  is  said  by  the  defendant's  counsel  that  it  was  dis- 
puted. On  the  question  whether  the  defendant  should  have 
appealed,  we  have  only  to  remark  that  it  has  been  found  dif- 
ficult, in  all  cases,  to  apply  the  rule  of  this  court,  that  no  case 
can  be  brought  up  until  a  final  decision;  and  therefore  the 
counsel  might  well  doubt  in  this  case.  But  this  is  a  two-edged 
argument;  for  if  the  defendant  should  have  appealed  on  the 
reference,  it  was  much  more  the  duty  of  the  complainant  to 
appeal  on  the  dissolution  of  the  injunction,  for  then  he  was 
clearly  left  at  the  mercy  of  the  defendant. 

The  court,  feeling  great  reluctance  to  turn  a  parly  round  after 
a  long  litigation,  consented  to  by  both  parties,  have  gone,  it 
must  be  admitted,  great  lengths,  but,  I  think,  not  so  far  as  to 
sustain  entirely  such  a  bill  as  this.  In  that  spirit  we  will  snflBur 
the  complainant  to  have  the  benefit  of  the  admission  of  the  de* 
fendant,  but  without  costs. 

EvAxrs,  J.,  concurred. 

JoHKSON,  J.,  absent  from  indispodtion. 

Decree  modified.  i 


When  £QnnT  will  not  Bkucvs  AOAnrsr  JuDemirr  it  Law. — TV^ylor 
V.  BradMhaw,  17  Am.  Deo,  182;  Taneeif  v.  Downer,  15  Id.  8S^  note  and  omm 
fhore  cited. 

Power  of  Equitt  to  Riuivs  aoazhst  Judombit  at  Law^-^Fot  a  foil 
diioaiiion  of  this  sabjeot,  aee  note  to  Ofivar  v.  iVity,  19  Am.  Dm^  6QH 


Blake  v.  Jones. 

fl  Bailbt  Squixt,  141.] 
GnPT  OB  Voluvtabt  Ck>NysTANCs  Madb  bt  Fsbsov  Imiuri'su  at  the  time 
willy  from  the  mere  fact  of  its  being  ▼olontaxy,  be  oonaidered  fraadnlent 
as  to  emsting  creditors  who  are  onable  to  obtain  aatisfaotkni  of  their 

VOLUBTABT  TbAHSVBB    MAT    BB    HeLD    QoOB  AS  AOADrST   THB    DOVOB,  OT 

his  personal  representative,  yet  sabjeot  to  the  ri^ts  of  his  orsditon; 
bat  the  decree  confirming  snch  transfer  will  bind  only  saoh  creditors  as 
are  parties  to  the  suit. 
AcroAL  FBAUBtTLBirr  InTSNT  ifusT  BE  EsTABUSHBD,  in  otdsT  to  render 
▼oid,  as  to  creditors,  a  conveyance  made  npon  a  valoaUe  ooosideratioo, 
or  a  volontary  transfer  made  before  the  debts  were  oontraoted. 


May,  1830.]  Biake  v.  Jones.  631 

DuLARATioss  OF  DoNOR  THAT  Hb  HAD  Beuvebed  A  QuT  are  snfficxent 
evidence  of  its  deliveiy,  particularly  where  he  had  previcasly  expreased 
hia  intention  to  give^  and  was  nnder  a  moral  obligation  to  make  the  gift. 

Whatxtxk  AuTHOBizn  BoNBK  TO  Taxx  P06SI88ION  or  A  Qm  is  to  be 
regarded  as  a  soffident  deliTery. 

lUTKmov  OF  PoeanaiOK  bt  Donob  mat  bk  Aooountxd  fob  by  proof  of 
an  agreement  to  pay  hire  for  the  property  given;  and  aooh  evidence  cor* 
roboratea  the  evidence  of  a  delivery  of  the  gift 

tacLABATiON  OF  Tbuot. — A  parol  agreement  to  pay  hire  for  slaves  is  a  soffi- 
dent declaration  of  tmst  to  vest  the  equitable  title  in  the  ceattU  que  trud 
without  delivery;  and  the  obligation  of  a  father  to  provide  for  hia 
daughter  is  a  good  and  meritorions  condderation  to  sapport »  trust,  ex- 
cept aa  to  creditors. 

Cbbufxcatb  of  Stock  in  a  Land  Ck>MPANT  is  not  Land,  but  a  mere  choee 
in  action;  and  if  such  stock  belonged  to  a  married  woman  whose  husband 
did  not,  during  her  life-time,  reduce  it  into  possesdon,  it  passes,  on  her 
death,  to  her  administrator. 

HuBBAND  WHO  BsoKiyKD  PBOFBBTr  A8  Adminibtbatob  OF  HIS  Will,  oaanot 
afterwaids  deny  that  it  was  h&n,  or  claim  it  by  virtue  of  hia  marital 

DbCBXB  WILL  BB  MaDB  AGAINST  PUBOHABBB  FOB  VaLUABLB  Ck>NSn>BBATIOV 

who  does  not  deny  notice. 

Bill  in  ohanoexy.    The  decree  of  the  chaDoellor  states  the 


Habveb,  Ohanoellor .  The  pxindpal  object  of  this  bill  is  to  oom« 
pel  the  delirexy  of  certain  slaves  mentioned  in  it,  and  to  have  an 
aoooont  of  their  hire.  These  slaves  are  charged  to  have  been 
legally  transferred  and  delivered  to  the  complainants,  bj  the 
defendant's  intestate.  Major  James  Ooodwyn,  who  was  the 
father  of  the  complainant,  Mrs.  Blake,  in  the  latter  end  of  the 
year  1824.  The  charge  is,  that  the  slaves  were  delivered  in 
satisfaction  of  a  precedent  debt,  which  was  due  by  the  intestate 
to  his  daughter,  for  a  part  of  her  deceased  mother's  estate;  which 
consisted  of  a  chose  in  action,  not  reduced  into  possession  by 
the  intestate,  during  the  life  of  his  wife.  The  intestate  had  ad- 
ministered on  the  estate  of  his  deceased  wife,  and  was  guardian 
of  his  said  daughter.  If  the  transfer  of  the  property  should  not 
be  established,  the  bill  seeks  to  recover  this  demand,  which  is 
daimed  to  be  ranked  as  a  bond  debt. 

The  principal  points  made  in  the  case  were,  whether  there  was 
any  actual  delivery  of  the  slaves,  so  as  to  transfer  the  legal  title; 
whether,  if  there  was  evidence  of  this,  it  was  a  gift,  voluntary, 
or  for  a  valuable'  consideration,  in  satisfaction  of  a  previous 
debt;  whether,  in  fact,  any  such  debt  existed;  and  whether  that 
which  is  supposed  to  be  a  chose  in  action,  was  not  property  in 
possession,  on  which  the  intestate's  marital  rights  had  attached. 
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It  may  be  observed  here,  that  much  of  the  evidence,  and  of 
the  argument,  seemed  to  be  directed  to  this  point;  whether  if 
there  be  sufficient  evidence  of  the  gift,  or  transfer,  as  against 
the  intestate  himself,  or  those  claiming  under  him,  as  volunteers, 
it  may  not  still  be  fraudulent  and  void  as  to  creditors.  This 
question  seems  to  me  hardly  to  be  sufficiently  made  by  the 
pleadings,  although  the  defendant,  Abraham  D.  Jones,  in  hia 
answer,  prays  that  if  the  gift  or  transfer  be  established,  it  may 
be  subject  to  the  claims  of  creditors.  If  a  gift  or  conveyance 
be  made  by  a  person  indebted  at  the  time,  it  will,  from  the 
mere  fact  of  its  being  voluntary,  be  held  fraudulent  as  to  exist- 
ing creditors,  who  are  unable  to  obtain  satisfaction  of  their  de- 
mands. Now  there  is  no  distinct  allegation  that  the  debts^  at 
present  existing  against  the  estate  of  Major  Goodwyn,  were  due 
at  the  time  of  the  alleged  transfer;  or  that  the  estate  vnll  not 
be  sufficient  to  pay  all  debts,  independently  of  the  property 
claimed  by  the  complainants.  From  the  amount  of  debts  I 
suppose  I  may  take  it  for  granted,  however,  that  a  considerable 
portion  of  them  existed  at  the  time  of  the  transfer;  and  if  I 
should  suppose  the  transfer  voluntary,  but  good  against  the  in- 
testate and  his  personal  representatives,  such  decree  might  be 
made  as  is  suggested,  namely,  that  it  should  be  confirmed,  sub- 
ject to  the  clubns  of  creditors.  I  therefore  regard  the  point  of 
the  transfer  being  voluntary,  or  founded  on  consideration,  to 
be  before  me,  so  far  as  regards  the  parties  to  this  suit. 

It  is  unnecessary  to  say  that  creditors  not  parties  to  the  suit, 
will  not  be  bound  by  this  decree.  But  a  voluntary  conveyance 
may  be  fraudulent  against  creditors  whose  debts  were  con- 
tracted after  its  execution;  or  though  it  be  founded  on  a  valua- 
ble consideration.  The  difference  is,  that  in  such  instanoes 
there  must  be  proof,  or  circumstances,  to  establish  the  actual 
fraudulent  intention.  No  charge  of  fraud,  of  this  sort,  is  made 
in  the  pleadings;  nor  was  the  testimony  offered  which  would  be 
necessary  to  enable  the  court  to  decide  on  such  charge.  I  do 
not,  therefore,  consider  the  point  in  issue.  I  shall  first  consider 
whether  there  was  a  sufficient  delivery  of  the  slaves  claimed,  to 
transfer  the  legal  title.  The  defendant,  Abraham  D.  Jones,  in 
his  answer,  admits  his  intestate  to  have  expressed  his  intention 
to  give  the  complainant  ten  negroes;  but  states  that  no  particu- 
lar slaves  were  specified,  and  supposes  the  intention  was  never 
carried  into  effect  by  an  actual  gift  or  delivery.  Similar  declar- 
ations of  a  future  intention  are  testified  by  the  witnesses.  The 
only  evidence  we  have  of  the  transfers  having  been  actually 
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made,  and  of  the  slaves  included  in  it,  are  the  declarations  of 
the  intestate,  testified  to  by  Mrs.  Howell  and  Colonel  Chap- 
pell.  The  former,  after  mentioning  that  she  had  frequently 
heard  Major  Ooodwyn,  before  the  marriage  of  the  complain- 
ants, ezpreBS  his  intention  to  give  his  daughter,  the  complain- 
ant, the  negroes,  Aggy  and  her  family,  and  Betty  and  her  fam- 
ily, whom  he  had  got  with  her  mother,  stated  that  after  the 
marriage  she  had  heard  him  say  he  had  given  them;  but  that 
the  complainant,  Blake,  had  said  he  could  not  then  take  them, 
as  he. could  only  hire  or  sell  them:  that  Major  Ooodwyn  stated 
himself  to  have  replied,  "  When  you  get  a  plantation  I  will 
send  them  to  you,  and  in  the  mean  time  I  may  as  well  pay  you 
hire  as  anj  one  else."  The  hire  was  to  be  settled  by  the  Joneses. 
Major  Ooodwyn  said  every  one  of  his  family  knew  the  negroes 
that  were  Eliza's.  Colonel  Chappell  testified  to  repeated  con- 
versations with  the  intestate,  in  which  he  expressed  his  inten- 
tion to  give  to  his  daughter  the  negroes  he  had  obtaiued  with 
her  mother;  that  in  contemplation  of  complainants'  marriage, 
he  declared  his  intention  to  give  them  the  negroes,  amoDg 
whom,  the  witness  thinks,  he  enumerated  the  women  Agnes 
and  Betty;  and  that,  after  the  marriage,  the  witness  understood 
from  Major  Gk>odwyn  that  he  bad  given  the  negroes  in  pursu- 
ance of  his  promise.  Witness  thinks  he  recollects  him  to  have 
said  that  he  told  them,  '*  There  they  are— take  them."  Wit- 
ness' clear  impression  was  that  he  had  given.  Major  Ooodwyn 
enumerated  all  the  individual  negroes  he  had  given.  The  wit- 
ness recollected  but  'a  few  of  the  names  from  the  conversation, 
but  had  learned  them  since.  The  women  Aggy  and  Betty,  their 
hasbands  and  children,  and  Martha,  were  the  negroes  specified. 
The  witness  was  struck  with  the  circumstance  that  more  than 
ten  negroes  were  enumerated,  the  number  Major  Ooodwyn  had 
promised  to  give.  Major  Ooodwyn  related  the  conversation  he 
had  had  with  the  complainant,  Blake,  and  said  he  had  agreed  to 
pay  him  hire,  to  be  fixed  by  the  Joneses.  Witness  is  as  certain 
as  of  anything  that  ever  happened,  that  Major  Ooodwyn  dis- 
tinctly said  he  had  agreed  to  pay  hire  for  the  negroes  enu- 
merated. 

The  question  is,  whether  this  testimony  is  sufficient  to  estab- 
lish a  delivery.  It  appears  to  me  so.  A  delivery  is  to  be  proved 
in  the  same  way  as  any  other  fact.  It  seems  to  me,  that  the 
deliberate  admissions  of  the  donor,  that  he  had  delivered,  are 
about  as  satisfactory  as  his  calling  witnesses  to  the  transaction 
at  the  time.     As  is  said  in  repeated  adjudications,  Brashears  v. 
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BUmngame,  1  Nott  &M.  223,  and  Beid  v.  Colcock,  Id.  602  [9  Am. 
Dec.  729],  when  a  party  says  he  has  given,  he  may  be  fairly 
presumed  to  have  known  what  is  necessary  to  a  gift,  and  to  hare 
obserred  the  requisite  ceremonies.  What  shall  constitute  a  de- 
livery has  not  perhaps  been  very  accurately  defined.  In  DavU 
V.  Davis,  reported  in  a  note  to  Braahears  y.  Blasingame,  1  Nott  & 
M.  226,  the  idea  is,  that  any  act  will  do,  which  is  significant  of 
the  donor's  intention  that  the  transfer  shall  take  effect  at  the 
time.  The  same  thing  is  to  be  found  in  other  authorities.  In 
Beid  y.  Colcock,  supra  [9  Am.  Dec.  729],  and  in  FovoHer  y. 
Stuart,  1  McC.  606,  that  seems  to  be  regarded  as  a  sufficient  de- 
livery which  would  authorize  the  donee  to  take  possession  with* 
out  committing  a  trespass.  Now  when  Major  Ooodwyn  said^ 
with  reference  to  these  slaves,  ''  There  they  are,  take  them,''  the 
complainant  could  not  have  committed  a  trespass  by  taking  pos- 
session of  them,  whether  they  were  present  or  not.  The  words 
seemed  to  indicate,  however,  that  they  were  present,  and  thea 
it  would  constitute  a  deliyety,  in  the  strictest  sense  of  the  law, 
even  applied  to  livery  of  land.  Blackstone  says,  livery  in  law 
is  when  the  same  is  not  made  on  the  land,  but  in  sight  of  it 
only;  the  feoffor  saying  to  the  feoffee,  **  I  give  you  yonder  land, 
enter  and  take  possession:"  2  Bl.  Com.  316. 

As  observed  in  the  case  of  Beid  v.  Colcock,  parol  gifts  are  re- 
garded with  jealousy  by  the  courts,  and  only  established  on  the 
most  satisfactory  proof,  because  it  frequently  happens  that  men 
make  loose  or  playful  declarations  of  having  given,  or  intending 
to  give,  property  to  their  children.  I  perceive  nothing  of  this 
character  in  the  declarations  now  in  evidence.  Major  Goodwyn's 
conversation  with  both  the  witnesses  seems  to  have  been  cir- 
cumstantial and  detailed;  particularly  that  vnth  Col.  Chappell, 
with  whom  he  had  repeatedly  conyersed  on  the  subject  of  making 
such  a  provision  for  his  daughter.  It  seems  to  me  that  he  went 
designedly  into  the  detail,  for  the  purpose  of  making  a  witness 
of  a  transaction  which  had  happened  to  pass  without  the  pres- 
ence of  a  witness.  There  would  be  more  reason  to  suspect  such 
declarations  if  the  gift  were  made  to  one  for  whom  the  donor 
was  under  no  obligation  to  provide;  or  if  it  appeared  to  be  a 
sudden  act,  and  not  in  pursuance  of  any  previously  expressed 
intention.  But  it  appears  that  he  had  a  deliberate  purpose,  for 
years,  to  make  some  such  provisions.  The  defendant  admits 
that  he  expressed  such  intention.  He  was  under  a  natural  ob- 
ligation, and  according  to  the  testimony  of  Ool.  John  Taylor^ 
as  well  as  of  Col.  Chappell,  under  the  obligation  of  his  honor 


Mbhj,  1830.]  Blake  t;.  Jones.  636 

and  promise  to  do  so.  It  is  tme,  the  proTision  is  somewhat 
larger  than  he  expressed  his  intention  to  make;  but  if  it  were 
necessaiy  to  account  for  that,  it  might  be  done,  perhaps,  by  the 
droumstance  that  the  negroes,  Aggy  and  Betty,  with  Martha, 
were  those  8X)ecificalIy  that  he  intended  to  give,  and  in  giving 
them  it  would  have  been  necessary  to  separate  the  families,  un* 
less  he  had  given  them  entire.  That  the  complainant  did  not 
take  possession  of  the  slaves  is  sufficiently  accounted  for.  That 
they  were  left  in  the  intestate's  possession  might  be  a  material 
circumstance  if  we  were  considering  the  claims  of  creditors; 
but  so  accounted  for,  it  is  not  material  as  between  the  parties 
themselves.  If  the  intestate  were  in  debt  to  his  daughter,  that 
would  be  a  circumstance  to  corroborate  the  testimony  respecting 
his  declaration  of  having  made  satisfaction;  and  he  certainly 
believed  and  acknowledged  himself  to  be  so. 

The  agreement  to  pay  hire  is  a  strong  evidence  of  the  trans* 
fer.  This  agreement  is  admitted  by  the  defendant;  but  he  sup- 
posed it  to  relate  to  future  hire,  after  the  contemplated  gift 
should  have  been  completed.  Gol.  Chappell,  as  I  understand 
him,  is  positive  that  it  related  to  the  hire  then  accruing.  This 
seems  to  me  the  more  probable.  It  is  unlikely  that,  for  two 
consecutive  years,  he  should  be  making  arrangements  to  have 
the  hire  valued,  for  the  purpose  of  ascertaining  what  he  should 
pay  after  some  future  period.  If  he  had  actually  paid  hire,  this 
would  be  conclusive  evidence  of  the  transfer.  It  is  to  be  ob- 
served, too,  that  although  delivery  be  necessary  to  transfer  a 
legal  title,  it  is  not  so  with  respect  to  an  equitable  one.  A  dec- 
laration of  trust  does  not  imply  any  delivery,  but  the  contrary. 
Now  if  the  agreement  to  pay  hire  be  sufficiently  established,  I 
regard  that  as  a  sufficient  declaration  of  trust.  It  was  an  agree- 
ment to  hold  to  the  use  of  the  complainant.  To  be  sure,  as 
observed  by  Lord  Thurlow,  in  Colman  v.  Sarel,  3  Bro.  0.  0.  12^ 
there  must  be  a  valuable  consideration,  or,  at  least,  a  meritori- 
ous one,  to  raise  a  trust.  The  testator's  relation  to  his  daughter, 
and  his  obligation  to  provide  for  her,  was  a  good  and  merito- 
rious consideration;  but  that  would  not  prevail  against  creditors. 
A  valuable  consideration  would,  if  bona  fide,  and  uninfected  with 
any  actual  fraud. 

We  come  to  consider  the  question  of  a  valuable  consideration. 
Col.  Green,  the  first  husband  of  complainant's  mother,  held 
certain  Yazoo  stock,  or  scrip;  to  one  half  of  which  his  widow 
became  entitled  on  his  death.  It  appears  that  the  scrip,  or 
certificate  of  stock,  never  came  into  the  possession  of  Major 
Goodwyn,  during  the  life  of  his  second  wife;  but  after  her 


536  Blake  t;.  Jones.  [S.  Garolina^ 

death,  in  pursuance  of  the  act  of  congress  making  compensation 
to  holders  of  Yazoo  stock,  the  intestate,  as  administrator  of  his 
wife,  and  guardian  of  his  child,  surrendered  this  stock,  and  re- 
ceived  United  States  stock  to  the  amount  of  three  thousand  and 
eighty  dollars.  The  debt  to  his  daughter  is  supposed  to  have 
originated  out  of  this  transaction. 

On  the  part  of  the  defendant,  it  was  argued  that  the  grant  of 
the  legislature  of  Georgia  to  the  Yazoo  company  was  of  land; 
that  the  certificate  of  stock  was  not  a  chose  in  action,  bat  con* 
stituted  a  legal  title;  and  that  the  marital  rights  of  Major  Good- 
wyn  attached  upon  it  under  the  law  of  Georgia,  which  gives  to 
the  husband  the  real  estate  of  the  wife,  in  the  same  way  as  the 
personal.  The  original  certificate  was  not  produced,  nor  could 
it  have  been,  being  deposited  in  a  public  office  at  Washington. 
Testimony,  however,  was  ofiered  of  the  form  of  such  certificates, 
and  of  this  particular  certificate;  and  they  expressed  that  Col. 
Green  was  entitled  to  so  many  shares  or  acres  of  land  grante<l 
to  the  Georgia  company,  etc.,  and  was  signed  by  the  president 
of  the  company.  This  would  not  have  been  competent  evidence, 
if  it  had  been  objected  to;  for  although  the  original  certifi- 
cate could  not  have  been  produced,  a  copy  might,  and  would 
have  been  the  next  best  evidence.  Certainly  such  an  instru- 
ment as  that  described  could  not  have  operated  as  a  legal  con- 
veyance. There  are  no  words  of  granting,  bargaining,  or  sell* 
ing,  nor  any  consideration  expressed.  If  the  company  was 
incorporated,  the  common  seal  is  wanting;  if  not,  the  members 
of  the  company  were  joint  tenants,  and  the  president  could  not 
convey  in  behalf  of  the  rest. 

It  was  argued,  however,  that  Colonel  Green  may  have  been 
a  member  of  the  company,  and  the  land  vested  in  him  by  the 
original  grant.  The  testimony  was,  that  he  was  not  a  member; 
but  if  he  were,  it  would  make  no  difference.  The  claim  which 
Major  Goodwyn  surrendered  was  derived,  not  from  the  original 
grant,  but  from  the  certificate.  If  the  testimony  were  com- 
petent, I  should  have  no  doubt  that  this  certificate  could  have 
been  nothing  more  than  an  equitable  agreement,  a  chose  in  ac- 
tion, which  was  not  reduced  into  possession  during  the  life  of 
his  wife.  Mrs.  Goodwyn  was  domiciliated  in  this  state  at  the 
time  of  her  death,  and  her  estate  must  be  distributed  according 
to  our  laws.  If  the  testimony,  however,  were  not  competent, 
we  know  nothing  more  than  that  United  States  stock  was  granted 
to  Major  Goodwyn,  as  administrator  of  his  wife.  This  is  evi- 
dence enough  of  its  being  her  estate.  Indeed,  if  it  were  ex- 
pressly shown  that  the  property  for  which  this  stock  was  olv 
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tainedy  was  wholly  and  exclasively  Major  Goodwyn's^  I  should 
be  inclined  to  think  that  his  taking  the  stock,  as  administrator, 
made  it  her  estate.  Certainly  it  would  be  evidence  enough 
against  him.  The  conclusion  would  be  that  he  intended,  in  this 
way,  to  make  a  provision  for  his  children. 

But  on  this  point  I  have,  perhaps,  said  more  than  is  neces- 
saiy.  There  can  be  no  doubt  but  that  a  debt  was  due  from  the 
intestate  to  his  daughter,  and  as  little  doubt  that  the  transfer 
of  the  slaves  was  intended  as  a  satisfaction  of  it.  This  would 
be  the  presumption  of  law,  if  it  were  not  shown  by  evidence; 
but  it  is  amply  proved  by  the  testimony  of  Colonel  Taylor  and 
Colonel  Chappell. 

The  claim  to  the  girl  Martha  stands  on  a  somewhat  different 
footing  from  that  to  the  other  slaves.  I  am  inclined  to  think 
there  was  evidence  enough  of  a  gift  of  her  by  the  intestate  to 
complainant  in  her  infancy;  but  as  she  was  included  in  the  trans- 
fer of  the  other  slaves,  I  have  not  thought  it  necessary  to  con- 
aider  the  case  with  respect  to  her,  particularly. 

The  slaves  are  now  in  the  possession  of  Mrs.  Lucy  Ooodwyn. 
She  states  that  they  were  purchased  at  the  administrator's  sale 
by  her  father,  and  given  to  her.  Exhibit  A,  of  the  answer  of 
the  defendant,  Jones,  the  account  of  sales,  shows  them  to  have 
been  purchased  for  her.  They  are  set  down  in  her  name.  But 
she  does  not  rely  on  being  a  purchaser  without  notice,  and  in- 
deed admits  that,  previously  to  the  sale,  she  had  understood 
that  complainants  had  forbid  the  sale. 

It  is  therefore  ordered  and  decreed,  that  the  defendant  de- 
liver up  to  the  complainant  the  slaves  claimed  by  the  bill,  and 
account  for  the  hire  from  the  first  of  Januaiy,  1825;  and  that 
it  be  referred  to  the  commissioner  to  report  the  value  of  the  hire. 

From  this  decree  the  defendants  appealed. 

Pearson^  for  the  appellants. 

Oregg^  cofnJtra. 

By  Court,  Coloogk,  J.  We  concur  with  the  chancellor  in  the 
view  which  he  has  taken  of  this  case.  It  is  one  of  no  ordinary 
complexity,  but  the  very  elaborate  opinion  which  he  has  de- 
livered renders  it  unnecessary  for  this  court  to  do  more  than 
express  our  concurrence. 

JoRHSON  and  Evans,  JJ.,  concurred. 
Decree  a£Brmed. 


What  NaouBA&T  to  Oombtituti  Got. — See  note  to  Hcfward  v.  WVUamt^ 
«iite,483. 
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Eemneb  v.  Caldwell. 

[1  BiiLXX  Bqditt  1^.] 

Bquxtt  will  not  EEuavE  against  a  Judgment  at  Law,  aguut  the 
tureties  on  a  goftrdian's  bond,  for  the  amount  of  a  deoroe  of  the  ordinarj 
agauut  her,  on  the  groonds:  That  rach  decree  was  made  without  citing 
them;  that  a  gift  made  by  the  guardian  to  her  wards  prarioiui  to  the 
decree  was  intended  and  aooepted  by  them  as  a  satisfaction  of  their 
demands;  or  that  the  decree  was,  in  part,  for  moneys  received  by  her  as 
administratrix. 

Such  Defenses, -if  Available  at  Law,  should  have  been  made  there;  and 
if  not  so  available,  furnish  no  ground  for  coming  into  equity. 

Bill  to  be  relieved  against  a  judgment  at  law.  The  decree 
of  the  chanceUor  states  the  case. 

Habpkb,  Chancellor.  The  complainant,  Mrs.  Nancy  Hender- 
son, who  was  also  the  administratrix  of  her  deceased  husband, 
Nathaniel  Henderson,  was,  in  February,  1820,  appointed  by  the 
ordinary  for  Newberry  district,  the  guardian  of  her  infant  son, 
William  D.  Henderson,  and  entered  into  bond  for  the  faithful 
discharge  of  the  duties  of  her  appointment,  with  the  other 
complainants,  Samuel  E.  Kenner  and  John  Hancock,  as  sureties. 
She  received,  as  guardian,  a  sum  of  money,  being  her  said  son's 
distributive  share  of  his  father's  estate.  On  the  eighth  of  May, 
1820,  Mrs.  Henderson  executed  a  deed,  by  which,  in  considera* 
tion  of  love  and  affection,  "  and  also  for  divers  good  considera* 
tions/'  she  conveyed  to  her  said  son,  and  to  her  daughter, 
Jemima  Henderson,  whose  distributive  share  of  her  father's 
estate  she  had  also  received,  a  tract  of  land,  a  female  slave,  and 
a  bed  and  furniture,  being  her  whole  property  derived  from 
her  husband's  estate.  In  a  subsequent  part  of  the  deed  is 
added:  "I  do  freely  and  voluntarily  give,  as  aforesaid,"  the 
property  in  question  to  her  children,  which  she  binds  herself 
to  warrant.  The*  bill  charges  that  this  conveyance  was  made 
and  intended  as  a  full  satisfaction  to  her  said  children  for  the 
money  she  had  received  on  accoiint  of  their  shares  of  their 
father's  estate,  and  was  so  accepted  by  Jemima,  who  was  of  age; 
and  that  William,  who  was  under  age,  also  accepted,  and  con- 
firmed the  transaction  when  he  came  of  age. 

About  the  time  of  his  coming  of  age,  William  D.  Henderson 
removed  to  the  state  of  G-eorgia,  and  died  leaving  a  wife.  Ad- 
ministration of  his  goods  and  chattels,  rights  and  credits,  within 
this  state,  was  granted  to  the  defendant,  Davis  Caldwell*  In 
1829,  on  the  petition  of  the  said  Davis  Caldwell,  the  said  Nancy 
Henderson  was  cited  to  account  before  the  ordixuuy,  who  made 
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ap  an  aoeoont  against  her.  The  bill  states  that  in  this  account 
the  ordinary  "  charges  her,  as  guardian,  with  having  received 
five  hundred  and  ninety-four  dollars  and  sixty-five  cents,  prin- 
cipal and  interest;  and  charges  the  said  Nancy  with  having  re- 
ceived forty-two  dollars  and  ninety-four  and  one  half  cents,  as 
well  as  six  dollars  and  seventy-six  cents,  interest  thereon,  as 
administratrix  of  the  estate  of  the  aforesaid  Nathaniel  Hender- 
son, deceased;  and  also  the  sum  of  nineteen  dollars  and  ninety-six 
cents,  costs  which  accrued  on  the  settlement  of  the  said  admin- 
istration; and  charged  the  complainants,  Samuel  E.  Kenner  and 
John  Hancock,  as  sureties  to  the  guardianship  bond  aforesaid, 
with  the  payment  thereof;  which  last  items,  they  submit,  are 
not  chargeable  to  them,  but  if  to  any  person,  to  the  sureties  of 
the  administration  bond.''  Suit  was  brought  on  the  guardian- 
ship bond,  and  judgment  recovered  against  the  complainants, 
in  the  sum  of  six  hundred  and  twenty-six  dollars  and  ninety-two 
cents,  besides  interest,  and  costs. 

The  complainants,  Kenner  and  Hancock,  further  state  that 
they  were  not  cited  before  the  ordinaiy  when  the  account  against 
Mrs.  Henderson  was  taken,  and  claim  that  they  ought  not  to 
be  bound  by  the  account.  They  state,  further,  "  that  they 
were  entirely  ignorant  of  the  existence  of  the  aforesaid  deed 
from  the  said  Nancy  Henderson  to  the  said  William  D.  Hender- 
son, or  the  contents  thereof,  or  the  objects  for  which  the  same 
was  executed,  which  was  executed  a  few  days  after  they  became 
the  sureties  of  the  said  Nancy,  as  aforesaid." 

The  bill  prays  that  the  complainants  may  be  relieved  from 
BO  much  of  the  judgment  as  is  founded  on  the  charges  made 
against  Mrs.  Henderson  as  administratrix;  that  the  conveyance 
to  Jemima  and  William  D.  Henderson  may  be  decreed  to  have 
been  in  full  satisfaction  of  William's  claim  on  his  mother,  as 
guardian;  and  that  defendants  may  be  enjoined  from  enforcing 
the  judgment. 

The  bill  originally  contained  another  charge,  to  wit,  that  if 
the  conveyance  from  Mrs.  Henderson  to  her  children  was  not 
held  to  be  in  satisfaction  of  William's  claim  on  her  as  guardian, 
it  most  be  considered  as  voluntary  as  to  him,  and  fraudulent  as 
to  her  sureties;  complainants,  Eenner  and  Hancock,  alleging 
that  they  were  no  parties  to  the  said  deed.  As  the  proper  par- 
ties, however,  were  not  made  for  the  trial  of  this  question,  so 
much  of  the  bill  as  relates  to  this  charge  was  struck  out  by  the 
complainants. 

The  defendant,  Davis  Caldwell,  in  his  answer,  relies,  by  way 
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of  pleading,  on  the  decree  of  the  oonrt  of  ordinary,  and  the 
judgment  of  the  court  of  law,  in  bar  to  the  relief  claimed  by 
the  complainantB^  and  pleads  to  the  jurisdiction  of  the  court. 
The  matter  of  these  pleas  is  to  be  examined. 

The  complainants,  Kenner  and  Hancock,  allege  that  they 
were  not  cited  to  attend  before  the  ordinary.  In  the  case  of 
Lyles  ▼.  CcUdweU  and  Oowly,  3  McC.  225,  the  court  of  appeals 
decided  that  it  was  not  necessary  to  cite  the  sureties  to  an  ad- 
ministration bond  before  the  ordinary;  and  that  the  decree 
against  the  principal  was,  notwithstanding,  evidence  against 
the  sureties.  So  in  Olenn  y.  Conner,  State Bep.  Eq.  267,^  where 
the  sureties  were  made  parties  to  a  bill  against  an  adminis- 
trator, for  an  account,  the  bill  was  dismissed  as  against  them. 
The  principle  of  these  cases  seems  to  apply  to  the  present. 
The  complainants  appear  to  go  on  a  notion  of  this  sort,  that  in 
general  a  person  ought  not  to  be  bound  by  a  judgment  iu  a 
cause  to  which  he  was  not  a  party,  but  that  they  were  bound, 
in  the  court  of  law,  by  the  ordinary's  decree,  and  could  not 
impugn  it,  and  that  this  furnishes  a  ground  for  coming  into 
equity. 

With  respect  to  the  charges  which  are  alleged  to  have  been 
made  against  Mrs.  Henderson,  as  administratrix,  the  case  of 
Cureton  v.  SheiUon,  3  McC.  412,  seems  to  be  an  authority  that 
the  complainants  might  have  gone  into  their  defense  in  the 
court  of  law.  In  that  case,  a  decree  in  equity  against  an  ad- 
ministrator, founded  partly  on  demands  against  him  personally, 
and  partly  in  his  representative  character,  was  given  in  evi- 
dence in  an  action  against  the  sureties;  and  the  court  of  appeals 
held  that  it  was  competent  for  him  to  go  into  the  decree,  for  the 
purpose  of  showing  how  much  of  the  decree  was  founded  on 
demands  against  the  administrator,  in  his  representative  char- 
acter, for  which  alone  the  surety  was  responsible.  This  seems 
to  be  the  same  case.  Complainants  allege  that  certain  charges 
were  made  against  Mrs.  Henderson,  as  administratrix.  Per- 
haps it  may  be  questioned,  whether  complainants  could  not 
have  availed  themselves,  in  the  court  of  law,  even  of  the  alleged 
satisfaction.  In  Lylea  v.  GMweU^  supra,  it  is  observed  that  the 
decree  of  the  ordinary  is  evidence  against  the  sureties  to  show 
the  amount  of  damages,  and  is,  at  least,  prima  facie  evidence. 
Might  not  the  alleged  satisfaction  have  been  given  in  evidence, 
if  not  in  bar  of  the  action,  to  reduce  the  damages  to  mere  nomi- 
nal ones?    Now,  if  these  defenses  might  have  been  offered,  the 

1.  Otmm  r.fiotm«r,  1  Harp.  Sq.  967. 
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settled  rale  is,  that  the  parties  were  bound  to  make  them,  and 
can  not  come  into  equity  to  be  relieved  from  the  judgment. 
"  It  is  a  settled  principle,  that  a  party  will  not  be  aided  after  a 
trial  at  law,  unless  he  can  impeach  the  verdict,  or  report,  by 
facts,  or  on  grounds,  of  which  he  could  not  have  availed  himself, 
or  was  prevented  from  doing  it  by  fraud,  or  accident,  or  the  act 
of  the  opposite  party,  unmixed  with  negligence  or  fault  on  his 
part:"  Per  Chancellor  Kent,  in  Duncan  v.  Lyon^  3  Johns.  Ch. 
356  [8  Am.  Dec.  513].  See,  also,  Winthrop,  Todd,  and  Win- 
ihrop  V.  Survivors  of  Lane,  3  Desau.  824,  325,  and  note;  and 
Le  Ouen  y.  Gouvemeur  and  Kemble,  1  Johns.  Cas.  436  [1  Am. 
Dec.  121].  It  is  alleged  in  the  bill,  to  be  sure,  that  complain- 
ants were  ignorant  of  the  existence  of  the  deed,  but  the  allega- 
tion is  too  loose,  and  seems  to  be  evasive.  It  is  not  alleged  that 
they  were  ignorant  at  the  time  of  the  trials  nor  is  the  ground 
taken  in  the  bill,  that  they  were  prevented  by  this  ignorance 
from  making  their  defense.  It  may  mean,  as  well,  that  they 
were  ignorant  at  the  time  the  deed  was  executed;  and  so  I  am 
inclined  to  understand  them,  from  its  being  elsewhere  alleged 
in  the  bill  that  they  were  not  parties  or  privies  to  the  deed:  nor 
was  this  ground  urged  at  the  hearing. 

But  if  the  complainants  could  not  have  been  permitted  to  make 
their  defense  at  law,  it  does  not  follow  that  they  may  come  into 
equity.  If  they  could  not  enter  into  the  defense,  it  must  have 
been  on  the  ground  that  the  decree  of  the  ordinary  against  their 
principal  was  binding  and  conclusive  on  them,  although  they 
were  not  parties  before  him.  But  if  it  be  thus  at  law,  I  know 
of  no  reason  or  principle  on  which  it  is  less  binding  and  conclu- 
sive in  equity,  unless  fraud  or  collusion  were  alleged.  It  is  ob- 
served by  Chancellor  Kent,  in  King  y.  Baldwin^  2  Johns.  Ch. 
557,  referring  to  The  People  y.  Janaen,  7  Johns.  832  [5  Am. 
Dec.  275],  that  there  is  nothing  in  the  nature  of  a  defense  by  a 
surety  to  make  it  peculiarly  a  subject  of  equity  jurisdiction;  and 
that  whatever  would  exonerate  tiie  surety  in  one  court  ought 
also  in  the  other."  In  the  case  of  Foster  v.  Wood,  6  Johns.  Ch. 
37,  a  party  against  whom  a  judgment  at  law  had  been  recov- 
ered, made  a  payment  of  seventy-six  dollars  on  it.  He  was 
afterwards  sued  on  the  judgment,  arrested,  and  gave  bail;  and 
on  the  trial  neglected  to  prove  the  payment,  and  a  second  judg- 
ment was  recovered  for  the  whole  amount  of  the  original  judg- 
ment. Suit  was  then  brought  against  the  bail,  and  judgment 
to  the  same  amount  recoYered.  On  a  bill  filed  by  the  bail,  and 
by  persons  to  whom  he  had  sold  lands,  bound  by  the  judg- 
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ment  against  him,  it  was  held  that  no  relief  could  be  had  in 
eqnity.  Now,  I  take  it  to  be  pretty  dear  that  in  this  case  the 
judgment  against  the  principal  debtor  was  conolusiTe  against 
the  bail,  and  that  he  could  not  have  defended  himself  in  the 
suit  on  the  recognizance,  although  the  chancellor  spoke  as  if  he 
might  hare  been  guilty  of  neglect  in  not  defending  himself  at 
law.  But  whether  he  could  or  could  not,  there  was  no  ground 
for  coming  into  equity. 

It  is  ordered  and  decreed  that  the  bill  be  dismissed,  but  with- 
out costs. 

The  complainants  appealed,  and  now  moved  that  the  deeree 
be  reversed,  and  the  relief  prayed  by  the  bill  granted. 

CaldweUf  for  the  motion. 

By  Court,  Johnsoh,  J.  This  eoort  ocmoais  with  the  ehanoel- 
lor,  for  reasons  assigned  by  him.  The  motkm  to  revene  his 
decree  is  therefore  dismissed. 

Decree  affirmed. 
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▲  PftKffABM  MifiBiin^  CALLED  ▲  BiLL  AND  Jennt,  iised  foT  apfamiiig  and 
OMinilMiteziiig  oloth,  is  not  exempt  from  attachment  and  ezeootioiL 

TsBBPAfls  for  taking  and  carrying  away  a  bill  and  jenny.  Plea« 
the  general  issae,  with  notice  that  the  defendant  had  caused  the 
machine  to  be  attached  in  a  suit  brought  against  Silburn.  The 
question  aobmitted  was  whether  the  bill  and  jenny  was  subject 
to  attachment  on  ordinaiy  mesne  civil  process,  or  was  exempt, 
as  being  an  article  of  furniture  or  implement  of  trade  necessaiy 
for  upholding  life.  The  plaintiff  was  by  profession  a  spinner  in 
the  manufacture  of  cloths,  which  business  he  carried  on  part  of 
the  year,  and  a  part  of  the  year  he  worked  as  a  clothier.  About 
two  years  before  the  attachment,  the  plaintiff  had  purchased 
the  bill  and  jenny  at  a  cost  of  about  one  hundred  dollars,  for 
his  own  use,  in  his  trade.  It  was  a  machine  about  the  size  of 
an  ordinary  loom,  capable  of  being  transported  from  place  to 
place,  of  being  taken  down  and  set  up  at  pleasure,  and  calcu- 
lated to  be  conveniently  worked  by  hand;  though  it  appeared 
that  the  same  kind  of  instrument  was  sometimes  fitted  to  other 
machinery,  so  as  to  be  propelled  by  water  power.  It  was  proved 
that  until  the  attachment  the  plaintiff  followed  his  trade,  using 
therein  the  machine  and  working  it  by  hand;  that  he  transported 
it  to  Taxious  places  as  employment  offered,  and  regularly  worked 
it  as  the  means  of  supporting  himself  and  family. 

The  court  decided  that  the  machine  was  subject  to  attach- 
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ment,  and  gave  jodgment  for  the  defendani.    The  plaiiiti£F 
filed  a  bill  of  ezoeptioiiB,  which  was  allowed. 

Boyce,  for  the  plaintiff^  cited  Patten  y.  Shepard^  4k  Ck>iin. 
450.' 

Stniih,  contra,  cited  5  Mass.  813;  18  Id.  82. 

By  Court,  PBEBnas,  J.  The  statute  directing  the  levying 
and  serving  of  executions^  exempts  from  execution  '*  one  cow, 
and  such  suitable  apparel,  bedding,  tools,  arms,  and  articles  of 
household  furniture,  as  may  be  necessary  for  upholding  life:*' 
Comp.  Stat.  208,  sec.  1.  Though  the  exemption,  in  terms,  is 
confined  to  executions,  yet  as  the  object  of  an  attachment  is  to 
take  property  to  be  sold  on  execution  in  satisfaction  of  the 
judgment  which  may  be  recovered,  chattels,  which  can  not 
lawfully  be  seized  and  sold  on  execution,  can  not  lawfully  be 
attaished. 

Whether  or  not  the  machine  in  question  was  exempt  from 
attachment,  depends  upon  the  meaning  and  construction  of 
the  word  tools  in  the  statute.  A  provision  substantially  the 
same  as  the  ooe  contained  in  the  statute  of  thia  state,  exists  in 
several  of  the  other  states;  and  in  some  of  them  adjudications 
are  to  be  found,  fixing  the  meaning  and  extent  of  the  provisions. 
In  Massachusetts,  the  statute  exempts  the  tools  of  any  debtor, 
necessary  for  his  trade  or  occupation,  from  attachment  and 
execution;  and  it  appears  to  have  been  there  decided  that 
neither  implements  of  husbandry  necessary  for  tilling  land,  nor 
a  printing  press,  types,  and  other  implements  of  a  printing  office, 
are  tools  within  the  meaning  of  the  statute:  DaUey  v.  May,  5  Mass. 
813;  Buckingham  v.  BiUings,  13  Id.  82.  In  the  last  mentioned 
case,  the  court  said  that  the  statute,  being  in  derogation  of  tho 
common  rights  of  creditors,  ought  to  have  a  strict  construction, 
according  to  the  intent  of  the  legislature;  and  that  the  term 
tools  in  the  statute  must  be  understood  to  designate  those  sim* 
pie  instruments  which  are  commonly  used  by  the  hand  of  one 
man  in  some  manual  labor  necessary  for  his  subsistence,  and 
did  not  comprehend  complicated  machinery,  and  expensive 
utensils  which  may  be  of  themselves  of  great  valua  Although 
a  different  doctrine  is  laid  down  in  the  case  of  PaUen  v.  ShqMrd^ 
4  Conn.  450,'  yet  the  reasons  and  principles  on  which  the  former 
case  proceeded  appear  to  us  to  be  sound,  and  the  doctrine  ot 
it  to  be  more  agreeable  to  the  general  policy  of  our  laws  for  the 

1.  PaUen  t.  JTatiO,  4  Oonn.  400  UO  Am.  Dm.  U6]. 

2.  PaUm  T.  SwtUk,  4  Oann.  450  [10  Am.  Dm.  U6]. 
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secnrity  of  debts,  and  to  what  we  believe  to  have  been  the  com- 
mon onderstanding  in  the  state.  Indeed,  this  doctrine  was 
recognized  and  adopted  by  the  supreme  conrt  of  this  state 
seyeral  years  ago.  I  remember  to  have  been  counsel  in  a  case 
in  which  it  was  determined  that  molds  used  by  a  paper  maker 
in  the  manufacture  of  paper  were  not  tools,  within  the  mean- 
ing of  the  statute,  and  ponsequently  were  not  exempt  from  exe- 
cution. 

Unless  the  word  tools  is  taken  in  its  appropriate  sense,  aa 
applying  to  simple  instruments  ordinarily  used  in  manual  labor, 
the  exemption  will  embrace  property  of  a  kind  and  value  which 
it  is  obvious  never  could  have  been  within  the  intent  and  mean- 
ing of  the  statute.  It  will  extend,  for  aught  we  see,  not  only 
to  the  implements  and  apparatus  of  a  printing  office,  but  to  the 
machines,  looms,  and  spindles  of  a  manufactory,  and,  indeed, 
to  a  great  variety  of  complicated  machinery,  and  utensils  of 
great  value,  all  of  which  vrill  be  locked  up  from  creditors.  On 
the  principles  of  justice,  the  property  of  a  debtor  should  be 
subject  to  the  satisfaction  of  his  debts;  and  the  exemption  in 
the  statute  ought  not  to  be  extended  beyond  what  the  policy 
and  humanity  of  the  law  clearly  require.  Though  the  machine 
in  question,  as  the  case  states,  was  worked  by  the  plaintiff  by 
hand,  yet  it  is  a  machine  of  the  same  kind  and  constraction 
which  is  used  in  manufactories  and  propelled  by  water  power; 
and  if  this  machine  of  one  hundred  spindles,  of  the  cost  of  one 
hundred  dollars,  is  exempt  from  attachment,  why,  on  the  same 
principle,  may  not  a  machine  of  five  hundred  or  a  thousand 
spindles,  and  of  the  cost  of  one  thousand  dollars,  be  exempt? 
The  distinction  between  simple  instruments  of  ordinary  manual 
operation,  and  complicated  implements  and  machinery,  appears 
to  be  a  fit  general  rule  to  be  adopted  and  acted. upon;  and 
though  the  case  before  us,  under  the  circumstances  stated,  may 
not  be  entirely  free  from  doubt  and  difficulty,  yet  we  do  not  see 
how  we  can  hold  the  machine  in  question  to  be  free  from  at- 
tachment, without  giving  a  construction  to  the  statute  which 
would  lead  to  an  exemption  of  property  of  a  description  and 
kind  never  contemplated  by  the  legislature,  and  to  an  extent  ii| 
value  which  would  comport  as  little  vrith  sound  policy  as  with 
justice. 

Judgment  affirmed. 

"Toou^**  nr  ExxvpnoH  Laws.— In  almost  all  of  the  states  of  the  Union, 
tools  are  earampted  from  attachment  and  ezeoation.    The  phiaeeology  by 
iHuchthis  exemption  is  ezpreaaed  differs  in  the  different  statates;  bnt  ae  a  gen* 
▲k.  Dbo.  Vol.  XXZ— 86 
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enl  rnle,  tools  which  are  lued  in  the  **  trade  "  of  their  owner  are  embraced  by 
the  langaage  of  all  of  the  legislative  enactments.  8ome  of  these  acts  are 
broader  than  others,  and  many  famish  an  index  to  what  the  legislative  idea 
of  tools  must  have  been,  by  specifications  in  the  same  act  of  articles  as  ex- 
empt, which  would  not  have  been  enumerated  had  they  been  thought  to  fall 
under  the  general  designation  of ' '  tools.  **  The  determination  of  what  particu- 
lar instruments  are  regarded  as  "  tools  "  will  greatly  depend,  therefore,  in 
any  given  instance,  upon  the  wording  of  the  statute  of  the  state  wherein  the 
question  may  arise.  Such,  moreover,  is  the  spirit  of  statutory  exemption^ 
that  articles  which,  under  some  circumstances,  might  be  clearly  exempted* 
under  another  stete  of  facte  would  be  liable  for  the  claims  of  a  creditor.  I^ 
will  suffice  for  the  present  to  stete,  that  many  instrumente  have  been  construed 
by  recent  decisions  to  be  exempt,  by  reason  of  their  importance  in  giving 
support  to  their  owners,  which,  in  the  earlier  histoiy  of  our  laws,  would  not 
for  a  moment  have  been  regarded  as  tools.  Before  proceeding  to  an  enume- 
ration of  such  implemente  as  have  been  judicially  pronounced  to  be  *'  tools,"* 
we  shall  consider  what  is  meant  by  "  a  trade,"  in  the  prosecution  of  which 
the  tools  must  be  used,  in  order  to  enjoy  the  privilege  of  exemption. 

Says  Judge  Hinman,  in  Atwood  v.  Dt  Forest,  19  Conn.  613,  519,  delivering 
m  opinion,  in  which  the  other  judges  concurred:  "  Trade,  in  ite  most  exten* 
sive  sense,  means  all  sorte  of  dealings  by  way  of  sale  or  exchange;  but  obvi- 
ously this  is  not  the  meaning  of  the  word,  as  used  in  the  stetute  regarding 
the  exemption  of  mechanics*  implements.  Ko  one  would  contend  that  the 
goods  of  a  merchant  are  exempt  from  execution;  and  yet,  in  a  literal  sense, 
they  are  implemente  of  his  trade.  By  the  word  trade,  as  used  in  this  stetute, 
we  suppose  is  meant  the  business  of  a  mechanic,  strictiy  speaking;  as  the 
business  of  a  carpenter,  blacksmith,  silversmith,  printer,  and  the  like;  and  that 
it  was  not  intended  to  include  the  business  of  a  manufacturer  any  more  than 
it  was  intended  to  extend  to  the  business  of  a  merchant  or  farmer.  When 
the  first  stetute  exempting  the  tools  of  debtors'  trade  '  necessary  for  uphold- 
ing life  *  was  passed,  there  were  but  few,  if  any,  manufactories  in  the  stete; 
but  then,  as  now,  all  the  different  trades  for  supplying  the  community  in 
which  they  were  located  with  such  articles  as  were  necessary  were  in  full 
operation;  and  it  was  in  reference  to  the  persons  who  were  then  engaged  in 
these  mechanical  trades,  that  this  exemption  was  introduced.  Indeed,  the 
wordsi  as  used  in  the  stetute,  have  now  a  more  limited  meaning  than  the 
same  word  as  used  in  the  stetute  regarding  apprentices.  That  statute  speaks 
of  binding  apprentices  to  learn  a  trade  or  profession.  Perhaps  primarily  be- 
fore the  introduction  of  manufacturing  esteblishmente,  carried  on  by  the 
oombination  of  machinery,  the  word  might  have  had  a  similar  meaning  in 
both  stetutes;  but»  if  so,  we  think  it  must  have  meant  some  of  tho  handicraft 
business  at  which  individuals  labored,  either  for  the  supply  of  the  inunediate 
and  constantly  accruing  necessities  of  a  community  or  neighborhood,  or  for 
their  own  support  and  maintenance. 

«  Every  man  knows  what  in  common  parlance  is  meant  by  the  trade  of  a 
blacksmith  or  silversmith;  and  we  presume  no  one  would  think  by  one  of 
those  terms  was  meant  an  individual  or  corporation,  who  is  oairying  on  by 
means  of  machinery,  the  manufacture  of  a  particular  article  to  sell  in  the 
market,  without  any  reference  to  the  supply  of  the  neighborhood  where  he 
carried  on  his  business,  as  the  manufacture  of  axes  or  forks;  and  yet  these 
articles  are  made  by  blacksmiths.  So,  as  we  thix^,  it  is  equally  dear  that 
an  individual  or  copartnership  cariying  on  the  business  of  manufacturing  for 
sale  in  the  market,  without  reference  to  the  supply  of  the  community  where 
their  esteblishment  is  located,  a  particular  artide^  as  Qeimaa-ailver  speota> 
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cles,  ia  not,  within  the  meaning  of  the  statute,  canying  on  the  bnalneaa  of  a 
•ilTenmith,  or  even  of  a  spectacle-maker.  Snch  a  concern  is  a  factory,  and 
not  a  mechanio*B  shop,  and  the  indiTidnals  carrying  it  on  are  mannfactorers, 
and  not  tradesmen.  If  it  be  said  that  the  distinction  between  a  mechanic  and 
a  manufacturer  is  not  as  precise  as  is  desirable,  and  that  there  is  difficulty  in 
determining  to  which  daas  certain  individuals  belong,  especially  in  cases  where 
men  are  engaged  in  both  the  business  of  a  mechanic  as  well  as  in  that  of  a  man- 
nfactorer,  the  answer  is,  the  difficulty  is  not  in  the  distinction  itself;  that 
seems  to  be  precise  enough;  but  it  is  in  the  application  of  the  distinction  to 
the  particular  facts,  and  that  is  a  difficulty  common  to  the  application  of 
most  of  the  rules  of  law,  and  in  doubtful  cases  it  can  only  be  solved  by  the 
finding  of  a  jury. 

"  Bef  erenoe  must  bo  had,  also^  to  the  time  during  which  the  exemption  ex- 
ists, as  well  as  to  the  character  of  the  business.  Merely  because  a  man  has 
learned  some  mechanical  trade,  if  he  is  neither  pursuing  it  nor  contemplating 
its  pursuit^  implements  ought  not  to  be  exempt,  and  it  was  not  contemplated 
by  the  statute  that  they  should  be.  The  object  of  the  exemption  is  to  ena- 
ble mechanics  to  carry  on  their  trades,  and  not  favor  them  merely  because 
they  possess  a  particular  kind  of  skill.  If,  therefore,  they  have  voluntarily 
abandoned  the  business  of  mechanics,  and  do  not  contemplate  pursuing  i^ 
their  implements  are  not  exempt.  Although  it  appears,  therefore,  that  At- 
wood  was  a  spectacle-maker,  yet  as  he  was  not  engaged  in  that  business  as  a 
trade,  his  implements  are  not  within  the  exemption. 

"  It  is  not  intended  by  anything  which  is  here  said,  that  to  be  a  mechanic 
it  is  necessary  to  labor  for  a  community  or  neighborhood.  In  the  large 
manufacturing  establishments  there  are,  no  doubt,  many  individuals  laboring 
as  mechanics  for  the  manufacturer  alone.  The  implements  of  such  persons, 
we  presume,  are  within  the  exemption,  though  their  employers'  machinery 
and  implements  would  not  be." 

This  understanding  of  ''a  trade*'  is  accepted  and  applied  in  Seeley  v. 
OwUUm^  40  Conn.  106;  and  in  Enscoe  v.  Davis,  44  Id.  93.  It  will  be  ob- 
served that  a  dictinction  is  drawn  between  a  trade  on  the  one  side,  and  the 
business  of  a  merchant  and  of  a  manufacturer  on  the  other;  and  that  the  ex- 
emption applies  to  trades  only  where  the  tradesman  is  pursuing  or  contem- 
plates pursuing  his  callings  and  not  where  he  has  voluntarily  abandoned  it. 
These  distinctions  are  important,  as  they  determine  what  implements  are 
piotected  as  tools,  in  any  given  s£ate  of  facts.  It  will  be  convenient*  there- 
fore, to  consider,  first,  what  occupations  are  regarded  as  exempting  from 
attachment  and  execution  the  instruments  used  in  following  them;  and» 
second,  under  what  circumstances,  if  ever,  the  exemption  can  not  be  in- 
voked, even  as  regards  these  occupations. 

In  considering  the  first  question,  the  respective  statutes  of  the  states  will 
afford  much  light.  In  Connecticut,  as  was  above  stated  in  the  opinion  quoted 
from  Atwood  v.  De  Foreat,  the  occupation  of  a  manufacturer  was  held  not  to 
be  within  the  statute;  and  so  of  a  manufacturing  corporation  in  Boston  BetU 
ing  Co.  v.  /veiw,  28  La.  An.  695;  while  in  Kansas,  in  construing  the  Gen. 
Stat.  473,  474,  section  3,  exempting  "  the  necessary  tools  and  implements  of 
any  mechanic,  miner,  or  other  person,  used  and  kept  for  the  purpose  of  car- 
rying on  his  trade  or  business,"  certain  instruments  used  in  making  and  re* 
pairing  watches  and  jewelry  were  regarded  as  within  the  statute;  but  such 
articles  as  were  necessary  to  the  business  of  the  same  man,  as  a  merchant 
dealing  in  watches,  were  not  deemed  as  exempted:  Bequillar  v.  BartUUy  19 
Kan.  382.  The  distinction  here  taken  was  between  a  merchant  and  a  manu- 
facturer, the  latter  being  considered,  in  the  particular  instance,  to  be  a  man 
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who  earned  his  liveliliood  by  the  nae  of  tools.  Therefore  the  implements 
claimed  were  not  liable  to  be  taken  in  execution.  But  those  callings  whidi 
are  nsnally  regarded  as  trades^  are  thofe  which  oonstitate  the  bnsine^  of  a 
mechanic  or  miner,  strictly  speaking;  as  those  of  a  carpenter,  blacksmith, 
tinsmith,  silyersmith,  printer,  farmer,  bookbinder,  shoemaker,  tailor,  painter, 
barber,  batcher,  and  the  like.  Illastrations  of  articles  held  exempt,  as  bein^ 
toolsor  implements  need  in  these  respectiye  trades,  will  be  hereaftsr  ffi^eo. 
The  business  of  a  contractor  is  not  a  trade,  oooapation,  or  profession,  within 
the  act:  Be  Whttmort,  Deady,  685. 

Two  OB  Mori  Oooupatioms.  —The  trades,  in  which  the  employment  of 
tools  has  been  held  to  exempt  them,  haying  been  indicated,  we  will  pass  to 
that  second  division  of  the  subject:  the  various  circumstances  under  which 
the  trade  may  be  carried  on,  and  which  may  affect  the  right  to  cUum  the  ex- 
emption of  the  tools.  It  may,  and  often  does,  happen,  that  the  same  man  is 
engaged  in  business  in  more  than  one  capacity;  that  he  is  at  the  same  time  a 
mechanic  and  merchant*  or  a  mechanic  and  a  manufacturer,  or  that  he  com* 
bines  all  three  vocations,  and  is  at  the  same  time  a  mechanic,  a  manufacturer, 
and  a  merchant.  Of  coarse  the  questions  then  arise,  whether  the  tools  he 
uses  as  a  mechanic  lose  their  exemption  by  reason  of  another  calling  followed 
by  their  owner,  not  contemplated  by  the  statute,  and  whether,  in  the  char- 
acter of  a  mechanic,  instruments  can  be  claimed  as  exempt  which  are  used 
exclusively  in  manufacturing,  or  in  the  business  of  the  merchant.  In  SetUp 
r.  OwUUm^  40  Conn.  106,  these  questions  were  asked  and  answered  by  the 
court,  in  a  manner  entirely  in  keeping  with  the  humane  spirit  of  exemption 
laws.  That  a  man  is  a  manufacturer,  "  does  not  prevent  the  statute  from 
operating  to  exempt  the  implements  of  his  trade,  as  far  as  they  are  used  by 
him  in  person.  On  the  other  hand,  the  fact  that  he  is  canning  on  a  trade 
will  not  extend  the  provisions  of  the  statute  to  articles  employed  by  him  ae 
a  manufacturer  merely."  The  same  principle  is  laid  down  in  BeqmUard  v. 
BarOat,  19  Kan.  382. 

Again,  a  man  may  exercise  two  or  more  trades,  and  the  question  then  pre* 
sents  itself,  whether  to  one  or  both  or  all  of  the  trades  the  statutory  exemp- 
tion applies.  It  has  been  held  that  a  man  can  not,  by  multiplying  hie 
employments,  claim  cumulatively  several  exemptions  given  by  the  statute  to 
different  employments:  BeoUt  v.  Crandall,  19  Wis.  531.  And  in  some  states^ 
in  Michigan  for  example,  the  statute  prescribes  the  exemption  in  favor  of  that 
trade,  occupation,  or  business  in  which  the  debtor  is  wholly  or  principally  en- 
gaged. This  limitation  has  been  decided  to  refer  to  that  occupation  which 
engrosses  the  most  of  the  time  and  attention  of  the  artisan,  although  it  might 
not  prove  as  profitable  as  some  one  of  his  other  employments:  MorriU  v.  8r}f^ 
mow,  3  Mich.  64;  Smalley  v.  ifcMteit,  8  Id.  529;  Kenyan  v.  Baker,  16  Id. 
873b  In  other  states,  where  a  mechanic  was  employed  as  a  general  machinist;, 
a  bellhanger,  a  screwcutter,  and  the  like:  Parkereon  v.  Wighiman,  4  Strobh. 
363;  or  where  a  man  was  at  the  same  time  a  bookbinder  and  a  printer:  Pat-- 
ten  V.  Smith,  10  Am.  Dec  166;  S.  C,  4  Oouxl  450;  or  a  carriage-painter  and 
hamessmaker:  Eager  v.  Taylor,  9  Allen,  156,  he  was  allowed  to  claim  an 
exemption  for  the  tools  whidi  were  necessary  to  the  prosecution  of  his  diffisr^ 
ent  vocations.  In  the  absence  of  any  statutory  limitation,  it  is  thought  that 
the  following  language  from  the  opinion  of  Judge  Chapman,  in  Eager  v.  TViy- 
lor,  9  Allen,  166,  is  susceptible  of  general  application,  and  if  adopted  would 
but  operate  to  encourage  workmen  to  greater  exertion,  and  turn  what  spare  time 
their  trades  might  offer,  to  laboring  for  the  further  support  of  their  families  and 
Uie  good  of  the  community  at  large:    "The  statute  does  not  strictly  limit 
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tii0  eaamption  to  what  is  oommonly  pursaed  as  a  single  trade.  There  is  no 
settled  role  of  division  or  distinction  between  different  trades  in  this  country, 
and  changes  are  in  constant  progress,  by  which  the  divisions  of  labor  and 
teade  axe  multiplying,  especially  in  larffe  towns,  where  business  is  prosecuted 
on  a  large  scale.  The  business  of  housebuilding,  for  example,  is  divided 
into  a  great  number  of  separate  trades;  and  if  the  distinction  contended  for 
were  to  he  adopted,  the  tools  of  a  joiner,  used  in  making  windows,  would  not 
be  exempted  if  he  was  also  engaged  in  making  stairs,  and  possessed  tools 
adapted  to  that  business.  This  view  of  the  statute  was  taken  in  Pierce  v. 
Oray^  7  Gray,  67,  where  it  was  held  that  one  whose  general  business  was 
the  ice  business,  and  whose  tools  of  trade  in  that  business  were  exempt,  might 
also  hold  as  exempt  his  tools  for  farming  or  gardening.  In  ff award  v.  WU* 
Hams,  2  Pick.  80,  and  DowUng  v.  Clarh,  1  Allen,  283,  it  is  said  that  the  de- 
sign and  offset  of  the  law  have  been  held  to  be  'to  secure  to  handicraftsmen 
the  means  by  which  they  were  accustomed  to  obtain  subsistence  in  their  re- 
spective occupations.'  This  construction  is  adapted  to  the  business  of  small 
eountiy  towns  where  it  is  often  convenient  to  the  people,  and  necessary  to  the 
subsistence  of  a  mechanic,  that  he  should  carry  on  a  variety  of  branches  of  bus- 
ineaa,  which  in  large  cities  are  always  carried  on  separately.  In  the  case  last 
dted  it  is  further  said  that  the  exemption  will  include  the  tools  and  imple- 
ments required  by  the  journeymen  or  assistants,  without  whose  aid  the  busi- 
ness of  a  mechanic  can  not  be  prosecuted  to  any  profitable  end.  No  great 
abuse  can  arise  out  of  this  liberal  construction  of  the  statute,  because  the 
amount  exempted  is  limited  to  a  sum  that  is  not  large.  Nor  are  the  branches 
of  business  which  the  plaintiff  earned  on  so  entirely  distinct  that  they  may 
not  in  some  instances  be  properly  connected  together  as  branches  of  one 
business.  Painting  is  properl/  a  department  of  carriage-making;  manufao- 
xnring  and  repairing  are  closely  connected,  and  the  carriage  and  harness  are 
lieeesaary  to  each  other.  We  see  no  reason  why  the  policy  of  the  law  should 
be  opposed  to  these  branches  being  united  together,  and  carried  on  by  a  single 
man  for  the  convenience  of  his  neighbors  or  tiie  support  of  his  family.  On  the 
contrary,  the  policy  of  the  law  is  to  interfere  as  little  as  possible  with  the 
practical  operations  of  business,  and  leave  individual  enterprise  and  skill  un- 
trammeled.''  These  sentiments  are  again  expressed  in  Baker  v.  WilUs,  123 
Hass.  IM,  where  a  tinner  was  allowed  to  have  exempt  the  comet  on  which 
he  played  to  gain  him  a  further  support 

TxMPOBABiLT  SuBPXNDiNO  THB  EzsBOiSB  of  his  trade,  with  the  intentioo 
of  resuming  it»  does  not  render  the  mechanic's  tools  liable  to  attachments 
Comettv.  KeUh.  12  Gray,  351;  Baker  v.  WiOie,  123  Mass.  194;  HarrU  v. 
Hayttee,  30  Mich.  140;  Abrame  v.  Pender,  Busb.  Law,  260;  WtOanaon  v.  AUey, 
45  K.  H.  551;  Atwaod  v.  De  Foreeiy  19  Conn.  513.  In  Abrama  v.  Pender, 
tmpra,  the  plaintiff  had  enlisted  as  a  soldier  in  the  war  with  Mexico,  and  had. 
placed  his  carpenter's  tools  with  a  friend  for  safe  keeping.  During  his  ab- 
sence they  were  attached  by  the  defendant;  on  the  hearing  of  the  cause,  the 
attachment  was  dissolved.  But  if  a  mechanic  has  voluntarily  abandoned  his 
trade  and  does  not  intend  to  resume  it,  his  tools  are  no  longer  exempted;  for 
the  object  of  the  exemption  is  to  enable  the  laborer  to  carry  on  his  trade,  not 
to  favor  him  simply  because  he  possesses  a  peculiar  kind  of  skill:  Atvoood  v. 
J}e  Forest,  19  Conn.  513;  Davis  y.  Wood,  7  Mo.  162.  ThefactsinC7a«ic«//v. 
KeiOi,  12  Gray,  351,  were  that  the  plaintiff,  a  tinsmith,  kept  a  refref  hment 
room  during  Uie  summer  in  his  own  name;  that  in  August  he  ^ve  up  his 
tin  shop,  stored  the  attached  chattels,  went  to  New  York  in  pursuit  of  em- 
ployment in  his  trade,  or  some  other  occupation,  taking  with  him  some  of 
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hia  tools,  and  aasuted  in  keeping  a  refreshment  room  tbere  in  a  faoose  ooca- 
pied  by  himself  and  family,  until  he  retained  to  Boston,  early  in  September, 
fle  did  some  wo^  in  Kew  York  as  a  tinsmith,  and  on  his  retam  opened  m 
refreshment  room  in  Boston,  becaose  the  tools  of  his  trade  had  been  at- 
tached by  the  defendants.  The  jnry  found  a  verdict  for  the  pl^ntiff,  Xba 
snprdme  oourt^  in  the  following  clear  manner,  pointed  oot  the  drcomstanoea 
under  which  seeking  other  employment  would  amount  to  an  abandonment  of 
one's  trade,  thereby  depriving  him  of  the  right  to  claim  exemption  for  the 
implements  used  in  that  trade: 

"The  property  taken  by  the  defendants  upon  the  l^gal  processes  under 
which  they  seyerally  seek  to  justify  their  proceedings  in  relation  to  it,  con- 
sisted of  tools  and  implements  necessary  to  the  plaintiff  in  carrying  on  his 
trade  and  bnsinefls  as  a  tinsmith.  This  is  now  conceded;  but  it  is  contended 
that  these  tools  and  implements  were  no  longer  exempt  from  attachment  en 
mesne  process  or  seimre  upon  execution,  at  the  suit  of  his  creditors,  bftcausti 
he  had,  before  they  were  thus  taken,  abandoned  that  trade  and  had  no  farther 
occasion  for  the  use  of  them  in  its  porsoit^  The  coart  ruled,  in  conformity  to 
the  request  of  the  defendants,  that  if  the  hob  of  abandonment  was  e8tal>- 
lished,  the  proposition  asserted  by  them  would  follow  as  a  necessary  legal 
consequence.  But  the  jury  found,  under  the  instructions  given  them,  that 
he  had  not  abandoned  his  trade;  and  their  verdict  is  conclusive  uponthepar* 
ties  in  relation  to  this  question,  if  these  instraotions  were  correct  And  ot 
this  we  think  there  can  be  no  reasonable  doubt 

''The  distinction  between  withdrawing  from  the  pursuit  of  a  particular 
trade  or  occupation,  with  a  determination  never  to  resume  it,  and  a  temporacy 
diversion  from  its  prosecution,  while  engaged  in  conducting  some  other  baai« 
ness  or  enterprise  not  intended  to  be  of  permanent  or  durable  continaance,  ia 
dear  and  definite,  and  was  fully  and  distinctly  stated  and  explained  by  the ' 
court  To  secure  to  himself  the  privileges  and  benefits  intended  to  be  con- 
ferred by  the  provisions  of  the  statute,  an  artisan  is  not  required  to  ply  hia 
trade  without  a  possible  intemussion  or  the  occorrence  of  any  inteKTaptioi& 
in  its  pursuit  If,  for  instance,  owing  to  the  general  stagnation  of  bosinesi^ 
he  can  not  for  a  season  find  remunerative  employment  in  carrying  it  on,  or  if 
from  personal  infirmity  or  other  intervening  impediment  it  becomes  neceesary 
or  expedient  that  he  should  resort  temporarily  to  some  other  department  of 
industry  to  obtain  means  of  supporting  himself  and  his  family,  he  can  not,  aa 
long  as  he  entertains  an  intention  to  return,  as  sodn  as  drcumstances  will 
permit,  to  occupation  and  employment  in  his  trade,  be  said  to  have  given  up 
or  abandoned  it  The  tools  and  instruments  requisite  to  carry  it  on  in  the 
nsual  and  ordinary  manner  in  which  such  business  is  conducted,  are,  in  tba 
mean  time,  still  things  of  necessity  to  him  within  the  meaning  of  the  law.  And 
they  will  be  protected  in  his  possession  against  seizare  and  attachment  upon 
legal  process,  in  order  that  he  may  not  be  deprived  of  the  means  of  earning; 
by  the  application  of  his  labor  to  pursuits  for  which  he  has  peculiar  qoalifica- 
tions,  a  livelihood  for  himself  and  his  family,  and  of  thus  being  useful  instead 
of  a  burden  to  the  community.'*  The  court  then  drew  a  further  argament 
from  the  liberal  interpretation  which  should  be  given  to  the  statute^  citing 
Gibson  v.  Tenney,  15  Mass.  205;  Richardson  v.  Buswell,  10  Met  506;  Carruih 
V.  Orassie,  11  Gray,  211. 

Tools  of  an  assistant  have  been  exempted  under  a  statute  exempting  tha 
tools  of  a  debtor  necessary  for  his  trade  or  occupation:  Howard  v.  IfilUamM, 
2  Pick.  83.  The  <ourt  there  say:  "The  exemption  is  not  limited  merely  to 
the  tools  used  by  the  tradesman  with  his  own  hands,  but  comprises  such» 
in  character  and  amount,  as  are  necessary  to  enable  him  to  prosecute  his  mj^' 
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propriate  boaiiien  in  a  oonyenient  and  nsnal  manner,  and  the  only  rale  by 
which  it  can  be  restricted  is  that  of  good  sense  and  discretion  in  reference  to 
the  dreiunstanoes  of  each  particular  case.  It  would  be  too  narrow  a  con* 
stmction  of  a  humane  and  beneficial  statute,  to  deny  to  tradesmen — ^whose 
occupation  can  hardly  be  prosecuted  at  all,  much  less  to  any  profitable  end 
without  the  aid  of  assistants  as  journeymen  and  apprentices — the  necessary 
means  of  their  employment."  But  a  manufacturer's  tools  used  by  his  em* 
ployes  have  been  made  liable  to  the  demands  of  creditors:  Richie  y.  McAvley^ 
4  Pa.  St.  472;  SmUh  y.  Gibbe,  6  Gray,  298;  Atvfood  y.  De  Foreai,  19  Conn. 
613;  Seelejf  y.  OvnOhn,  40  Id.  106. 

Tools  Belokoino  to  ▲  Pabtnsbship. — "It  often  happens  that  property 
designated  as  exempt  by  statute,  belongs  to  two  or  more  persons,  either  as  oo- 
tenants  or  oopartnersL  The  question  then  arises  whether  the  property  must 
be  treated  as  exempt  to  the  same  extent  as  if  held  in  severalty.  The  answers 
to  this  question  are  irreconcilable,  and  the  opposing  opinions  are  both  sup* 
ported  by  very  respectable  authorities.  On  the  one  hand,  it  has  been  insisted 
that  the  terms  of  the  exemption  statutes  are  such  as  to  indicate  that  the  leg- 
islature proposed  to  deal  only  in  estates  in  severalty,  that  there  would  be 
great  difficulty,  and  even  impropriety,  in  setting  apart  to  one  co-tenant  or  co* 
partner  to  hold  as  exempt  for  his  sole  benefit  property  to  which  he  had  no 
datm  to  any  separate  possession  or  enjoyment;  and  finally,  as  a  result  of 
these  and  other  considerations,  that  the  operation  of  the  exemption  laws 
must  be  confined  to  estates  in  severalty:  BoMal  v.  Comly,  44  Pa.  St.  442; 
Pond  ▼.  Kimball,  101  Mass.  105;  Ouptil  v.  MeFee,  9  Ran.  30.  But,  on  the 
other  hand,  while  the  right  of  a  partner  to  the  benefit  of  exemption  has  been 
denied,  where  its  allowance  was  against  the  consent  of  his  copartners  and  to 
the  prejudice  of  the  interests  of  the  partnership:  TilPs  ccLae,  3  Neb.  261; 
Sums  v.  Harris,  67  N.  0.  140;  yet  where  these  obstacles  did  not  interpose, 
oo-tenants  and  copartners  have  been  placed  on  the  same  footing  in  a  majority 
of  the  states,  and  both  have  been  given  the  full  benefit  of  the  exemption  laws. 
This  position,  even  where  the  words  of  the  statute  do  not  clearly  indicate  an 
intent  to  deal  with  undivided  interests,  is  made  tenable  by  the  general  rule 
that  these  statutes  must  be  liberally  construed  so  as  to  promote  the  policy  on 
which  they  are  based,  and  accomplish  the  purposes  to  which  they  are  di- 
rected. Prominent  among  these  purposes  is  the  protection  of  the  poor,  by 
allowing  them  the  implements  of  their  trade,  and  the  other  means  essential 
to  enable  them  to  gain  a  livelihood.  And  where  a  man  is  supporting  his 
family  by  the  aid  of  a  team,  or  of  tools,  or  of  provisions,  which  he  would  be 
entitled  to  retain  if  owned  by  him  in  severalty,  it  seems  to  be  a  clear  perver- 
sion of  the  spirit  of  the  exemption  laws  to  deprive  him  of  a  moiety  of  the 
property  becanse  he  is  unable  to  own  the  whole.  Hence,  as  a  general  rule,  a 
part  interest  is,  in  most  of  the  states,  as  much  exempt  from  execution  as  though 
it  were  an  interest  in  severalty;  and  this  is  true  whether  it  be  held  in  co- 
partnership or  co-tenancy,  and  whether  the  execution  be  for  the  debt  of  one 
owner  or  for  the  debt  of  all  the  owners:  Stewart  v.  Brown,  37  N.  T.  350; 
Oilman  v.  WUUams,  7  Wis.  329;  Bums  v.  Harris,  67  K.  C.  140;  Oaylord  v. 
Imhoffs  1  Cinn.  Sup.  Gt.  404;  Howard  v.  Joms,  50  Ala.  67;  Badelif  v.  Wood, 
25  Barb.  52;  Newton  v.  Howe,  29  Wis.  531;  9  Am.  Hep.  616;  Servanti  r.Lusk, 
43  CaL  238:"  Freem.  Ex.,  sec.  221.  Supporting  this  latter  view  is  the  con- 
dnsion  of  Mr.  Thompson,  drawn  from  an  exhaustive  review  of  the  decisions 
upon  this  question,  and  from  a  comparison  of  the  reasons  urged  in  support  of 
the  respective  doctrines:  Thompson  on  Homesteads  and  Exemptions,  sec.  216. 

Tradk  must  bb  Lawful. — In  regard  to  the  statutory  exemption  of  tools 
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aaed  in  trade,  an  important  qnalifieation  of  the  ri^^t  oonaooant  to  the  apirit 
of  the  atatnte,  and  imposed  by  judicial  deciBion  as  well,  is  that  the  trade^  the 
proseoation  of  whicdi  is  claimed  to  exempt  tools  from  attachment  and  exeon- 
tion,  should  be  lawf  oL  The  qaeetion  arose  in  WaUeh  ▼.  CoR,  32  Wis.  ISfK 
where  the  plaintiff  claimed  certain  exemption  by  reason  of  the  trade  in  which 
he  was  engaged.  The  business  or  trade  proved  to  be  an  nnlawfol  selling  of  in- 
toxicating liquors.  Said  Judge  Lyon :  **  Upon  full  consideratum  we  are  of  the 
opinion,  and  so  hold,  that  the  term  'trade  or  business,'  as  used  in  the  statuto 
above  quoted,  must  be  construed  to  mean  some  lawful  trade  or  business,  and 
that  no  person  who  is  engaged  in  any  business  which  is  prohibited  by  law  ia 
entitled  to  any  exemption  of  his  tools,  implements,  or  stock  in  trade  used 
and  kept  for  the  purpose  of  carrying  on  the  same,  unless  such  property  ba 
exempted  by  some  provision  of  law  other  than  the  statute  under  consider»- 
tion." 


Maghiksb  and  Abtiolbs  not  Tools.— Having  thus  considered  the  general 
nature  of  the  occupations  to  which  the  statutory  privilege  of  exemption  ap- 
plies, and  the  effect  upon  such  privil^;e  of  the  varying  circumstances  under 
which  the  occupation  may  be  followed,  attention  will  now  be  directed  to 
special  instances  in  which  different  instruments  have  been  passed  upon  judi- 
cially with  respect  to  their  character  as  tools.  The  distinction  between  sim* 
pie  instruments  and  machines  of  a  complicated  nature  has  often  been  noted 
in  excluding  the  latter  from  the  benefita  of  the  exemption  laws.  As  was  said 
in  Henry  v.  Sheldon,  35  Vt.  427,  429,  with  respect  to  a  machine  for  shaving 
or  splitting  leather,  requiring  two  men  to  work  it,  but  capable  of  being 
moved  from  place  to  place:  "  The  article  in  question  in  this  case,  it  is  trufl^ 
takes  the  place  of  a  tool  that  is  exempt,  but  that  is  not  sufficient,  as  the  rea* 
son  is  true  of  almost  all  machineiy,  however  expensive  and  complicated.  U 
the  introduction  of  machinery  to  supersede  the  use  of  tools  has  produced  such 
change  in  the  mode  of  labor  as  to  render  it  expedient  to  protect  from  attach* 
ment  articles  of  the  class  to  which  the  one  in  question  belongs,  it  is  for  tha 
legislature  and  not  for  the  court  to  provide  the  remedy."  The  distinction  ia 
also  observed  with  respect  to  the  following  instruments:  A  threshing  ma- 
chine, which  was  held  not  a  "  proper  tool  or  implement  of  a  farmer;**  Jfeger 
V.  Meyer^  23  la.  359;  Ford  v.  Johnson,  34  Barb.  364;  a  ruling  machine,  m 
paging  machine,  a  cutting  machine,  a  stabbing  machine,  a  backing  Tnai*Ktw#>^ 
and  perhaps  some  other  articles  of  the  bookbinders*  trade  which  the  oourt  did 
not  consider  implements  of  the  trade,  although  not  expressly  designating 
them:  SeeUy  v.  OwUUm,  40  Conn*  106;  a  daguerreotype  apparatus:  KorrU  v. 
HoiU,  18  K.  H.  196;  it  appearing  that  the  debtor  had  ceased  to  use  the  instra- 
ment  for  taking  likenesses^  and  was  using  it  to  teach  the  art  to  another;  and 
a  peg  machine:  Knox  v.  Chadboume,  28  Me.  160.  Printing  prossos,  ^ype^ 
cases,  etc,  have  sometimes  been  said  not  to  be  tools:  Bitekmgham  v.  BiUrngt, 
13  Mass.  32;  Dan/orth  v.  Yroo<;toaref,20  Am.  Dec.  531;  S.C.,  10  Pick.  423;  whila 
in  other  cases  such  articles  have  been  considered  as  exempt:  Salle  v.  WcUert, 
17  La.  An.  482,  and  other  citations  i^fra.  Instruments  partaking  of  tho  na» 
ture  of  machines  that  have  been  pronounced  exempt  are:  A  weaver*a  looms 
McDoweU  v.  Sltottoell,  2  Whart.  26;  a  tna^^hiwA  xued  in  the  mannfaotnro  of 
boots  and  shoes:  Daniels  v.  Hayward,  5  Allen,  43;  and  sewing-machines: 
Dowling  v.  CUirhy  3  Allen,  570;  Rayner  v.  Whicker^  6  Id.  292L  In  all  the 
cases  the  statute  had  limited  the  value  of  the  exempted  artidea,  beyond 
which  the  machines  in  question  did  not  go. 

The  following  cases  furnish  an  illustration  of  what  attempts  debtors  have 
Bade  to  bring  within  the  protection  of  an  exemption,  articles  which  have  been 
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doofcod  to  be  liable  to  attochment  or  ezeeation:  A  bone  need  by  a  taii> 
aer  in  hia  tiade:  WaUaot  v.  CoUkis,  5  Ark.  41,  46;  Banna  ▼.  Brp,  5  La.  An. 
€61;  five  horeee,  lix  carts,  and  lix  hamesaea,  need  in  boisttng  and  carting 
coal:  J^MOoe  ▼.  Dimfi,  44  Conn.  93;  S.  C,  26  Am.  Bep.  430;  a  hone  and  sad- 
dle owned  by  a  member  of  a  company  of  cavalry:  Fry  v.  Cat^field,  4  Vt  9;  a 
bntcbei^B  only  harness:  Carty  ▼.  Drew^ 46  Jd,  846;  and  tool%  instraments,  ai.d 
fixtoree  of  a  paper  mill  were  held  not  to  be  exempt  nnder  a  statnte  exempt- 
ing tools,  implements,  material,  stock,  and  fixtures  necessary  for  carrying  on 
a  trade  or  bnsinees:  Smith  y.  OMs,  6  Gray,  298.  A  lawyer's  library  has  been 
prononnoed  not  to  be  a  **tool  of  his  trade:**  Lenoir  y.  Weeks,  20  Ga.  596.  And 
eo  a  dentist's  tools,  nnder  a  statnte  exempting  the  "  tools  of  a  mechanic,"  a 
dentist  not  being  thought  a  mechanic:  WhUeomb  y.  Beid,  31  Miu.  567.  It 
will  be  here  obaenred  that  the  legislative  attention  was  directed  rather  to  the 
tnule  than  to  the  implements  thereof.  In  Maaon  y.  PerroU^  17  Idich.  332; 
under  a  atatnto  exempting  "mechanical  tools,"  the  tools  of  a  dentist  were  con* 
etmed  to  fall  within  the  meaning  of  the  act.  The  distinction  between  the 
statntea  of  these  two  states  aoconnts  very  readily  for  the  difference  in  conclu- 
sion respecting  the  same  articles.  A  mill  saw  was  not  thought  exempt  in 
BateheUUr  y.  Shapl^h,  10  Me.  135. 

AsncLas  that  bayk  beket  Conszdebbd  Tools  ob  Implekemts  within 
the  meaning  of  the  exemption  laws.  In  keeping  with  the  spirit  of  liberal 
constmotion  with  which  statutes  of  exemption  are  now  uniformly  viewed: 
BeqmOard  v.  BartUU,  19  Kan.  382;  &  C,  27  Am.  Hep.  120;  Good  y.  Fogg, 
61  m.  449;  ConnaughUmr.  Lands,  32  Wis.  387;  Kuntzv,  Kinney,  33 Id.  503; 
Webb  Y.  Brandon,  4  Heisk.  286;  Webster  v.  Orme,  45  Vt.  40;  Rosenihall  y. 
BeoUf  41  Mich.  632,  many  articles  which  appeared  to  be  instrumental  in  fur- 
nishing subsistence  to  the  debtor,  have  been  allowed  to  be  retained  by  him, 
which  at  fint  sight  would  not  be  regarded  as  tools.  The  following  furnish 
illustrations  of  what  have  been  judicially  determined  to  be  tools  under  the 
ffespective  statutes  of  the  states  where  the  decisions  were  pronounced:  a 
fvmer's  plow,  wheels,  axle-tree,  harrow,  and  drag:  WUkinson  v.  Alley,  45 
N.  H.  551;  his  shovel,  pick-ax,  dung-fork,  and  hoe:  Piercer.  Oray,  7  Gray, 
68;  his  mower:  ffumpfirey  v.  Taylor,  45  Wis.  251;  S.  C,  30  Am.  Rep. 
738;  although  in  Qarrett  y.  Paichin,  29  Vt.  248,  plows,  harrows,  mowers, 
reapers,  and  other  implements  used  by  oxen  or  horses,  were  construed  not  to 
be  tools  of  a  farmer  "necessary  for  upholding  life."  But  that  language 
woold  indnde  pitchforks,  iron  shovels,  potato  hooks,  scythes,  snaths,  cradles, 
dung-forks,  spades,  and  a  common  ax,  together  with  a  broad  ax,  hatohet, 
ads,  and  Ayc  augers.  The  various  implements,  tools,  and  machines  used  by 
a  bookbinder  were  passed  upon  in  Sedey  v.  CfwilUm,  40  Conn.  106. 

In  that  case,  the  articles  claimed  as  exempt  were  set  forth  in  a  schedule 
annexed  to  the  declaration.  The  court  advised  that  the  machines^  stoves, 
and  furniture  named  were  not  implements  of  the  debtor's  trade,  but  that  the 
other  articles  were.  The  schedule  embraced  the  following:  One  ruling 
machine,  one  paging  machine,  one  cutting  machine,  one  stabbing  machine, 
one  backing  machine^  one  standing  press  and  boards,  one  type  case  and  types, 
ene  plow,  and  three  presses,  one  finishing  press,  one  squaring  board  and 
press,  two  sewing  benches,  two  pain  of  table  shears,  one  pair  of  tinner  shears, 
thirty  fillets  and  rods,  two  pallets,  three  gold  burnishers,  one  set  of  stamps, 
two  backing  irons,  one  glue  pot,  one  porcelain  kettle  and  brush,  one  grind- 
atone,  two  gas  stoves,  one  large  base-burner  stove,  thirty  feet  of  stove  pipe, 
six  stodls,  six  chairs,  eight  work  benches,  two  writing  desks,  one  book  case, 
ene  round  tables  one  canvas  sign,  two  naphtha  lamps,  iiye  oil  lamps,  one 
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gold  cmhioo,  two  ooal  hods,  one  letter  scale,  one  sponge  j^bss,  and  one 
stamp.  With  respect  to  a  milliner^s  bosmess,  a  dock,  stove,  screen,  pitcher, 
and  taUe  cover  wen  deemed  to  fall  within  the  description  of  "  tools,  im» 
plements,  and  fixtores:"  Woodt  t.  JTcyea,  14  Allen,  236l  Althoo^  there  is 
a  conflict  in  regard  to  the  press  and  types  o^  practical  printer,  as  hersinhe- 
fore  adverted  to,  yet  they  have  been  pronoSoed  as  tooLs  or  implements  of 
trade,  in  SaOe  ▼.  Waien,  17  La.  An.  482;  PnUker  r.  Bobo,  15  Id.  524; 
Patten  y.  SnUth^  4  Conn.  450l  Dental  instroments  are  *'  mechanical  tools:" 
Maxon  r,  PerroU^  17  Mich.  336;  Dmperron  t.  ComflMuiy,  6  La.  An.  789;  hot 
are  not  "tools  of  a  mechanic:"  WhUeamb  v.  JUid,  31  Min.  567;  OrimeM  r. 
Byme^  2  Minn.  89.  A  soxgeon's  instroments,  however,  are  tools  of  his  trade: 
Robinson^$  aue^  3  Abb.  Pr.  466.  A  barber's  chair  and  foot-rest  are  tot^ 
exempt  from  attachment:  Allen  y.  Thompeon^  45  Vt.  172.  And  so  are  the 
net  and  boat  of  a  fisherman,  althoogh  large  enongh  to  reqoixe  two  men  to 
operate  them:  Sammii  y.  Snuth^  I  Thomp.  &  C.  444.  The  oomet  of  a  tinner 
and  mnsidan:  Baker  v.  WUlia,  123  Mass.  194;  S.  C,  25  Am.  Bepw  61;  the 
violin  and  bow  of  a  fiddler:  Ooddard  y.  Che^fee,  2  Allen,. 395;  and  the  piano 
of  a  music  teacher  have  all  been  determined  to  be  tools  within  the  spirit  and 
meaning  of  the  respective  statutes  under  which  the  questions  arose.  Tanner 
V.  BUUngSj  18  Wis.  163,  presented  a  case  of  a  piano  levied  upon,  but  the 
facts  did  not  warrant  the  court  in  passing  upon  its  nature  as  a  tool  or  imple- 
ment used  in  the  debtor's  trade.  In  Texas,  a  huntsman's  rifle  was  favorU>ly 
regarded  as  an  object  which  exemption  laws  ought  to  shield,  tiiough  not  ex- 
pressly decided  to  be  so:  Choaie  v.  Bedding^  18  Tex.  579.  The  supreme  court 
of  Pennsylvania  were  called  upon  to  decide  whether  the  stamping  blocks  of  a 
psinter  of  oil  cloths  were  exempt,  and  it  was  said  that,  although  it  might 
be  conceded  that  they  were  "  tools  of  trade,"  they  were  not  exempt  in  the 
particular  instance,  the  plaintiff  having  used  them,  not  as  a  tradesman,  but 
as  manufacturer:  Biehie  v.  McCctuley,  4  Pa.  St.  472.  This  is  an  instructive 
case  upon  the  meaning  of  "tradesman,"  "manufacturer," and  "mechanic." 

.In  the  most  of  these  decisions  reference  is  made,  by  way  of  illustration,  to 
the  tools  of  the  carpenter,  of  the  blacksmith,  and  of  other  undoubted 
"tradesmen,"  concerning  whose  implements,  perhaps,  no  occasion  has  ever 
arisen  to  express  any  direct  judicial  opinion.  Although  it  has  been  asserted 
that  only  such  tools  as  were  necessary  are  exempt,  and  not  thoeo  that  were 
convenient  merely:  PrcUher  v.  Bobo,  15  La.  An.  524;  yet  it  has  been  held 
that  such  as  might  diminish  the  mechanic's  labor  should  be  set  apart  to  hinu 
Healy  v.  Bateman,  2  B.  I.  454.  And  this  is  the  wiser  rule,  and  the  one 
which,  enforced  within  the  statutory  limit  of  value,  will  encourage  industry, 
enterprise,  and  thrift;  will  work  no  great  injury  to  the  creditor,  and  will 
promote  the  welfare  of  the  community. 

This  subject  is  considered  in  full  in  Freem.  on  Ex.,  c  14,  seo.  226^  and  in 
Thomp.  on  Homes,  and  Exemp.,  sees.  755-771.  In  9  Cent.  L.  J.,  pp.  2  and 
262;  instructive  articles  on  common  law  exemptions  may  be  found. 


Seinneb  v.  Gonant. 

[a  YXBHDST,  468.] 

Auditors  should  Kepokt  the  Facts  Fouia>,  and  not  recite  the  testSmoDj. 
except  where  exceptions  to  the  kind  of  testimony  are  raised,  and  then 
the  ground  of  objection  and  their  decinon  should  be  stated. 

"  I  WILL  See  You  Paid  if  A.  Employs  You,  "is  a  collateral  undertaking  and 
must  be  in  writimr* 
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Ck>HAiVT  sued  Skinner  &  Bulkelj,  before  a  justice  of  the 
peace,  on  book  account.  The  action  was  appealed  to  the  county 
court,  and  there  referred  to  auditors,  who  reported  in  favor  of 
Conant.  On  this  report  judgment  was  rendered  for  the  plaint- 
iff, whence  this  writ  of  error  was  taken.  Ifc  appeared  one  An- 
drus  worked  the  distilleij  of  Skinner  &  Bulkely,  who  told 
Conant,  then  seeking  employment,  that  they  would  see  him 
paid,  if  Andrus  hired  him.  Andrus  did  hire  Conant,  who 
worked  the  number  of  days  charged. 

Clark  and  CoUamore,  for  the  plaintiffs  in  error,  contended 
that  the  undertaking  was  collateral  and  should  have  been  in 
writing:  1  Swift's  Dig.  248;  1  Com.  on  Con.  61,  54,  65;  Mat- 
son  Y.  Wharam,  2  T.  B.  80;  Anderson  v.  Hayman,  1  H.  Bl.  120; 
3  Stark.  Ey.  595. 

N.  Harmon,  contra. 

By  Court,  HrrcmNSOH,  J.  On  inspection  of  the  record  in  this 
writ  of  error,  we  find  the  same  protracted  to  an  unreasonable 
length  by  a  totally  useless  detul  of  testimony.  The  county 
court  would  have  done  well  to  have  required  the  auditors  to 
amend  their  report,  before  acceptance,  by  expunging  all  the  de- 
tails, and  retaining  nothing  but  the  accounts  exhibited,  and  the 
facts  they  found  proved  with  regard  to  each  item,  nearly  in  the 
form  of  a  special  verdict,  adding  which  items  they  allow,  and 
which  they  disallow.  There  is  no  necessity  of  their  reciting 
upon  what  testimony  they  find  facts,  except  when  objections  are 
raised  to  the  kind  of  testimony;  in  which  case,  they  should 
state  the  ground  of  objection  and  their  decision  upon  it.  By  the 
detail  of  testimony  in  this  case,  we  learn  that  the  agreement  of 
Skinner  and  Bulkely  to  see  Conant  paid  was  not  in  writing; 
but  a  single  assertion  of  that  fact  in  the  report  would  have  pre- 
sented it  to  the  court  in  much  better  shape  than  the  one  ex- 
hibited. 

The  only  point  that  merits  much  consideration  in  deciding 
tins  writ  of  error  is  whether  the  agreement  about  paying  Conant 
was  original  or  collateral.  If  original,  the  labor  is  a  proper 
matter  of  book  charge,  and  no  agreement  in  writing  is  neces- 
sazy;  if  collateral,  it  can  not  be  recovered  in  the  action  on  book; 
and  if  it  could,  the  agreement  must  be  proved  by  a  writing.  In 
this  the  counsel  are  agreed.  The  agreement  reported  is  to  see 
Conant  paid  if  Andrus  hired  him,  adding  that  Andrus  did  hire 
him.  We  can  make  nothing  of  this  but  a  collateral  agreement. 
The  authorities  concur  in  forcing  this  construction  upon  us; 
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and  our  siatato  is  copied  from  the  English  statnte  upon  the 
same  sabjeot. 

The  allegation  that  Andras  hiied  Oonant  imports  that  it  was 
primarily  Andrus*  bosineBS  to  run  the  still  of  Skinner  and 
Bolkelj,  in  suoh  a  sense  that  he  was  debtor  to  Conant;  and 
the  contract  oi  Skinner  and  Bolkely  that  they  woold  see  him 
paid,  means  that  they  woold  pay  him  if  Andras  did  not. 

If  the  auditors  had  found  and  reported  that  Skinner  and 
Bulkely  had  authorized  Andrus  to  hire  what  extra  help  was 
wanted,  at  his  discretion,  and  have  the  work  charged  to  Skin- 
ner and  Bulkely,  that  would  have  made  a  different  case.  Prob- 
ably they  could  not  have  found  that  fact  from  the  testimony 
they  have  recited,  though  the  testimony  of  Skinner  himself 
squints  a  little  that  way,  where  he  says  he  told  Andrus,  if  he 
hired  any  help,  he  must  agree  that  payment  be  made  in  goods 
at  their  store.  But  without  such  a  fact,  not  reported  by  the 
auditors,  there  is  no  way  that  Conant  can  recover  of  the  said 
Skinner  and  Bulkely  consistently  with  law. 

The  judgment  of  the  county  court  is  reversed;  and  it  now 
remains  that  this  court  proceed  and  render  such  a  judgment  as 
the  county  court  ought  to  have  rendered. 

It  is  manifest,  though  the  auditors  have  not  reported  it  in 
terms,  that  the  account  of  Skinner  and  Bulkely  is  for  payment 
upon  orders  to  go  in  part  payment  for  Oonant's  work;  and  this 
can  not  be  recovered  back,  but  must  still  stand  in  payment 
thus  far.  If,  therefore,  a  final  judgment  be  now  rendered  in 
the  original  action,  it  must  be  for  the  original  defendants  to 
recover  their  costs.  But  if  Oonant  thinks  it  probable  he  can 
convince  the  auditors  of  the  fact  that  Andrus  was  aathoriied 
by  Skinner  and  Bulkely  to  hire  what  litUe  extra  help  he  wanted, 
and  contract  for  them  to  pay  in  goods  at  their  store,  as  the 
auditors  have  not  definitely  reported  upon  that  fact,  we  are 
willing  to  send  it  out  to  the  auditors  from  this  court,  for  them 
to  report  upon  that  fact  merely  as  they  shall  find  the  same  to 
be.  That  is,  report,  either  that  Andrews  was,  or  that  he  waa 
not,  thus  authorized  to  contract. 

On  the  request  of  Oonant's  counsel  the  action  is  again  sub* 
mitted  to  auditors  to  report  to  this  court  at  the  next  term. 

Paboi  Undertakiko  to  Aksweb  vob  thb  Debt  ob  Bxtault  or  Air* 
OTUfiB. — See  notes  to  Leonard  v.  Vredenburgh,  5  Am.  Deo.  821,  and  to  /Vir^ 
ley  Y.  CUveland,  15  Id.  393.  See  ako  WhUbtiek  v.  WhUbeek,  18  Id.  503; 
Dearborn  y.  Parka,  17  Id.  206»  ior  examples  of  originsl  as  distmgiiished 
from  collateral  promises.  In  King  y.  Upton,  IG  Id.  266,  a  forbeanmoe  to  sua 
was  pronounced  a  sufficient  oonsidenition  to  answer  for  the  debt  of  anotlier. 
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BooGE  V.  Pabsons. 

[2  TmiOVT,  4S8.] 

Av  AKdKzrr  ELeookd  or  a  Dkkd  made  forty  yean  ago  in  the  book  kept  for 
the  purpose  of  recording  deeds,  and  in  the  handwriting  of  the  clerk  in 
office  at  the  time,  thongh  not  signed  or  certified  by  him,  is  admissible  on 
behalf  of  the  grantee^  not  only  to  prove  the  deed  recorded,  bat  also  the 
execution  and  contents  of  the  deed,  the  original  being  lost  or  destroyed. 

EjxoTMSirr  by  the  executors  of  Booge,  claiming  under  a  deed 
to  their  testator  from  Publias  Y.  Booge.  The  deed  was  lost  and 
a  record  of  it  offered  in  evidence.  The  case  further  appears 
from  the  opinion  of  the  court,  for  whose  consideration  the 
cause  was  submitted,  the  plaintiff  having  been  nonsuited.  The 
evidence  offered  had  been  rejected. 

Boies  and  WiUiama,  in  support  of  the  motion  to  set  aside  the 
nonsuit,  contended  that  the  book  containing  the  record  of  the 
deed  ought  to  have  been  admitted:  2  Car.  &  P.  289;  1  Mod, 
117;  6  0.  L.  B.  462;  2  DaU.  81;  7  East,  291;  14  Yin.  Abr.  442. 

Ebdgea  and  CoUamer,  contra,  cited:  1  Stark.  Ev.  354, 356. 

Bj  Court,  BoTCK,  J.  The  plaintiffs  claim  to  have  acquired  a 
title  under  Publius  Y.  Booge,  by  means  of  his  conveyance  to 
the  testator  and  another  person.  The  common  rules  of  evi- 
dence would  of  course  require  them  to  produce  the  deed  on 
trial,  executed  with  all  the  requisite  formalities.  But  the  deed 
had  been  destroyed,  and  the  production  of  it  became  impossi- 
ble. Under  such  circumstances  the  plaintiffs  might  still  attain 
their  object  by  proving  the  destruction  of  the  deed,  its  execu- 
tion and  contents,  and  that  it  was  duly  acknowledged  and  re- 
corded. For  these  purposes  the  evidence  recited  in  the  case 
was  offered  in  the  court  below,  and  we  are  now  to  decide 
whether  it  was  legally  admissible,  and  sufficient  to  make  a  case 
to  be  submitted  to  the  jury. 

The  loss  of  the  deed  was  directly  sworn  to  by  Samuel  C. 
Booge,  whose  testimony  to  that  point  must  be  sufficient  till  done 
away  by  opposing  evidence.  As  to  the  execution  and  contents 
of  the  deed,  the  deposition  is  not  satisfactory,  and  standing 
alone,  would  be  clearly  insufficient.  When  the  execution  and 
contents  of  a  particular  deed  are  matters  directly  in  issue,  it  is 
not  enough  for  a  witness  to  say  in  general  terms  that  such  a 
deed  was  executed.  Such  testimony  is  rather  a  declaration  of 
Ihe  law,  as  understood  by  the  witness  and  parties,  than  a  state- 
ment of  facts,  from  which  the  proper  execution  of  a  legal  deed 
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may  appear.  This  defect  in  the  depodtion  is  not  aided  bj  any 
reference  to  the  book  of  records;  the  witness  does  not  say  the 
deed  was  ever  recorded.  The  plaintifEs  have  therefore  to  rely 
upon  the  book,  not  merely  to  show  the  acknowledgment  and 
record  of  the  deed,  but  also  as  material  evidence  of  its  execu- 
tion and  contents.  It  is  settled  that  a  perfect  record  is  com- 
petent and  sufficient  prima  facie  evidence  of  all  these  facts^ 
where  the  deed  is  to  a  third  person,  and  not  to  the  party:  2 
Aik.  829.  But  here  the  deed  to  be  established  was  to  the  tes- 
tator himself;  and  whether  the  book  was  proper  evidence  in 
this  case  for  the  purposes  aforesaid,  must  be  determined  from 
such  considerations  as  ought  to  influence  the  question. 

For  the  present  purpose,  the  evidence  offered  to  authenticate 
the  book,  as  the  true  and  only  book  of  records  for  recording 
deeds  at  that  time  kept  in  the  town  of  Chittenden,  and  that  the 
contents  of  the  book,  including  the  copy  of  this  deed,  was  in 
the  handwriting  of  the  town  clerk  for  that  period,  is  very  ma- 
terial, and  will  of  course  enter  into  the  grounds  of  our  decis- 
ion. It  is  to  be  noticed,  then,  that  the  act  of  the  town  clerk, 
which  is  claimed  to  be  a  record  of  the  deed  in  question,  is  of 
considerable  antiquity,  having  taken  place  nearly  forty  years 
ago;  that  this  copy  of  a  deed,  thus  enrolled  upon  the  pubHo  re- 
cords, could  have  been  placed  there  for  no  other  purpose  than 
that  of  recording  the  original,  consistently  with  the  duty  of  the 
recording  officer;  that  through  a  long  course  of  time  and  a  suc- 
cession of  recording  officers,  this  writing  has  never  been  ex- 
punged from  the  records,  nor  in  any  way  discredited;  and  that 
it  appears  to  be  a  perfect  record,  saving  only  the  want  of  a  cer- 
tificate or  attestation.  Here  it  may  be  proper  to  settle  the  ques- 
tion, in  what  the  record  of  a  deed  consists.  It  is  contended 
that  the  attestation  of  the  officer  is  an  essential  part  of  the  re- 
cord itself,  without  which  it  is  incomplete,  and  of  course  is  not 
a  record.  But  we  think  the  record  essentially  consists  in  the 
act  of  engrossing  the  instrument  in  the  book  of  records,  by  the 
clerk  himself,  or  by  some  other  person  under  his  authority  and 
inspection;  and  that  the  certificate  is  evidence  in  support  of  the 
record,  but  not  strictly  a  part  of  it.  It  is  eridenoe,  however, 
which  is  always  to  be  expected,  and  without  which  a  record  re- 
cently made  would  justly  be  exposed  to  very  great  suspicion, 
but  it  is  not  in  every  case  the  only  evidence  which  can  be  re- 
ceived. 

No  case  precisely  analogous  has  been  produced,  but  there  are 
many  authorities  which  have  some  bearing  upon  the  present 
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question.  Ancient  papers  have  often  been  admitted  in  evidenoe 
to  affect  the  rights  even  of  remote  parties,  on  the  ground  that 
they  had  long  been  preserved  in  the  proper  place  and  custody  for 
authentic  documents:  7  East,  291;  4  Bam.  and  Aid.  876;  2  Car. 
and  P.  440;  8  Bam.  and  Cress.  737.  Beceipts,  accounts,  and 
other  written  declarations,  made  by  persons  long  since  dead, 
who  at  the  time  were  interested,  if  at  all,  against  the  facts 
stated,  have  also  been  received  in  numerous  instances:  2  Str. 
1129;  2  Burr.  1065;  4  T.  B.  514;  10  East,  109.  The  reason 
given  is,  **  That  it  is  hard  to  prove  ancient  things,  and  the  find- 
ing them  in  such  a  place  is  a  presumption  that  they  were  fairly 
and  honestly  obtained,  and  preserved  for  use,  and  are  free  from 
suspicion  of  dishonesty:''  12  Yin.  Abr.  84. 

It  can  not  be  expected  that  in  a  question  of  this  sort  we 
should  wholly  overlook  the  condition  in  which  many  records  in 
this  state  are  known  to  be.  Bules  of  evidence  must  of  neces- 
sity be  framed  with  some  reference  to  the  existing  state  of 
things.  Now,  several  other  records  in  this  book  are  equally 
destitute  of  any  official  authentication,  and  the  same  is  true  of 
the  early  records  in  a  considerable  portion  of  the  other  towns. 
And  to  hold  that  for  this  cause  every  such  record  is  a  nullity, 
however  strongly  supported  by  other  proof,  would  be,  in  our 
opinion,  to  mistake  the  spirit  of  the  common  law,  in  which  we  at- 
tempt to  administer  justice.  The  result  is  that  the  record  was 
sustained  by  sufficient  priTna  facie  evidence  of  its  authenticity, 
and  should  have  been  admitted. 

A  distinction  has  been  attempted  between  a  record  which  is 
good  for  the  purpose  of  notice,  and  such  as  should  be  admitted 
to  prove  the  execution  and  contents  of  a  deed.  It  is  not  easy 
in  a  common  case  to  perceive  the  principle  of  this  distinction. 
The  difficulty  seems  to  be  in  permitting  the  record  to  be  evi- 
dence of  anything,  beyond  the  mere  fact  of  recording,  in  favor  of 
the  grantee;  because  he  is  expected  to  produce  the  deed  itself. 
Bat  when  the  loss  of  the  deed  is  satisfactorily  shown,  so  that 
the  production  of  it  becomes  impossible,  the  grantee  is  reduced 
to  the  situation  of  any  third  person  who  is  not  entitled  to  the 
custody  of  the  deed;  and  what  is  proper  evidence  of  the  execu- 
tion and  contents  in  favor  of  the  one,  would  seem  to  be  equally 
admissible  in  favor  of  the  other. 

There  are  some  considerations  in  this  case,  aside  from  those 
relating  to  the  book  of  records,  which  tend  much  to  strengthen 
the  presumption  that  the  deed  in  question  was  duly  executed; 
or,  at  least,  to  obviate  the  necessity  of  more  direct  evidence  of 
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that  faeL  Samnel  0.  Booge,  in  additian  to  his  general  dedua- 
tion  abore  notioed,  teatifieB  that  he  exensiaed  a  eare  and  orer- 
flight  of  this  propertyy  and  improTed  a  part  of  it  i€ft  Bereral 
yean^  dozing  which  time,  and  nntil  itiras  deatroyed  in  1810,  he 
had  the  coatod j  of  thia  deed.  If  this  was  done  with  the  oon- 
cnirenoe  and  aothoiity  of  the  grantee,  so  that  he  is  entitled  to 
claim  the  benefit  of  these  acts,  which  there  is  strong  groond  to 
infer,  the  case  is  faronght  within  the  principle  of  those  decisions 
by  which  a  deed  thirty  years  old,  and  nnder  which  possession 
has  been  taken,  is  held  to  prove  itself.  This  doetrine  has  been 
long  settled  in  the  case  of  deeds  and  wills,  and  the  following 
statement  of  it,  by  Lord  Eldon  in  the  boose  of  lords,  thoogh 
made  in  reference  to  a  will,  is  for  the  most  part  more  emphati- 
cally troe  of  a  deed:  "A  will  thirty  yean  old,  if  the  possession 
has  gone  nnder  it,  and  sometimes  withoot  the  posssssion,  bat 
always  with  the  possession,  if  the  signing  is  soffidently  recorded, 
proves  itself.  But  if  the  signing  is  not  soffidently  recorded, 
it  woold  be  a  question  whether  thri  age  proves  its  validity;  and 
then  poesesdon  under  the  will,  and  claiming  and  dealing  with 
the  property  as  if  it  had  passed  nnder  the  will,  wonld  be  cogent 
evidence  to  prove  the  doly  signing,  thoogh  it  shoold  not  be 
recorded:''  12  0.  L.  B.  211,  note. 

For  these  reasons  we  are  satisfied  that  the  evidence  offored  at 
the  trial  shoold  have  been  admitted  to  go  to  the  jnry,  and  the 
nonsoit  most  therefore  be  set  adde,  and  the  cause  remanded  to 
the  county  court  for  trial. 

Nonsuit  set  adde. 


ANdKMT  Deeds  as  EvmsiroB. — Some  of  the  reqdntiet  to  tbe  admunbOiiy 
of  andent  deeds  m  evidence^  are  stated  in  Jackmm  ▼.  BlamtKan^  and  in  the 
note  thereto:  3  Am.  Dec.  485,  49QL  Where  the  terms  of  an  aaoient  deed  are 
equivocal,  usage  of  the  parties  imder  it  may  be  given  in  evidence  as  ^"^r^yia- 
tory thereof:  Livmg$Umv.  TenBroeek^SXd.2B7,2SZ. 


State  v.  Wileinsok. 

[2  VaaMoar,  480.] 

PsiVATB  Lavn  Set  Apabt  vdb  Pubuc  Use,  and  need  and  eojojed  for  fifteea 
years  or  more,  becomes  a  highway,  and  can  not  be  redaimsd  l^  the 
donor,  or  any  one  holding  nnder  him. 

WmcTHBB  A  Dedication  would  Abise  from  a  pablio  use  of  private  land 
for  a  shorter  period  than  the  statntory  limitation,  in  respect  to  aeqnizing 
an  undisturbed  easement  in  favor  of  an  individual,  quaare. 

Fee  Prtvatb  Remedy  Given  bt  Statute  to  an  Individual  for  a  oommoii 
nuisance  is  cumulative,  and  does  not  take  away  the  remedy  by  indict- 
ment at  common  law. 
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LmKfncsirr  for  erecting  a  building  on  a  publio  square;  the 
second  count  charged  the  erection  of  a  building  on  a  highway. 
WilldnBon  claimed  to  hold  under  one  Hathaway,  who  formerly 
owned  the  land,  and  who,  it  was  contended  by  the  government, 
had  granted  the  land  to  the  public,  by  whom  it  had  been  used 
since  1795.  The  facts  sufficiently  appear  from  the  charge  to  the 
jury,  and  the  opinion  of  the  court.  • 

The  court  charged  the  jury  that  in  a  criminal  case,  they  were 
judges  of  the  law  and  the  fact;  but  to  decide  on  the  validity  of 
the  indictment,  and  whether  the  indictment  charged  an  oflEense 
at  law,  was  solely  in  the  province  of  the  court;  that  the  common 
law  was  adopted  in  this  state  with  certain  restrictions  and  limit- 
ations, which  did  not  operate  to  prevent  the  indictment  at  com« 
mon  law  from  lying  in  this  case;  that  a  highway  might  be  estab- 
lished by  being  dedicated  and  set  apart  by  the  lord  of  the  soil, 
and  a  subsequent  use  and  occupation  by  the  publio  for  twenty 
years  or  more,  without  being  surveyed,  laid  out,  and  recorded; 
that  its  being  a  highway  did  not  depend  upon  the  obligation  of 
the  town,  selectmen,  or  surveyors  to  expend  upon  it  publio 
money  for  its  reparation,  or  upon  the  liability  of  either  of  them 
for  damages  which  might  accrue  to  any  one  in  consequence  of 
itif  being  out  of  repair;  that,  therefore,  the  jury  were  not  to  in- 
quire whether  the  selectmen  or  town  were  so  liable;  that  its  being 
a  highway  did  not  depend  upon  its  width  or  shape;  that  a  high- 
way might  be  six,  twenty,  or  twenty-six  rods  wide,  or  more,  or 
less;  that  it  was  not  necessaiy  for  the  government  to  show  that  the 
building  was  placed  in  that  part  of  the  place  in  question,  which 
was  particularly  used  as  a  traveled  road  or  pathway;  but  if  they 
found  it  was  placed  upon  any  part  of  the  land  set  apart  and 
dedicated  as  a  highway,  that  would  be  sufficient;  that  a  private 
way  leading  to  any  particular  building  or  place,  although  used 
fay  the  public,  would  not  be  such  a  highway  that  an  indictment 
would  lie  for  obstructing  it;  that  a  publio  way  was  one  which 
was  originally  set  apart  for  the  convenience  and  use  of  the  pub* 
lie,  and  used  and  occupied  as  such;  that  even  if  an  individual 
might  sustain  a  private  action  for  any  injury  resulting  from  the 
obstruction,  this  would  not  take  away  the  right  of  the  public  to 
proceed  against  such  obstruction  as  a  nuisance  by  indictment. 

In  order  to  convict  the  respondent,  the  jury  must  find  the 
place  in  question  to  be  a  common  highway,  and  that  he  placed 
the  building  there;  that  if  they  found  that  Silas  Hathaway  had 
set  apart  and  dedicated  it  to  the  use  of  the  public,  and  they  had 
leceived  and   treated  it  as  a  public  way  for  twenty  years  or 
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more;  that  it  had  been  daring  all  that  time  nninclosed  and 
open  for  the  public  to  travel  on,  with  horses  and  carriages,  and 
on  foot,  in  all  directions,  then  they  were  instraoted  to  consider 
it  a  highway,  by  whatever  name  it  might  be  called,  and  that 
the  erection  of  the  fence  by  Taylor,  its  not  being  laid  out, 
surveyed,  or  recorded;  the  occasional  use  of  it  for  depositing 
lumber,  brick,  stone,  etc.,  aa  testified;  the  sinking  of  the  wells; 
the  fact  that  the  town  or  selectmen  might  not  have  expended 
public  money  on  it  for  repairs,  as  such,  or  that  they  would  not 
be  liable  to  individuals  for  not  keeping  the  same  in  repair, 
would  not  divest  of  the  character  of  a  common  highway;  and 
the  court  instructed  the  jury  that  if  they  found  the  facts  be- 
fore charged  to  be  necessary  to  sustain  an  indictment  for  a 
nuisance  on  a  common  highway,  they  were  to  consider  the  in* 
dictment  good,  and  find  accordingly.  Verdict,  guilty.  To 
which  decisions  and  charge  of  the  court  the  respondent  ex* 
oepted,  and  thereupon  the  cause  was  ordeied  to  pass  to  the 
supreme  court. 

Alien,  SmaUey  A  Adams,  and  Hunt,  for  the  defendant. 

Smiih  and  Brown,  contra. 

By  Court,  Pbebtiss,  J.  It  appears  to  be  a  well-established 
doctrine  of  the  common  law,  that  a  highway  may  be  created  by 
dedication  of  it  to  the  public  by  the  owner  of  the  soil,  and  the 
use  of  it  by  the  public  as  such;  and  in  such  case,  the  public  re- 
quire a  right  or  easement  which  the  owner  can  not  lawfully  in- 
terrupt, though  the  soil  and  freehold  remain  in  him:  Lade  v. 
Shepard,  2  Str.  1004.  The  principle  is,  that  if  the  way  is  of 
public  convenience,  and  has  been  used  by  the  public  without 
interruption,  a  presumption  arises  of  their  right,  and  a  dedica- 
tion of  it  to  them  by  the  owner  may  be  inferred:  In  Bex  v. 
Lloyd,  1  Campb.  Cas.  260,  Lord  EUenborough  held  that  a  private 
individual  who  builds  a  street  or  otherwise  opens  a  thorough- 
fare to  the  public  without  any  visible  marks  of  exclusion  or 
prohibition  to  persons  using  it,  will,  after  a  great  number  of 
years,  be  considered  as  having  dedicated  it  to  the  public,  and  it 
becomes  a  highway,  to  obstruct  which  is  an  indictable  offense.  In 
the  case  of  The  Bugby  Charily  v.  Merryweaiher,  11  East,  875,  n., 
it  was  held  by  Lord  Kenyon  that  permitting  the  public  at  large 
to  have  the  free  use  of  a  way  or  street  for  six  years  was  quite  a 
sufficient  time  for  presuming  a  dedication  of  the  way  to  the 
public,  and  after  that  length  of  time  it  was  too  late  for  the  own- 
ers of  the  soil  to  assert  their  right.    The  principle  that  the  pub- 
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lie  may  acquire  an  casement  in  this  manner  was  fully  recog- 
nized in  the  case  of  Woodyer  v.  Hodden^  5  Taunt.  126,  though 
the  case  was  decided  against  the  right  of  the  public,  upon  the 
ground  that  there  was  no  evidence  from  which  a  dedication  to 
the  public  could  be  inferred.  It  was  observed  bj  Chambre,  J., 
that  a  dedication  is  not,  like  a  grant,  presumed  from  length  of 
time  only,  but  may,  if  the  act  of  dedication  be  unequivocal, 
take  place  immediately;  as,  if  a  man  builds  a  double  row  of 
houses,  opening  into  an  ancient  street  at  each  end,  making  a 
street,  and  sells  or  lets  the  houses,  that  is  instantly  a  highway. 
Hammond  considers  the  doctrine  as  resting  upon  the  principle 
of  general  utility,  and  very  justly  remarks  that  the  owner,  after 
permitting  the  public  to  have  the  free  and  unmolested  use  of  a 
way,  ought  not  to  be  allowed  ta  contest  the  right  of  the  public, 
who  may  have  embarked  in  projects  and  formed  expectations 
upon  the  strength  of  the  appearances  he  held  out  to  them, 
which  it  would  be  ruinous  to  disappoint:  Ham.  N.  P.  194. 

Without  deciding  what  length  of  time  is  necessary  to  create 
a  right  in  the  public,  we  think  we  may  safely  say  that  where 
the  public  have  had  the  use  and  enjoyment  of  a  way  for  fifteen 
years,  or  more,  they  have  acquired  a  right  which  can  not  be  dis« 
turbed.  It  is  a  rule  established  in  analogy  to  our  statute  of 
limitations  that  an  exclusive  use  for  fifteen  years  affords  a  eon- 
duaive  presumption,  in  favor  of  an  individual,  of  a  right  of  way 
over  the  soil  of  another,  of  a  right  to  the  enjoyment  of  water, 
or  to  possess  lights  unobstructed,  and  of  various  other  incorpo- 
real rights;  and  it  seems  quite  consistent  to  say  that  the  use 
and  enjoyment  of  a  common  way  for  the  same  length  of  time 
should,  at  least,  be  sufficient  to  give  an  easement  to  the  public. 
We  are  not  required  in  the  present  case  to  extend  the  doctrine 
further  than  this,  and  we  do  not  mean  to  decide  that  a  shorter 
period  would  not  under  circumstances  afford  sufficient  ground 
on  which  to  found  a  presumption  of  light  in  favor  of  the 
public. 

It  was  a  point  much  discussed  in  the  argument,  whether  a 
way  thus  created,  imposed  upon  the  town  in  which  it  was  sit- 
uate the  charge  of  keeping  it  in  repair.  In  the  case  of  The  King 
V.  The  InhabiiafOs  of  St.  Benedict,  4  Barn.  &  Aid.  447,  Bailey,  J., 
said  that  he  did  not  accede  to  the  doctrine  that  because  there  is  a 
dedication  of  the  road  by  the  owner  of  the  soil,  and  the  public 
use  it,  the  parish  is  therefore  bound  to  repair;  but  he  thought, 
as  the  parish  had  no  power  to  prevent  the  opening  of  a  road, 
or  to  obstruct  the  public  use  of  it,  there  ought  to  be,  in  addi« 
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tioiiy  evidence  of  an  acquiescence  by  the  parish  in  the  dedica- 
tion. If  a  way  is  of  public  conyenience,  and  has  been  used  as 
a  common  highway  a  sufficient  length  of  time  to  create  a  right 
in  the  public,  and  an  acquiescence  by  the  town  may  be  inferred 
from  repairs  actually  made  by  them,  or  otherwise,  we  do  not 
see  why  they  are  not  legally  bound  to  repair  it,  as  far  as  the 
convenience  of  passing  and  the  accommodation  of  the  public 
highway  may  require.  But  if  it  should  be  held  that  the  obli- 
gation of  the  town  to  repair  e:itends  only  to  such  ways  as  are 
laid  out  and  established  according  to  the  provisions  of  the  stat- 
utes, it  would  only  follow  that  a  public  way  may  exist  without 
any  such  obligation  on  the  town.  A  highway,  according  to 
the  common  law,  is  a  place  in  which  all  the  people  have  a  right 
to  pass.  A  common  street  and  public  highway  are  the  same, 
and  any  way  which  is  common  to  all  the  people,  may  be  called 
a  highway.  A  navigable  river  may  be  termed  a  oonmion  high- 
way, and  any  obstruction  to  the  passage  upon  it  may  be  re- 
dressed by  indictment:  Hawk.  b.  1,  c.  76,  sec.  1;  2  Chit  0.  Ii. 
283. 

In  Shaw  V.  Crawford,  10  Johns.  287,  it  was  held  that  a  stream^ 
though  the  fee  of  it  belonged  to  the  owners  of  the  adjoining 
banks,  and  it  was  private  property,  having  been  used  by  the 
public  for  the  purpose  of  rafting  down  boards  and  timber  .for 
a  great  length  of  time,  had  become  a  public  highway,  and  any 
obstruction  of  it  was  a  public  nuisance.  The  court  said  that 
such  a  usage  would,  of  itself,  grow  into  a  public  right,  and  es- 
pecially where  the  public  interest  or  public  convenience  was  es- 
sentially promoted.  If  a  way  is  used  for  passing  and  repassing^ 
and  is  common  to  aU  the  people,  it  is  a  highway,  whether  it  is 
called  a  road,  street,  or  public  square.  In  the  ease  before  us 
the  focus  in  ^tto  is  alleged  to  be  a  certain  public  square  and  com- 
mon highway,  according  to  the  precedent  in  2  Chit.  O.  L.  889; 
and  the  evidence  was  that  it  was  laid  out  and  opened  at  an 
early  period,  and  has  been  used  by  the  public  as  a  common 
highway  for  more  than  thirty  years.  It  is  situate  in  the  center 
of  a  populous  and  flourishing  village,  and  forms  a  large  and 
commodious  street,  communicating  with  roads  leading  in  vari- 
ous directions  into  different  parts  of  the  county.  Expensive 
buildings  are  erected  around  it,  some  of  which  are  for  public 
use,  such  as  an  academy,  several  churches,  and  a  court-house 
for  the  county;  and  having  been  open  for  so  long  a  space  of 
time  to  the  public,  they  have  acquired  a  right  in  it  which  can 
not  be  interrupted.    It  is  understood  that  in  many  villages  in 
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the  state,  and  partioularlj  in  some  of  the  ooontj  towns,  where 
it  is  usual  for  large  assemblages  of  people  to  collect  at  court, 
there  are  spacious  streets,  for  the  use  and  accommodation  of 
the  public,  thrown  out  in  the  same  manner,  and  enjoyed  under 
the  same  right,  as  this;  and  to  establish  a  different  doctrine 
from  that  already  laid  down  would  not  only  be  prejudicial  to  the 
public,  but  prodace  disappointment  and  ruin  to  individuals. 

If  the  locus  in  quo  is  a  highway,  it  is  a  right  or  franchise  be* 
longing  to  all  the  people,  and  an  indictment  will  lie  for  any 
obstruction  of  it  It  is  a  clear  principle  of  the  common  law 
that  evezy  unauthorized  obstruction  of  a  highway  is  an  in« 
dictable  offense.  In  the  case  of  The  King  v.  Bussd,  6  East, 
427,  which  was  an  indictment  for  a  nuisance  in  a  public  street 
and  highway  by  obstructing  the  same,  the  court  said  that  the 
primary  object  of  the  street  was  for  the  free  passage  of  the 
public,  and  anything  which  impeded  that  free  passage,  without 
necessity,  was  a  nuisance.  The  provision  in  the  statute  which 
imposes  a  fine  not  exceeding  seven  dollars,  for  placing  any  ob- 
struction in  the  highway,  to  be  recovered  by  a  complaint  made 
to  a  justice  of  the  peace,  if  applicable  to  this  case,  is  merely 
cumulative,  and  does  not  take  away  the  remedy  by  indictment 
at  common  law.  It  is  true,  as  was  resolved  in  CasUe^s  case,  Cro. 
Jac.  644,  that  when  a  statute  appoints  a  penalty  for  the  doing 
of  anything  which  was  no  offense  before,  and  appoints  how  it 
shall  be  recovered,  it  shall  be  punished  by  that  means,  and  not 
by  indictment;  but  it  is  otherwise  if  the  doing  of  the  thing  was 
an  offense  at  common  law,  and  punishable  before  the  making 
of  the  statute.  The  rule  of  distinction  is  very  fully  and  clearly 
stated  in  the  case  of  Bex  v.  Bobinson,  2  Burr.  799.  It  is  there 
laid  down  by  Lord  Mansfield,  that  where  a  statute  creates  a  new 
offense,  by  prohibiting  and  making  unlawful  anything  which 
was  lawful  before,  and  appoints  a  specific  remedy  against  such 
new  offense,  by  a  particular  sanction  and  particular  method  of 
proceeding,  that  particular  method  of  proceeding  must  be  pur- 
sued, and  no  other;  but  where  the  offense  was  antecedently 
punishable  by  a  common  law  proceeding,  there  either  method 
may  be  pursued,  and  the  prosecutor  is  at  liberty  to  proceed 
either  by  indictment  at  common  law,  or  in  the  method  pre- 
scribed by  the  statute,  because  there  the  sanction  is  cumulative, 
and  does  not  exclude  the  common  law  punishment. 

There  is  no  doubt  that  in  criminal  cases  the  jury  are  the 
judges  of  the  law  as  well  as  the  fact.  This  is  the  true  principle 
of  the  common  law,  and  it  is  peculiarly  appropriate  to  a  free 
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govemmenty  where  it  is  unquestionahly  both  wise  and  fit  that 
the  people  should  retain  in  their  own  hands  as  much  of  the  ad- 
ministration of  justice  as  is  consistent  with  the  regular  aDd 
orderly  dispensation  of  it,  and  the  security  of  person  and  prop- 
erty. This  power  the  people  exercise  in  criminal  cases,  in  the 
persons  of  jurors,  selected  from  among  themselves  from  time 
to  time,  as  occasion  may  require;  and  while  the  power,  thus  re- 
tained by  them,  furnishes  the  most  effectual  security  against  the 
possible  exertion  of  arbitrary  authority  by  the  judges,  it  affords 
the  best  protection  to  innocence.  The  direction  given  to  the 
jury,  in  relation  to  their  right  to  decide  the  law  as  well  as  the 
fact,  as  stated  in  the  exceptions,  carries  upon  the  face  of  it  a 
seeming  inconsistency;  but  taking  the  whole  direction  together, 
we  think  the  meaning  of  the  court  below  must  have  been,  and 
such  is  probably  the  fair  construction,  that  the  jury  were  to  de- 
cide on  the  evidence,  and  the  law  arising  upon  tibe  facts  proved^ 
but  not  upon  the  validity  or  sufficiency  of  the  indictment. 

Exceptions  and  motion  in  arrest  overmled,  and  judgment 
against  the  respondent. 


GaHPENTEB  V.  GrOOKm. 

[3  Vnrxon,  49S.] 

Wbmbm  a  PftoGBDnro  DxrxvDS  on  thi  BiacBKnoK  of  the  lower  courts 
guided  by  the  puticnUr  oiroonuAftnoes  of  the  OMe,  and  not  on  any  cer- 
tain and  known  rule  of  law,  the  sapreme  oourt  haa  no  control  over  it 

iniiL — ^Bnt  if  a  new  trial  or  an  amendment  if  granted  in  a  oaae,  when  the 
oonrt,  by  Uw,  haa  no  power  to  grant  it,  the  party  ii  entitled  to  relief, 
and  the  error  may  he  oorreoted  in  the  anpreme  oonrt. 

Av  Ambhdment  can  not  bb  Gbantbd  which  changes  the  form  of  action, 
or  introdnoes  a  new  count  for  a  new  canae  of  action,  not  contained  in 
the  original  declaration. 

AssuKPSTT  commenced  before  a  justice,  for  hire  of  plaintLFa 
horse,  which  defendant  rode  farther  and  harder  than  was  agreed 
upon.  On  appeal  to  the  county  court,  amendments  were 
allowed  changing  the  form  of  action  to  trover,  and  defendant 
pleaded  infancy.    The  cause  further  appears  from  the  opinion. 

EvereU  and  Boyce^  for  the  defendant.  The  original  action 
being  assumpsit,  trover  could  not  be  joined  with  it:  2  Ohit.  PI. 
107, 148;  1  Aik.  80.  The  effect  of  both  amendments  was  ta 
substitute  trover  for  assumpsit,  which  the  court  was  not  au* 
thoriised  to  do:  1  Swift  Dig.  639;  11  Mass.  242.  The  plea  of 
infancy  is  a  bar:  Jennings  v.  BanddR,  8  T.  B.  856. 
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Cushman  and  Marsh,  contra.  Granting  or  refosing  an  abiend- 
ment  is  within  the  discretion  of  the  court,  and  not  ground  of 
error:  HdndemOe  y.  Wilson,  6  Cranch,  218;  DUlon  v.  Oramford, 
7  T.  B.  799.  Infancy  is  no  plea  to  an  action  of  trover:  Vasse 
V.  SmUh,  6  Cranch,  226. 

Bj  Court)  PBENTzsSy  J.  As  a  description  of  the  matter  of  de- 
mand or  cause  of  action,  so  far  as  to  specify  the  general  nature 
of  the  action,  is  all  that  is  usual  or  necessary  in  a  suit  before  a 
justice  of  the  peace,  the  plaintiff  is  at  liberty,  when  the  cause 
comes  by  appeal  to  the  county  court,  to  file  a  declaration  in 
proper  form,  upon  the  particular  cause  of  action  described  or 
specified  in  the  writ.  If,  however,  he  fails  to  file  a  new  de- 
claration within  the  time  prescribed  by  the  rule  of  the  court, 
he  is  confined  to  the  declaration  which  comes  up  from  the  jus- 
tice. In  the  present  case,  the  writ  sued  out  before  the  justice 
contained  a  full  and  formal  declaration,  and  that  being  sufficient 
both  in  substance  and  form,  the  plaintiff  did  not  avail  himself 
of  his  right,  under  the  rule  of  the  court,  to  file  a  new  declara- 
tion. After,  however,  the  defendant  had  pleaded  non  assumpsii 
to  the  declaration,  and  also  infancy  in  bar,  the  plaintiff  moved 
to  amend  by  adding  a  count  in  trover,  and  the  court  allowed 
the  amendment.  He  then  moved  further  to  amend,  by  striking 
out  the  original  declaration,  and  this  was  also  allowed.  The 
action  proceeded  to  trial  and  judgment  on  the  declaration  as 
thus  amended;  and  the  question  is,  whether  the  amendments 
were  properly  allowed,  and  if  not,  whether  the  allowance  of 
them  is  an  error  which  can  be  corrected  in  this  court. 

Where  a  proceeding  depends  on  the  discretion  of  the  county 
court,  guided  by  the  particular  circumstances  of  the  case,  and 
not  on  any  certain  and  known  rule  of  law,  we  have  no  control 
over  it.  The  granting  or  refusing  of  a  continuance  of  a  new 
trial,  or  of  an  amendment,  when  within  the  discretion  of  the 
court,  though  their  discretion  may  be  improperly  exercised,  is 
not  subject  to  revision  in  this  court  on  exceptions.  But  if  a 
new  trial,  or  an  amendment,  is  granted  in  a  case,  when  the 
court,  by  law,  have  no  power  to  grant  it,  the  party  is  entitled  to 
relief,  and  the  error  may  be  corrected  on  a  removal  of  the  cause 
here.  It  has  been  frequently  decided  in  this  state,  and  may  be 
regarded  as  a  settled  rule  of  law,  that  an  amendment  can  not 
be  granted  which  changes  the  form  of  action,  or  introduces  a 
new  count  for  a  new  cause  of  action,  not  contained  in  the  orig- 
inal declaration.  The  same  rule  is  laid  down  in  Haynes  v.  Mor- 
gan, 3  Mass.  208,  and  in  PhiUips  v.  Bridge,  11  Id.  242.    That 
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ihe  original  declaration  in  this  case  was  assumpsit  founded  oo 
contract,  and  that  trover  could  not  be  joined  with  it,  can  not 
admit  of  a  question.  After  the  plaintiff  had  been  allowed  to 
amend  by  adding  the  count  in  trover,  his  counsel,  being  con- 
scious that  the  two  counts  could  not  be  joined,  moved  and  was 
allowed  further  to  amend  hj  striking  out  the  original  declara- 
tion, and  in  this  way  the  form  of  action  was  effectually  changed, 
by  substituting  trover  for  assumpait.  This  proceeding,  by  which 
the  action  was  altered  from  an  action  on  contract  to  an  action 
on  tort,  was  clearly  against  law,  and  though  great  libenditj 
ought  to  be  exercised  in  granting  amendments  for  the  further- 
ance of  justice,  yet  to  sanction  the  proceeding  in  this  case 
would  be  allowing  a  latitude  of  amendment  as  inconsistent  witb 
order  and  regularity  in  practice  as  it  is  altogether  unprece- 
dented. As  ihe  amendments  were  irregularly  allowed,  and  the 
judgment  of  the  county  court  must  for  that  cause  be  reversed^ 
it  is  unnecessary  to  consider  whether  infancy,  after  the  action 
was  changed  from  assumpsit  into  trover,  was  available  as  a  de- 
fense. 
Judgment  reversed. 

Bates  t*.  Stabb. 

[2  VmiOBT.  636.] 

Tbb  Bight  or  Acnov  on  a  Debt  ia  not  suspeiided  by  a  paid  agreement 
between  the  debtor  and  creditor  that  the  latter  ahall  leoeive  in  wathrfac' 
tion  professional  sendees  performed  by  the  debtor.  Although  some 
senrioes  may  have  been  rendered,  and  further  serrioes  willing  to  be  per- 
formed, an  action  lies  for  the  balanoe  dne  at  any  time. 

LriBBiST  ON  THE  BALANCE  ov  AN  Unsetiijed  Aooount  IS  to  be  oompoted 
from  a  reasonable  time  after  the  acoonift  aocmed,  which  in  ordinaiy 
cases  for  work  and  labor  is  one  year. 

Ebbob  to  reverse  a  judgment  rendered  on  a  report  of  auditors 
by  the  county  court.  The  plaintiff's  action  was  on  a  book 
account  for  services  rendered.  The  plaintiff  and  defendant 
were  magistrates.  In  1819  plaintiff's  services  amounted  to  one 
hundred  and  thirty  dollars;  at  that  time,  according  to  the 
plaintiff's  testimony,  although  denied  by  the  defendant,  the 
parties  made  a  parol  agreement  that  they  should  exchange 
services  as  magistrates,  and  demand  no  payment  therefor  except 
in  like  services  to  be  rendered  by  the  other.  And  the  defend- 
ant  testified  that  the  balance  then  due  in  1819  was  expressly 
included  in  this  agreement,  and  that  he  still  claimed  the  right  to 
perform  services  in  payment.    The  parties  having  some  dispute 
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about  the  terms  of  this  agreement,  these  proceedings  were  in- 
stitated.  The  auditors  found  eighty-one  doUars  and  twenty- 
tbree  cents  due  as  a  balance  of  the  accounts,  and  gave  interest 
thereon  from  October  1,  1820.  They  also  reported  that  the 
testimony  was  not  sufficient  to  prove  the  parol  contract.  Ex- 
ceptions were  taken  to  the  auditor's  report  as  to  the  allowance 
of  interest,  and  the  effect  of  the  testimony;  but  the  county 
court  rendered  judgment  in  pursuance  thereof. 
The  cause  was  argued  by  the  parties  in  person. 

By  Court,  Botcb,  J.  It  seems  to  be  necessary  in  this  case  to 
determine  whether  the  agreement  on  which  the  plaintiff  in  er- 
ror relies  would  constitute  a  defense  to  the  action;  for  if  it 
would  not,  the  judgment  of  the  county  court  ought  not  to  be 
reversed,  whatever  our  opinion  might  be  of  their  decision  upon 
the  exceptions  taken.  We  would  willingly  avoid  this  point,  as 
it  was  not  taken  in  the  argument;  but  as  it  may  at  any  time  be 
assumed  by  the  plaintiff  below,  we  think  it  can  not  consistently 
be  passed  over  by  the  court,  and  that  we  are  bound  to  say 
whether,  upon  due  proof  of  the  agreement,  with  the  other  facts 
stated  in  the  report,  the  action  would  be  legally  barred  or  sus- 
pended. At  the  time  when  this  agreement  is  alleged  to  have 
been  made,  the  balance  of  accounts  in  favor  of  the  plaintiff 
below  was  little  short  of  one  hundred  dollars,  being  a  larger 
sum  than  he  finally  recovered,  exclusive  of  interest.  And  for 
anything  appearing  in  the  report,  this  was  a  debt  then  due  in 
money,  for  which  he  was  entitled  to  sue  whenever  he  chose. 
Under  such  circumstances,  the  agreement,  so  long  as  the  parties 
should  continue  to  act  under  it,  would  doubtless  operate  to  ap- 
ply the  balance  of  the  new  account,  if  in  favor  of  the  defendant, 
in  liquidation  of  the  former  balance  in  favor  of  the  plaintiffl 
But  the  important  question  is,  whether  if  the  plaintiff  chose  to 
put  an  end  to  the  agreement,  it  would  still  have  the  effect  to 
defeat  or  suspend  his  right  of  action  for  the  old  account.  There 
are  several  ways  in  which  a  cause  of  action  for  a  simple  contract 
debt  may  be  suspended  or  destroyed  without  actual  payment; 
as,  by  a  judgment  recovered,  an  award  made,  a  higher  security 
taken,  or  by  an  accord  and  satisfaction.  And  it  is  not  uncom- 
mon that  such  a  disposition  or  appropriation  is  made  of  a  sub- 
sisting debt,  in  the  arrangement  of  some  new  undertaking  or 
adventure,  as  would  operate  in  effect  like  payment,  and  defeat 
an  action  for  the  debt.  It  is  impossible,  however,  to  find  in  the 
present  instance  anything  but  a  stipulation,  by  which  the  debt 
due  the  plaintiff  was  to  be  gradually  paid  off  in  a  particular 
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manner.  And  if  {his  can  operate  to  extingniah  or  suspend 
his  light  of  action  for  the  debt,  it  mnst  have  that  effect  either 
as  an  accord  and  satisfaction  or  as  a  contract  upon  which  the 
parties  might  ha^e  reciprocal  remedies.  It  is  stated,  upon  the 
authority  of  a  few  old  cases  to  which  we  have  not  had  access, 
that  mutual  promises  in  relation  to  an  antecedent  debt  may  bar 
in  action  for  such  debt.  The  facts  in  neither  of  the  cases  are 
given,  but  one  is  said  to  have  arisen  under  the  statute  of  frauds: 
1  Com.  Dig.  202;  T.  Baym.  450;  2  T.  Jones,  158,  168.  On  the 
other  hand,  it  is  laid  down  in  all  the  books  as  a  general  principle 
that  an  accord  without  satisfaction  is  not  binding  on  the  creditor; 
and  the  reason  assigned  is,  that  his  agreement  to  accept  a  dif- 
ferent satisfaction  from  the  one  to  which  he  is  entitled  is  with- 
out  consideration,  and  also  that ''  accord  executory  is  only  sub- 
stituting one  cause  of  action  in  the  room  of  another,  which 
might  go  on  to  any  extent:"  2  H.  Bl.  317. 

There  may  be  cases  of  a  secondary  contract  executed  on  the 
part  of  the  debtor,  or  so  far  executed  that  he  could  not  recede 
from  it  without  great  inconvenience,  which  are  not  intended  to 
be  affected  by  this  decision;  like  the  one  put  by  BuUer,  J.  (2  T. 
B.  28),  and  others  which  may  readily  be  supposed.  But  we 
think  the  alleged  promise  of  the  creditor  in  this  instance,  to  ac- 
cept payment  of  his  debt  in  the  particular  mode  stated,  would 
not  be  binding  upon  him,  and  that  he  would  have  a  legal  right 
at  any  time  to  decline  a  further  execution  of  the  contract,  and 
recover  such  part  of  the  old  debt  as  should  remain  unpaid. 

In  computing  the  interest,  it  is  evident  that  the  auditors  con- 
sidered the  principal  sum  reported,  of  eighty-one  dollars  and 
twenty-three  cents,  as  part  of  the  balance  due  in  1819,  and  they 
allowed  interest  upon  it  after  one  year  from  that  time.  This 
was  consistent  with  the  general  usage  and  the  course  of  decis- 
ions in  this  state.  We  have  not  followed  the  English  or  New 
York  practice  upon  this  subject. 

Judgment  of  the  county  court  affirmed. 

Cited  and  followed,  in  regard  to  the  method  of  compating  interest^  in  Lamg^ 
down  V.  Town  ofCcMtUm^  30  Vt.  295,  and  as  deciding  that  a  promise  by  tho 
creditor  to  accept  of  his  debtor  a  less  amomit  than  is  due,  or  an  agreement 
apon  the  payment  of  a  part  to  forbear  a  suit  for  the  residoe,  will  not  be 
oognizeil  as  binding  in  law,  in  Barron  v.  Vandverl,  13  Ala.  23& 
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Beeiian  v.  Buck. 

18  Tbbmost,  63.] 

In  Cask  on  a  Wabrautt  or  Soundness  of  a  hone,  the  idenier  need  not  be 

alleged,  and  though  alleged,  it  need  not  be  proved. 
To  CoKSTiTDTi  A  Wabbantt  NO  Pabticulab  Form  ot  Wobdb  is  neoeesary: 

it  is  soffioient  if  the  language  used  waa  made  and  received  as  a  warranty. 

Oasb  on  a  warranty  npon  the  sale  of  a  mare  as  sound.  The 
declaration  alleged  scienter.  Prentiss,  J. ,  before  whom  the  cause 
was  tried,  instructed  the  jury:  That  if  the  mare  was  diseased  at 
the  time  of  the  sale,  as  alleged,  and  there  was  either  fraud  in 
the  sale,  or  a  warranty,  the  plaintiff  would  be  entitled  to  recoTcr. 
That  to  constitute  fraud  it  must  appear  the  defendant,  at  the 
time  of  the  sale,  knew  the  mare  was  thus  diseased,  of  which  fact 
the  court  saw  no  evidence  in  the  case;  and  if  the  juiy  were  of 
the  same  opinion,  the  plaintiff  could  not  recover  unless  they 
found  an  express  warranty.  That  no  particular  form  of  words 
was  necessaiy  to  constitute  a  warranty,  but  a  mere  expression 
of  judgment  and  opinion  would  not  amount  to  a  warranty,  and 
the  jury  would  say  whether  the  affirmation  proved  to  have  been 
made  by  the  defendant  that  the  mare  was  well  and  sounds 
coupled  with  the  direction  given  by  him  to  the  appraisers,  to 
appraise  her  as  sound,  was  an  expression  of  his  belief  and  opin- 
ion only,  of  her  soundness,  or  was  intended  and  understood  by 
the  parties,  and  was  made  and  received  as  an  engagement  on 
the  part  of  the  defendant,  that  the  mare  was  sound.  In  th0 
latter  case  it  would  amount  to  a  warranty,  and  the  plaintiff 
would  be  entitled  to  recover,  if  the  jury  were  of  opinion  from 
the  evidence,  that  the  disease  of  which  the  mare  died  existed  in 
her  constitution  at  the  time  of  the  sale,  although  it  presented  no 
decisive  or  unequivocal  appearances  until  some  time  afterwards. 

Verdict  for  the  plaintiff.  The  defendant  filed  a  bill  of  excep- 
tions. 

Suni  and  Beardstey^  for  the  defendant. 

Boyce,  Jldes^  and  Davis,  contra. 

By  Court,  Paddock,  J.  This  form  of  declaring  on  a  war- 
ranty is  new  in  the  courts  of  this  state,  but  not  new  in  princi^ 
pie;  for  prior  to  the  case  of  Stuart  v.  WiUdns,  Dong.  18,  it  waa 
the  general  practice  to  declare  in  tort  on  a  warranty  broken;  and 
when  that  case  was  brought  forward  for  investigation.  Lord 
Uansfield,  at  finding  an  express  warranty  counted  upon  in  as- 
sumpsit, so  doubted  the  propriety  of  declaring  in  that  manner, 
that  he  took  -the  verdict,  subject  to  the  opinion  of  the  whole 
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court;  and,  peibaps,  fhe  onlj  indnoement  to  change  the  custom 
of  declaring  in  tort,  in  preference  to  asaompalt,  was  the  conren- 
ience  expexienced  in  adding  thereto  the  money  connts;  for,  as 
the  evidence  necessaiy  to  sapport  assnmpat  is  proof  of  the  sale, 
warranty,  and  breach  of  it,  so  in  tort,  nothing  more  was  re- 
quired: WUUafMon  y.  Ani»on^  2  East,  450.  If,  then,  assampait 
and  case  be  concnrrent  remedies,  1  Chit.  184,  and  the  same 
proof  is  sufficient  to  support  the  action  in  either  form,  the  whole 
averment  of  the  defendant's  knowledge  of  the  unsoundness  of 
the  mare  might  have  been  stricken  out;  for  if  the  warranty  be 
the  material  averment,  it  is  su£5cient  to  prove  that  broken,  to 
establish  the  deceit;  the  form  of  the  action  not  yaiyiug  the 
proof.  For,  says  Lord  Ellenborough,  in  WUliamaon  v.  AUiaon: 
**  If  one  man  lull  another  into  security  as  to  the  goodness  of  a 
commodity,  by  giving  him  a  warranty  of  it,  it  is  the  same  thing 
whether  or  not  the  seller  knew  it  at  the  time  to  be  unfit  for 
sale:  the  warranty  is  the  thing  which  deceives  the  buyer  who 
relies  on  it,  and  is  thereby  put  off  his  guard.  Then  if  the  war- 
ranty be  the  material  averment,  it  is  sufficient  to  prove  that 
broken  to  establish  the  deceit."  And  of  this  opinion  were  the 
whole  court.  See  the  forms  in  2  Chit.  276,  277.  And  although 
the  plaintiff  in  this  case  charged  the  BcierUer,  which  was  not 
stricken  out  on  trial,  yet  he  was  not  bound  to  prove  it,  the 
averment  of  the  scisnier  not  being  necessary  to  a  recovery;  for 
the  rule  is,  that  if  the  whole  of  a  statement  may  be  stzickea 
out,  without  destroying  the  plaintiff's  right  of  action,  it  is  not 
necessary  to  prove  it:  1  Chit.  307. 

Farrmoorlh  v.  Wright,  decided  in  Franklin  county,  1828, 
which  has  been  cited  by  defendant's  counsel,  was  not  a  parallel 
case  with  the  present,  as  the  declaration  alleged  a  deceit  in  the 
sale,  but  no  warranty;  therefore,  it  became  necessary  for  the 
plaintiff  to  prove  the  scienter,  which  it  would  seem  he  failed  to 
do.  The  court  are  inclined  to  sustain  the  Tcrdiot,  and  affirm 
the  judgment  of  the  county  court 

Judgment  affirmed. 

Followed  on  the  proposition  that  in  oaae  for  a  breach  of  a  wananty  It  is  not 
necesBary  to  allege  the  sdenUr,  and  if  alleged,  it  need  not  be  proved,  in  the 
sabeequent  deoinons  of  Pinneyr.  Andrus,  41  Vt.  643;  Bdmmr.  Tra^  22 Id. 
21;  BedeU  v.  Stevens,  28  N.  H.  126;  and  as  deciding  that  to  oonatitatea  war- 
ranty, BQch  mnat  have  been  the  understanding  of  the  parties,  in  Bomd  t.  Clark, 
S5  Vt  581;  Faster  v.  Estate  qf  Caldwell,  18  Id.  181;  MorriU  v.  Wallace,  9  K. 
H.  114;  and  upon  the  general  principle  here  decided  of  the  light  to  dedars 
either  in  tort  or  on  the  contract,  in  Eddy  v.  Sprague,  10  Vt,  218;  Wed  v. 
Emery,  17  Id.  686;  Jay  v.  Hill,  36  Id.  337. 
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WOODFOBD   V.   DOBWIN. 

13  YEmrom,  BX] 

Deuyxbt  ov  a  Pbokibsobt  Note  by  the  maker  to  the  payee  in  oiecntial  to 
a  recovery  upon  it.  Bat  the  law  will  presame  a  delivery  nnleas  some- 
thing appear  to  counteract  such  presumption. 

A  FiBM  NoTx  ExsouTED  DUBiNO  TKB  EziSTBNCs  of  the  partnership,  but 
not  delivered  until  after  the  dissolution  of  the  firm,  does  not  bind  the 
partnershipi 

A  KoTB  Takxs  Emcr  vbom  its  Deuvebt,  and  not  from  its  date. 

AcTzoH  on  a  promisBory  note  payable  to  Woodford's  wife,  and 
made  by  Hnrlburt  in  the  name  of  the  firm  of  which  Dorwinwaa 
a  member.  The  facts  appear  from  the  opinion.  Verdict  for 
the  defendants. 

Hdwley,  for  the  plaintiffs.  The  acknowledgment  by  Hnrlburt, 
after  the  dissolution  of  the  partnership,  that  during  the  part- 
nership, he,  as  agent  for  Mrs.  Woodford,  loaned  a  sum  of 
money  to  the  firm,  and  took  a  note  therefor,  is  binding  on  the 
partners:  Wood  t.  Braddick,  1  Taunt.  104;  Peake'sN.  P.  205;  1 
Swift's  Dig.  761;  Nichols  y.  Doioding,  1  Stark.  81.  Hurlburt's 
acknowledgment  within  six  years  binds  the  firm:  Smith  ▼.  Lud* 
low,  6  Johns.  267;  2  Stark.  Et.  897;  Perham  ▼.  EayruU,  9  Com. 
Law  Bep.  413;  Holmes  y.  Oreen,  1  Stark.  479;  Holiday  y.  Ward, 
3  Campb.  568;  Baiilie  y.  Lord  Inchiqain,  lEsp.  Cas.  435;  Clark 
Y.  Bradshaw,  3  Id.  155, 157;  WhiUxmb  y.  Whiiing,  Doug.  652. 
There  was  a  deliYeryof  the  note:  Bolton  y.  PuUer,  1  Bos.  &  Pul. 
546, 547;  OHl  y.  Kuhn,  6  Serg.  &  B.  333;  Buggies  y.  Latosm,  13 
Johns.  285  [7  Am.  Dec.  375];  Bdden  y.  Carter,  4  Day,  66  [4  Am. 
Dec.  185];  Hatch  y.  Hatch,  9  Mass.  307  [6  Am.  Dec.  67];  Bach- 
man  y.  Frost,  18  Johns.  544. 

Phelps,  contra.  The  admission  of  one  partner  is  not  admissi- 
ble to  charge  the  firm  with  what  is  prima  fade  an  indiYidual 
debt:  Mont,  on  Part.  94,  97;  Walden  y.  SheUmm,  15  Johns. 
409;  Gibbons  y.  WUcox,  2  Stark.  43;  Bacon  y.  Brown,  4  Taunt. 
782;  Puriance  y.  Dogden,  3  Serg.  &  B.  402;  Whitney  y.  Sterling, 
14  Johns.  215.  The  note  was  neYor  delivered;  in  any  CYent,  the 
deliYcry  did  not  take  place  until  after  the  dissolution  of  the  firm, 
and  could  not  bind  them:  1  Taunt.  104;  Wats,  on  Part.  209; 
Kilgour  y.  Fralyson,  1  H.  Bl.  155;  Abel  y.  Sutton,  3  Esp.  108. 
MoreoYor  it  was  barred  by  the  statute  of  limitations. 

By  Court,  Paddock,  J.    It  appears  that  in  the  first  of  the  year 
1820,  Samuel  Hurlbnrt,  Canfield  Dorwin,  and  T.  M.  Dorwin 
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formed  a  oopartnership  in  trade,  which  continuecl  until  the  first 
of  April,  1821y  when  they  dissolved  and  settled  up  their  con- 
cerns as  between  themselves.  Hurlburt  left  the  coantiy  pre- 
vious to  1828,  but  at  what  particular  time  does  not  appear. 
When  he  left  he  deposited  his  papers  in  a  box,  and  made  it 
fast.  In  this  box,  it  is  said,  the  note  in  question  was  deposited* 
The  ninth  of  May,  1828,  Hurlburt  addressed  a  letter  to  J. 
McNeil,  in  which  it  appears  that  Hurlburt  and  the  Dorwins  had 
money  of  Jerusha  Woodford,  one  of  the  plaintiffs,  and  that  the 
note  in  question  would  be  found  in  the  box.  The  two  letters 
which  the  plaintiffs  contend  contain  evidence  of  a  new  promise, 
or  acknowledgement  of  the  debt,  are  ambiguous;  it  does  not  dis- 
tinctly appear  that  the  money,  which  he  says  was  borrowed  of 
Mrs.  Woodford,  formed  the  consideration  for  the  note,  though 
it  may  be  inferred.  In  the  first  he  says:  *^  William  has  written 
me  that  Dorwins  refuse  to  do  anything  about  the  note  signed 
by  them  with  me  to  Mrs.  Woodford.  I  have  no  distinct  recol- 
lection about  my  settlement  with  Dorwins,"  etc.  Again:  "I 
had  none  of  the  two  hundred  and  eighty  dollar  note  you  went 
after,  which  is  in  with  your  note  in  a  box  nailed  up."  He  then 
gives  assurances  that  he  will  secure  the  plaintiffs  and  pay  all  he 
owes  them  shortly.  In  the  other,  of  December  15, 1828,  he 
says:  *^  Some  time  or  other  Messrs.  C.  &  T.  M.  Dorwins  and  I 
had  some  money  of  Mother  Woodford,  for  our  company's  use, 
and  she  not  wanting  it,  we  kept  it  until  we  dissolved;  and  he 
says  I  was  to  pay  that  particular  debt,  and  he  the  others."  At 
the  trial  before  the  county  court  the  jury  were  instructed  that 
there  could  be  no  recovery  on  the  note,  as  it  did  not  api>ear  to 
have  been  delivered  by  the  firm  to  the  plaintiffs,  or  any  other 
one,  without  which  the  contract  was  not  complete. 

It  is  an  essential  ingredient  in  evezy  contract  entered  into  bj 
writing,  that  it  be  delivered  by  the  party  obligating  himself,  to 
some  one  who  has  a  right  to  control  it;  the  delivery,  being  tho 
evidence  of  the  assent  of  the  promisor,  and  the  reception  by 
the  promisee,  consummates  the  contract.  And  without  a  de- 
livery the  party  is  not  bound  by  the  writing.  It  is  not,  how- 
ever, necessary  that  the  holder  of  a  bill,  note,  or  other  instru- 
ment should  prove  the  delivery;  for  the  law  will  presume  a  de* 
lively,  unless  something  should  be  made  to  appear  which  coun- 
teracts such  presumption:  Churchill  v.  (fardner,  7  T.  B.  696; 
SmUh  V.  McGlwre,  5  East,  476;  Chit,  on  Bills,  322;  3  Chit  PL 
1  and  2. 

There  is  nothing  to  support  the  suggestion  that  Hurlburt 
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acted  as  the  agent  of  Mrs.  Woodford;  there  is  no  expression  in 
the  letters  from  which  such  a  conclusion  could  be  drawn.  The 
bill  of  exceptions  states  that  there  was  some  evidence  introduced 
showing  that  Hurlburt  acted  as  agent  to  Mni.  Woodford,  be- 
fore and  at  the  time  of  her  marriage,  which  was  three  mouths 
before  the  date  of  the  note.  Supposing  he  did,  the  nuirriage 
-put  an  end  to  his  authority  to  act,  and  we  hear  of  no  subsequent 
appointment  bj  her  or  Woodford,  nor  act  of  his  countenancing 
such  a  surmise. 

It  remains  to  be  considered  whether,  after  the  dissolution  of 
a  partnership,  one  of  the  number  can  bind  the  others  to  a  con- 
tract which  did  not  exist  at  the  time  of  the  dissolution;  and  it 
is  nothing  short  of  that  which  the  plainiifEs  ask  for  in  this  case. 
It  is  not  to  sanction  Hurlbut's  doing  an  act  which  affects  part- 
nership property;  nor  yet  to  explain  a  partnership  transaction; 
nor  his  admission  of  an  unpaid  debt  against  the  firm;  but  it  is 
to  permit  him,  scTen  years  after  the  connection  is  dissolved,  to 
do  a  substantiye  act,  by  which  a  new  obligation  and  new  liabili- 
ties are  brought  upon  his  late  partners,  and  to  pronounce  it 
legal.  Such  an  act,  if  sanctioned,  would  be  aiming  a  most 
deadly  blow  at  all  mercantile  associations,  which  by  common 
consent  are  considered  highly  beneficial  to  the  interest  and 
prosperity  of  our  country.  Partners  are  already  sufficiently  ex- 
posed from  the  mismanagement  and  frequently  improper  con- 
duct of  some  of  their  number.  But  put  it  in  the  power  of  a  dis- 
honest partner,  and  perhaps  a  dissatisfied  one,  after  the  close  of 
the  concern,  to  put  the  company  paper  in  circulation  which  might 
have  been  executed  before  the  dissolution,  or  antedated,  and  he 
would  be  sure  to  bring  ruin  and  destruction  upon  the  whole 
number.  There  can  be  no  difference  between  delivering  a  note 
purporting  to  have  been  executed  by  the  firm  to  the  payee,  or 
indorsing  a  note  in  the  name  of  the  firm,  or  delivering  one, 
which  had  been  previously  indorsed,  to  the  indorsee.  And 
upon  this  point  Lord  Eenyon  remarks  (^&6Z  v.  SiiUon,  8  Esp. 
108,  cited  by  counsel):  ''If  a  fair  bill  existed  at  the  time  of 
the  partnership,  but  is  not  put  into  circulation  until  after  the 
dissolution,  all  the  partners  must  join  in  making  it  negotiable. 
The  moment  a  partnership  ceases,  the  partners  become  distinct 
persons^  and  if  they  send  securities  into  the  world  which  did  not 
belong  to  the  partnership,  all  must  join  in  doing  so.  I  even 
doubt  very  much,  if  an  indorsement  was  actually  made  on  a  bill 
or  note  before  the  dissolution,  but  not  sent  into  the  world  until 
afterwards,  that  such  an  indorsement  would  be  valid ;  and  to  con- 
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tend  that  this  liafailifyto  be  bound  by  the  act  of  a  partner  after 
the  dissolution,  was  in  his  mind  a  most  monstrous  proposition." 
And  the  same  principle  was  maintained  in  KHgour  t.  Fkntymm^  1 
H.  BL 155. 

In  La/Ming  t.  Oaine  and  Ten  Eyck^  2  Johns.  800  [3  Am* 
Deo.  422],  being  a  case  predselj  in  point,  Kent,  O.  J.,  says: 
"  The  date  of  the  notes  then  becomes  immaterial,  as  they  were 
Talid  only  from  their  delirery,  and,  unless  the  contrary  be 
shown,  the  presumption  will  be  that  they  were  actually  drawn, 
and  were  antedated  by  mistake  or  design.  To  all  legal  par- 
poses,  the  notes  are  to  be  considered  as  made  or  drawn  when 
they  were  delivered."  **  The  fact,  then,  that  the  notes  wMe 
issued  1^  Ten  Eyck  after  the  partnership  was  dissolred,  was 
sufficient  to  exempt  Qaine  from  being  bound  by  the  notes,  even 
if  they  had  been  given  for  a  partnership  debf  And  of  this 
opinion  were  the  whole  court. 

The  fact  of  Hurlburt's  retaining  the  note  in  his  possession 
for  seven  years,  carries  a  suspicion  with  it.  If  the  amount  was 
actually  due  to  Mrs.  Woodford,  is  it  reasonable  to  conclude 
that  it  would  not  have  been  called  for  ?  And  if  called  for,  it  is 
incredible  that  Hurlburt  would  not  haye  delivered  over  the 
note,  if  it  had  been  executed  for  such  a  length  of  time,  and  in 
his  possession  for  that  purpose.  The  conviction  seems  to  force 
itself  upon  the  mind  that  it  was  either  made  for  a  mere  mem- 
orandum, if  written  at  the  date,  or  that  it  was  antedated  for 
the  use  it  was  afterwards  put  to.  Be  that  as  it  may,  it  will  not 
vary  the  decision,  as  the  court  are  satisfied  that  the  note  ought 
to  take  effect  from  the  delivery;  and  as  the  firm  had  then  long^ 
been  dissolved,  it  had  no  binding  effect  whatever  upon  this  de-> 
fendant.  Therefore,  the  judgsient  of  the  county  court  must 
be  affirmed. 

Judgment  affirmed. 

Buck  v.  Kent. 

[S  VkmosT,  99.] 
Tbovxb  iob  thb  Amount  or  a  PROiossoaT  Nots  will  lie  liy  th«  maker 

agtinst  the  payee,  who  haa  traiuf erred  it  in  violatioQ  of  the  agraament 

ponnant  to  which  it  was  given,  and  the  tranaferee  leoofeia  jndgmant 

thereon  against  the  maker. 
Sams. — ^If  that  Judgment  was  of  any  importanoe  in  detennining  the  rigfata 

of  the  parties  in  trover,  an  exemplified  oopy  oo^^t  to  have  been  pio* 

dnced. 

Tboveb  for  two  promissory  notes.  The  opinion  states  the 
case.    Verdict  for  the  plaintiff  below. 


\ 
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Phelps^  for  the  defendant. 
BaJtes  and  Chipman,  canira. 

By  Court,  Wiluaks,  J.  The  following  qnestionB  are  made  in 
this  case:  1.  Whether  the  plaintiff  can  maintain  an  action  of 
trover  for  a  note  given  by  him  to  defendant  under  the  circum- 
atances  detailed  in  this  case  ?  2.  Whether,  upon  the  evidence  of 
the  judgment  rendered  on  the  note,  the  plaintiff  was  so  far  pre- 
cluded by  the  judgment  that  he  could  maintain  no  action 
against  the  defendant  for  the  injury  sustained? 

The  case  states  that  this  note  was  given  to  the  defendant  on 
the  exchange  of  horses,  but  was  to  be  returned  to  the  plaintiff 
if  he  rescinded  the  contract  for  the  exchange,  and  that  the 
plaintiff  did  rescind  that  contract.  The  note  in  question  went 
into  the  possession  of  the  defendant  lawfully,  but  on  the  re- 
scinding the  contract,  it  was  his  duty  to  return  it  to  the  plaintiff 
when  demanded.  After  this  rescinding,  he  held  it  in  trust  for 
the  plaintiff,  and  any  disposition  of  it  contrary  to  this  trust,  and 
to  the  injury  of  the  plaintiff,  would  be  fraudulent  on  the  part 
of  the  defendant.  He  did  dispose  of  it  contrary  to  his  engage- 
ment, received  its  value,  and  the  plaintiff  was  sued  thereon  and 
paid  the  amount.  The  case  then  shows  a  note  in  the  posses- 
sion of  the  defendant,  which  by  the  contract  was  to  be  returned 
to  the  plaintiff,  and  of  course,  if  it  was  a  subject  of  property,  it 
became  the  property  of  the  plaintiff,  a  fraudulent  conversion  of 
it  by  the  defendant  to  his  own  use,  and  a  consequent  injury  to 
the  plaintiff. 

But  the  defendant  says  that  the  plaintiff  can  not  maintain 
any  action  against  him  for  this  injury,  but  should  have  resisted 
the  payment  of  the  note.  This  certainly  comes  with  an  ill 
grace  from  him.  After  he  had  retained  the  note  and  refused 
to  deliver  it  to  the  plaintiff,  in  violation  of  good  faith,  and,  in 
violation  of  his  agreement,  had  transferred  it  to  a  third  person, 
and  the  plaintiff  had  been  sued  and  had  paid  the  contents,  it 
is  very  ungracious  in  the  defendant  to  tell  the  plaintiff  that  this 
note  was  of  no  value,  that  he  might  have  successfully  resisted 
the  payment  or  any  recoveiy  thereon,  and  leave  the  person  to 
whom  the  defendant  had  fraudulently  transferred  it  to  seek  his 
remedy  against  him.  We  are  satisfied  the  law  is  not  fraught 
with  this  absurdity,  and  that  it  is  not  competent  for  this  defend- 
ant to  dictate  to  the  plaintiff  the  course  he  shall  pursue  to  ob- 
tain a  recompense  for  this  fraudulent  transaction.  The  defend- 
ant, by  disposing  of    the  note,  determined  its  value.     He 
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considered  it  of  Talue,  and,  as  snob,  oonyerted  it  to  bis  own  nse; 
and  tbe  principles  of  the  law  will  justify  tbe  plaintiff  in  consid* 
ering  it  in  this  same  Tiew«  and  will  give  to  bim  a  compensation 
for  tbis  oonyersion. 

It  is  admitted  tbat  an  action  of  troyer  will  lie  for  a  note 
against  a  tbird  person;  but  it  is  questioned  wbetber  it  will  lie 
to  determine  a  question  between  tbe  maker  and  tbe  payee.  If 
tbere  was  no  autbority  against  maintaining  tbis  action,  we 
sbould  feel  disposed  to  sustain  it.  But  tbe  autborities  fully 
warrant  tbe  action.  In  tbe  case  of  Towle^  adminiBbralrix,  t« 
Lovet,  6  Mass.  894,  an  action  of  trover  for  tbe  title  deeds  of  the 
estate  belonging  to  tbe  intestate  was  supported.  In  tbe  case 
of  Parry  t.  Frame^  2  Bos.  &  Pul.  451,  an  action  of  trover  was 
maintained  for  a  lease  delivered  to  tbe  defendant,  for  tbe  pur- 
pose of  procuring  an  assignment  drawn  of  tbe  same,  and  who 
refused  to  redeliver  it  on  demand  or  accept  of  an  assignment. 
In  tbe  case  of  Lwoaa  v.  Hayne»^  reported  in  2  Ld.  Baym.  871, 
and  also  in  1  Salk.  180,  trover  was  brougbt  bj  tbe  payee  of  a 
bill  of  exobange  against  tbe  person  on  whom  it  was  drawn  and 
witb  wbom  it  was  left  for  acceptance.  In  Murray  and  Ogden  ▼• 
Burling^  10  Johns.  172,  an  action  of  trover  was  brought  by  the 
makers  of  a  promissory  note  against  an  indorsee  who  bad  re- 
ceived it  for  tbe  purpose  of  procuring  it  discounted  for  tbe  ben- 
efit of  tbe  makers,  but  had  passed  it  away  for  bis  own  benefit, 
and  which  tbe  plaintiffs,  tbe  makers,  bad  paid  and  taken  up. 
Tbis  last  case  is  directly  in  point  in  favor  of  this  action. 

On  tbe  second  question  made,  we  are  of  opinion  tbat  if  the 
judgment  rendered  on  the  note  bad  any  effect  on  tbe  rights  of 
these  parties,  an  exemplification  of  tbe  record  sbould  have  been 
produced;  and  tbe  court  would  not  decide  upon  the  l^gal  effect 
of  tbat  judgment  without  higher  evidence  of  it  than  tbe  mere 
statement  of  tbe  witness,  on  his  cross-examination,  tbat  a  judg- 
ment bad  been  rendered.  It  was  objected  at  tbe  trial  that  this 
was  not  sufiident  evidence  that  such  judgment  had  been  recor- 
ered,  and  tbe  defendant  should  have  produced  a  regular  copy 
of  tbe  record,  if  it  was  of  any  importance  to  him  to  have  it  in 
the  case.  As  this  disposes  of  all  tbe  questions  which  have  been 
raised,  it  is  unnecessary  to  inquire  what  would  have  been  the 
effect  of  tbe  judgment  if  it  had  been  in  evidence.  At  the  jury 
trial  I  was  of  opinion  tbat  the  fact  of  a  suit  having  been  brought 
on  tbe  note,  and  a  judgment  thereon,  was  of  no  other  impor- 
tance than  as  it  might  affect  tbe  damages  to  be  recovered.  If 
ibis  action  can  be  maintained,  the  right  of  the  plaintiff  to  the 
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action  was  complete  when  the  defendant  wrongfully  sold  the 
note,  and  the  plaintiff  might  then  consider  the  transaction  as  a 
eonyersion  by  the  defendant  to  the  Talue  of  the  full  sum  for 
which  the  note  was  given.  He  might  either  voluntarily  pay  the 
note,  or  he  might  suffer  it  to  be  sued  and  pass  into  judgment, 
and  pay  the  amount  thereof  on  execution.  If  he  had  resisted 
the  payment,  and  defended  a  suit  brought  thereon,  and  in  that 
way  avoided  the  payment  of  the  note,  or  any  part  thereof,  it 
would  have  reduced  the  damages  to  which  he  would  otherwise 
have  been  entitied;  but  would  have  had  no  other  effeot.  And  I 
Btill  retain  the  opinion  which  I  then  formed. 
The  judgment  of  the  county  court  is  affirmed. 


Spooheb  V. 


•i:i:>i: 


[3  VsBioaT,  138.] 

BuxraQ  Vbwbb  ajkd  Ttfes  are  not  tools  within  the  mwuiing  of  the  ezsmp- 
tkmUws. 

Tbsspass  for  taking  and  carrying  away  a  printing  press,  and 
various  descriptions  of  types  and  other  instruments  used  by 
the  plaintiff,  a  printer,  and  necessary  in  carrying  out  his  busi- 
ness of  printing  a  newspaper.  The  defendant  pleaded  the  gen- 
eral issue,  reserving  the  right  to  give  in  evidence  the  special 
matter.  Defendant  was  a  sheriff,  and  had  taken  the  articles  by 
virtue  of  a  writ  of  attachment  against  Spooner.  The  court 
charged  the  jury  that  the  articles  were  exempt  from  attachment 
and  execution.   Verdict  for  the  plaintiff;  motion  for  a  new  trial. 

Oharlea  Marsh,  for  the  defendant. 

OoOamer,  conira. 

By  Court,  Paddook,  J.  The  decision  of  this  ease  must  de- 
pend upon  the  construction  to  be  given  to  the  word  tools, 
within  the  meaning  of  the  statute.  It  is  not  to  be  supposed 
that  the  legislature  ever  intended  to  grant  privileges  or  ad- 
vantages for  the  amelioration  of  the  condition  of  the  poor,  and 
yet  have  the  opulent  turn  those  same  grants  to  the  enhancing 
of  their  wealth.  It  has  ever  been  the  policy  of  our  government 
so  far  to  protect  the  poor  in  the  enjoyment  of  a  small  pittance 
of  property,  as  that  no  one  should  be  suddenly  reduced  to  pau- 
perism by  the  vigilance  of  a  creditor;  and  to  that  end,  there 
has  been  at  different  times  a  variety  of  statutes  passed,  and  at 
present  a  person  may  be  admitted  to  the  poor  debtor's  oath,  re^ 
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taining  to  himself  **  one  cow,  one  swine,  or  the  meat  of  one 
swine,  ten  sheep  and  one  year's  product  of  ten  sheep,  forage 
sufficient  to  keep  the  cow  and  sheep  through  the  coming  winter, 
and  such  suitable  apparel,  bedding,  tools,  household  furniture, 
as  may  be  necessary  for  upholding  life,  together  with  military 
arms/'  And  the  same  articles  of  property  are  exempt  from  at- 
tachment on  mesne  process  and  final  execution.  From  an  exam- 
ination of  this  list  of  property  exempted,  comparing  the  quantity 
and  yalue  of  each  class  with  the  quantity  and  value  of  the  same 
kind  possessed  by  people  in  ordinary  eircumstances,  we  can 
arrive  at  a  more  satisfactory  conclusion  as  to  what  the  legis- 
lature intended  by ''  suitable  apparel,  bedding,  tools,  and  house- 
hold furniture,  as  may  be  necessary  for  upholding  life."  It  ia 
evident  the  legislature  intended  to  limit,  so  far  as  they  could, 
the  amount  of  each  class  of  property  which  would  have  a  gen- 
eral application  to  the  wants  of  poor  people,  as  '*  one  cow,  ten 
sheep,  etc.;"  but  no  limitation  or  description  could  be  given 
of  tools,  the  variety  being  so  great;  therefore,  it  is  left  to 
courts  to  construe,  and  apply  the  construction  to  cases  as  thej 
may  arise.  Hence,  it  has  been  considered  that  implements 
used  by  blacksmiths  might  be  classed  under  the  term  tools,  as 
used  in  this  act,  being  few  in  number,  small  in  value,  simple  in 
their  construction,  and  operated  by  the  direct  application  of 
manual  strength;  and  this  has  been  thought  going  quite  far 
enough,  as  there  may  be  some  doubt  as  to  the  anvil  and  bellows 
being  tools. 

We  are  to  give  words  their  common  and  ordinary  meaning, 
unless  it  is  obvious,  from  the  statute,  that  the  evil  to  be  sup- 
pressed, or  remedy  to  be  advanced,  requires  the  construction 
should  be  limited  or  enlarged;  and  the  word  tool,  by  our  best 
lexicographers,  is  defined,  any  instrument  of  manual  operation. 
Under  the  ancient  law  of  distress,  tools  were  exempt,  such  as  the 
ax  of  the  carpenter,  Co.  Lit.  47, 6,  and  the  word  in  its  general 
received  sense  implies  instruments  of  small  value,  and  used  with 
the  direct  application  of  manual  strength:  DaUey  v.  May^  5 
Mass.  813.  In  Massachusetts  they  have  a  similar  law  to  ours, 
exempting  **  tools  of  any  debtor  necessary  for  his  trade  or  oc- 
cupation;" and  it  has  been  decided  by  their  courts  that  printers' 
types,  press,  etc.,  were  not  exempt  from  attachment  at  the  suit 
of  a  creditor  imder  that  statute:  Buckingham  v.  BHHngs^  13 
Mass.  82.  And  although  their  statute  is  broader  than  ours,  yet 
we  think  their  construction  is  a  sound  one;  for  if  printing  types 
and  presses  were  exempt,  it  would  seem  to  follow  as  a  thing  of 
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course,  that  many  other  kinds  of  property,  the  use  of  which 
was  not  known  in  our  country  at  the  passing  of  the  act,  must 
also  be  exempt;  such  as  lithographic  and  stereotype  plates, 
engravings  for  stamping  calicoes,  pictures,  or  paperhangings. 
Indeed,  as  we  advance,  the  greater  would  be  the  difficulty  of 
drawing  the  line  between  those  articles  which  are  and  those 
which  are  not  exempt;  for  were  it  once  established  that 
those  articles  from  which  an  impression  is  taken,  either  upon 
paper  or  doth,  were  exempt  from  attachment,  it  would  be 
daimed,  with  much  propriety,  that  the  machinery  with  which 
the  paper  and  cloth  were  manufactured,  is  also  exempt;  under 
which  would  be  classed  all  the  complicated  machinery  of  our 
large  manufacturing  establishments.  But  it  has  been  decided 
in  this  state  that  molds  for  making  paper,  also  a  machine  for 
spinning,  operated  by  hand,  called  a  billy  and  jenny,  were  liable 
to  be  attached:  Kilbum  v.  Demming^  2  Yi.  404  [ante^  643].  And 
certainly  there  would  be  less  reason  in  saying  that  the  contents  of 
a  printing  office,  some  of  which  it  is  known  contain  thousands 
of  dollars  worth  of  types  and  presses,  should  be  considered 
tools  within  the  intent  and  meaning  of  the  statute.  For  these 
reasons,  a  new  trial  must  be  granted. 
New  trial  granted. 


<«i 
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Mead  v.  Abmb. 

[8  TniioaT.  148.] 
RkLBV  AOAXirST  A  DlOBSB  ON  TKB  GBOUin)  OV  NlWLT  DiBOOVXEXD  MaT- 

m  most  be  son^t  by  a  bill  of  review  or  by  a  rapplemental  bill  in  the 
nature  of  a  bill  of  review. 
DnoovxRT  or  Kxw  Matter  ob  Nxw  BymxiroB  is  not  groond  lor  a  petition 
for  a  rehearing. 

Pbtuxon  for  rehearing.    The  opinion  states  the  case. 

0.  E,  Smiih,  for  the  petitioner 

Baylies,  corUra. 

fiy  Oourt,  WiLUAXS,  J.  This  is  a  petition  for  a  rehearing  of 
a  cause  in  chanceiy.  The  petition  is  demurred  to  because  it 
discloses  new-discovered  evidence  as  the  ground  of  the  applica« 
tion,  and  the  question  is,  whether  it  is  a  sufficient  reason  to 
grant  a  rehearing  that  a  party  has  discovered  new  testimony 
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which  was  anhnown  to  him  at  the  time  the  decree  was  pro- 
nonnced.  This  is  altogether  distinct  from  the  question,  whether, 
if  a  rehearing  is  granted,  the  court  may  not  enlai^  the  order  of 
publication  so  as  to  admit  further  testimonj  if  the  equity  of  the 
case  should  so  require. 

The  principal  importance  attached  to  this  question  is  as  a  ques- 
tion of  practice,  and  in  that  Tiew  it  is  of  some  consequence  that 
no  rule  of  practice  should  now  be  introduced  which  would  have 
the  effect  of  creating  any  further  delays  in  our  chancery  pro- 
ceedings, unless  the  ends  of  justice  imperiously  require  it.    Nor 
can  we  adopt  all  the  rules  of  practice  in  the  courts  of  chancery 
in  Great  Britain  or  in  our  8icri»r  states,  where  they  have  a  sep- 
arate court  of  chanceiy.    Our  court  sits  but  once  in  a  year  in  each 
county,  and  but  one  week  is  allowed  for  all  the  law  and  chancery 
business  in  that  county.    In  the  courts  of  chancery  in  England, 
it  is  almost  a  matter  of  course  to  grant  a  rehearing  on  the  cer- 
tificate of  two  respectable  counsel  that  it  is  a  case  proper  to  be 
reheard,  and  on  the  rehearing  all  the  testimony  taken  in  the 
case  may  be  read.    But  I  apprehend  this  certificate  is  upon  the 
case  as  it  was  heard,  and  that  the  discretion  of  the  chancellor 
is  exercised  upon  the  case  which  has  been  before  him,  and  which 
was  once  beard,  and  is  usually  upon  a  suggestion  that  the  law, 
or  the  fact,  or  proof  upon  which  the  decree  was  made,  was 
mistaken:  Cas.  Oh.  54.    The  form  of  the  petition  given  in  Har- 
rison's Chancery  seems  to  countenance  this  idea.    If  it  is  so  far 
a  matter  of  doubt  whether  the  proof  or  fact  was  not  mistaken, 
that  two  counsel  will  certify  that  it  ought  to  be  reheard,  and 
the  chancellor  thinks  the  party  ought  to  be  indulged  with  a  re- 
hearing, it  is  granted.    No  case  has  been  produced,  and  I  have 
been  unable  to  find  any,  where  additional  or  new-discovered 
testimony  which  will  make  a  point  dear  that  was  doubtful,  or 
will  make  a  new  case,  has  been  made  the  ground  for  allowing  a 
rehearing.    If  this  was  to  be  indulged,  the  hearing  on  the  ap- 
plication for  a  rehearing  would  be  as  intricate  and  perplexing 
as  a  hearing  upon  the  original  case,  and  in  fact  would  be  hear- 
ing the  cause  anew.    If  the  party  petitioning  is  to  be  indulged 
by  introducing  new  testimony,  the  party  opposing  should  have 
the  same  indulgence;  and  the  application  for  a  rehearing  would 
be  but  a  hearing  of  the  original  cause  upon  further  testimony, 
to  be  reheard  again  upon  still  further  testimony,  if  the  applica- 
tion should  be  subcessf  ul.    We  believe  the  whole  course  of  pro- 
ceedings, both  in  law  and  chancery,  is  opposed  to  such  a  course. 
In  courts  of  law,  a  new  trial  is  rarely  granted  for  new-discoT* 
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ered  evidenoe,  and  in  no  oase,  as  far  as  I  oan  learn,  has  a  re- 
hearing been  granted  in  chancery  for  that  cause. 

After  publication  there  is  no  further  testimony  taken,  unless 
by  order  of  court,  and  there  can  be  found  no  order,  form,  or 
direction,  for  taking  testimony  after  a  decree  pronounced, 
preparatoiy  to  a  hearing  of  a  petition  for  a  rehearing.  There  is 
no  precedent  or  dictum  which  authorizes  the  hearing  of  an  ex 
parte  affidavit  of  a  witness  in  any  stage  of  chancery  proceedings. 
tn  a  case  found  in  4  Yin.  408,  it  is  said,  '^  that  if  the  chancellor 
err  in  his  decree  upon  matters  of  fact,  the  decree  is  final  and  can 
not  be  reviewed,  because  they  can  not  go  into  a  new  ezamina- 
tion  of  witnesses  now,  for  after  publication  this  can  not  be  done. 
But  if  the  chancellor  errs  in  his  conscience  upon  a  matter  of 
fact  proved  before  him,  there  may  be  a  review  upon  this  matter, 
because  there  needs  no  new  examination;  but  this  may  be  re- 
viewed upon  the  old  depositions,  and  this  is  usual."  In  the 
marginal  note  to  these  cases  it  is  stated  that  on  a  bill  of  review 
the  fact  must  be  admitted  as  stated  in  the  decree,  although  that 
fact  was  mistaken,  but  it  is  added,  "in  mistaking,  the  proper  course 
had  been  to  have  gotten  the  case  reheard;"  and  a  number  of  an- 
cient cases  are  quoted  in  support  of  it.  It  is  also  added,  '*  that 
no  bill  of  review  is  admitted  on  new  matter,  and  cites  Cary,  82; 
3  Jac. ,  Lavegrace  v.  Webb.  It  may  be  noticed  that  there  are  notes 
of  ancient  cases  in  the  time  of  James  I.,  and  I  should  think  from 
them,  that  at  that  time  there  was  no  way  by  which  advantage 
could  be  taken  of  new  matter  discovered  after  the  hearing  or  de- 
cree pronounced.  The  observations  of  Sergeant  Maynard,  in 
aiguing  the  case  of  Barbor  v.  Stearic^  1  Vernon,  416,^  and  the 
case  of  Chambers  v.  GreenhiU,  2  Ch.  66,  and  8  Id.  76,  77,  would 
lead  us  to  this  conclusion.  After  bills  of  review  were  allowed 
for  the  purpose  of  bringing  new  matters  before  the  court,  this 
distinction  was  taken,  that  when  a  matter  in  fact  was  particu- 
larly in  issue  at  the  former  hearing,  a  bill  of  review  was  not  al- 
lowed upon  new  proof  of  that  matter.  But  when  a  new  fact  is 
alleged  that  was  not  at  the  hearing,  then  it  may  be  a  ground  for 
a  bill  of  review;  4  Yin.  408,  cited  from  Freeman.  A  bill  of  re- 
view can  not  now  be  brought  in  the  court  of  chancery  in  Great 
Britain  upon  the  discovery  of  matter  after  the  decree  was  pro- 
nounced, except  by  leave  of  the  court  granted  upon  petition; 
and  they  will  judge  on  such  petition  whether  there  is  any  founda- 
tion for  such  leave:  1  Har.  170,  171.  If  upon  a  bill  of  review, 
or  a  supplemental  bill  in  the  nature  of  a  bill  of  review  (which  is 

1.  Barton  y.  Stsarle,  1  Vem.  il6. 
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the  regular  way  of  bringing  matter  newly  discovered  to  the  oon- 
flideration  of  the  court),  the  leave  of  the  court  must  be  first  ob- 
tained upon  petition,  it  would  appear  singular  if  the  party  could 
avail  himself  of  the  new-discovered  matter,  or  evidence  to  much 
greater  advantage,  on  a  petition  for  a  rehearing.  In  the  case  of 
Standish  v.  Badley,  2  Atk.  177,  where  the  party  had  discovered 
new  and  important  matter  since  the  pronouncing  the  decree 
against  him,  he  availed  himself  of  it,  by  bringing  a  supplemental 
bill  in  the  nature  of  a  bill  of  review,  and  a  petition  of  rehearing 
to  rectify  the  former  decree  in  the  particulars  complained  of. 
And  in  2  Madd.  485,  a  case  is  cited  from  17  Yes.,  and  this  posi- 
tion is  deduced  from  it,  that  if  the  objection  to  a  decree  is  a 
mistake  in  law,  to  be  collected  from  all  the  pleadings  and  evi- 
dence, it  is  a  subject  of  rehearing,  unless  a  supplemental  bill  is 
necessary  to  introduce  new  facts,  in  which  case  the  cause  will 
be  heard  upon  the  matter  of  the  supplemental  bill,  together 
with  a  rehearing  of  the  original  cause.  If  the  course  attempted 
by  the  petitioner  in  this  case  is  correct,  the  supplemental  bill 
was  unnecessary  in  both  cases  above  referred  to. 

It  was  formerly  the  rule  that  no  proof  could  be  read  at  a  re- 
hearing that  was  not  read  at  the  hearing:  2  Eq.  Gas.  Abr.  491. 
In  Jones  v.  Purefoy,  1  Yem.  47,  where  a  rehearing  had  been 
granted,  new  proof  was  rejected  by  the  chancellor.  Finch,  who, 
it  is  said,  "  took  notice  of  what  dangerous  consequence  it  would 
l)e,  that  if,  after  publication  passed,  and  people  knew  where  a 
cause  pinched,  they  should  be  at  liberty  to  look  up  witnesses  to 
bolster  up  the  faulty  part  of  their  cause."  It  is  not,  however, 
of  any  consequence  that  we  should  consider  this  question,  to 
what  extent  at  a  rehearing  new  proof  may  be  introduced, 
whether  anything  further  is  permitted  than  depositions  taken 
and  omitted  to  be  read,  or  papers  since  found,  or  testimony  to 
the  incompetency  of  a  witness  (and  Chancellor  Kent  thinks  the 
rule  extends  no  farther,  6  Johns.  Ch.  263),  as  this  inquiry  is 
not  involved  in  the  present  inquiry  before  the  court. 

In  the  case  of  Wood  v.  Chriffiih,  1  Merivale,  25,*  a  petition  for 
a  rehearing  was  ordered  to  be  taken  off  the  files  on  the  ground 
of  its  making  a  different  case  from  the  one  on  which  the  decree 
was  pronounced;  and  in  the  case  of  MumcU  v.  Morgan,  3  Bro. 
C.  C.,'  Lord  Thurlow  dismissed  a  petition  to  set  aside  a  decree 
for  fraud,  supported  by  affidavits,  and  observed  that  he  could 
see  no  reason  why  it  should  not  be  by  original  bill  in  the  nature 
of  a  bill  of  review;  and  further  said,  **  either  there  is  enough 

1.  lUeiiT.Si.  a.  SItoo.  caTi. 
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before  the  court  ahready  for  it  to  determine  upon,  or  there  is 
not;  if  there  is,  it  may  be  done  by  a  rehearing;  if  not,  the 
new  matter  most  be  brought  before  the  court/' 

From  an  ezanunation  of  all  the  authorities,  we  are  of  opinion 
that  where  a  party  seeka  for  relief  against  a  decree  on  the 
ground  of  his  having  discoTered  new  matter  which  came  to  his 
knowledge  after  the  decree,  or  rather  after  publication  passed, 
and  which  could  not  have  been  used  in  the  cause  at  the  hear- 
ing, he  must  obtain  it  either  by  a  bill  of  rcTiew  when  the  decree 
is  signed  and  enrolled;  or,  when  the  decree  is  not  signed  and 
enrolled,  by  supplemental  bill  in  the  nature  of  a  bill  of  review. 
And  further,  that  the  discovery  of  new  matter  or  new  evidence 
is  not  a  ground  for  a  petition  for  rehearing,  and  that  it  would 
be  extremely  injurious  and  productive  of  great  irregularity  and 
fraud  to  introduce  a  rule  of  practice  which  would  warrant  such 
a  procedure.  As,  however,  there  are  other  grounds  disclosed 
in  the  petition  as  a  reason  why  a  rehearing  should  be  had  (and 
we  may  here  remark  that  it  is  proper  to  disclose  in  the  petition 
the  ground  on  which  a  rehearing  is  prayed  for),  we  are  not  dis- 
posed to  dismiss  the  petition,  but  order  that  the  petitioner  ex- 
punge from  his  petition  all  that  part  of  it  which  refers  to  new- 
disoovered  testimony  as  the  ground  of  obtaining  the  relief 
prayed  for.    The  petition  will  then  remain  for  a  further  hearing. 

BoiLs  ov  lUviKw,  THEm  Katubb  AMD  SoonL— Seo  Brewer  v.  Bawnum^ 
Am.  Dm.  168. 


Oloott  t;.  Soales. 

[8  VnocOBT,  178.] 

AxmjKOWLKDOiaan  ov  ▲  Debt  in  terms  admitting  it  to  be  dae  and  awrigning 
poverty  at  a  reaaon  for  non-payment,  takes  the  case  oat  of  the  statate  of 
limitationa.    And  this  principle  applies  to  a  debt  on  a  judgment. 

DxBT  on  a  judgment.  Pleas,  nid  tiel  record  and  statute  of 
limitation.  Beply  and  joinder  as  to  the  first  plea,  the  court 
finding  that  there  was  such  a  record.  Beply  to  the  second  plea, 
new  promise,  and  rejoinder  traversing  the  promise,  on  which  is- 
sue was  joined.  The  evidence  on  this  issue  appears  from  the 
opinion.  The  court  below  found  for  the  defendant.  Plaintiff 
excepted. 

J.  Mattock,  for  the  plaintiff,  cited  Bui.  190,  191;  1  Stark.  Ev. 
63;  Gregory  v.  Parker,  1  Campb.  394;  HaUiday  v.  Wood,  8  Id. 
81;  Oainsford  v.  Grammar^  2  Id.  9;  Leaper  v. IMon,  16  East,  420; 
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DanOiraUY.mfriUs,  6  Mau.&Sel.  74;  Jlefitn^ y.  Shaw,  2  Com. 
Law,  236;  Clark  t.  Bingham,  9  IcL  47;  G^nZer  y.  Qrxnndl,  2  AOc. 
849;  Boberto  y.  Boberts,  17  C!om.  Iaw,  191;  1  Swiff  s  Dig.  304; 
Bryan  y.  JSbrsman,  4  East,  600;  Boyddl  y.  Dncmnumd,  2  Gamp. 
167. 

Oeorge  B.  Shaw,  oanbra, 

Bj  Court,  HuTOHDraoH,  O.  J.  The  ease  allowed  by  the  judges 
of  the  cotmty  court  recites  the  testimony  of  one  witness, 
to  wit,  one  Bloss,  in  support  of  the  issue  on  the  part  of  the 
plaintiff,  and  then  recites  the  decision  of  the  court,  that  if  this 
testimony  is  considered  to  be  true,  yet  the  plaintiff  is  not  enti- 
tled to  recoyer.  We  are  called  upon  to  revise  that  decision; 
and  the  first  question  presented  is  whether  a  new  promise  will 
preyent  the  statute  bar  in  an  action  of  debt  on  judgment.  This 
question  is  raised  in  argument,  though  not  direcUy  so  by  the 
pleadings.  The  plaintiff,  in  his  replication,  alleges  a  new  prom- 
ise within  six  years  before  the  commencement  of  the  action.  A 
demurrer  to  this  replication  would  have  raised  the  question 
directly.  But  the  defendant's  trayerse  of  this  replication  raises 
only  the  question  of  its  truth.  If  it  were  otherwise,  the  case 
must  be  goyemed,  as  to  this  point,  by  the  decision  of  OaUer  y. 
Orinnel^  cited  from  Aikens'  Beports.  That  replication  was  sup- 
ported by  the  majority  of  the  court,  notwithstanding  an  objec- 
tion which  I  then  considered  formidable;  it  stating  the  promise 
to  haye  been  made  within  eight  years,  which  might,  itself,  haye 
been  outlawed  two  years  before  the  commencement  of  the  ao« 
tion.  The  replication  excludes  that  objection,  by  alleging  a 
promise  made  within  six  years.  The  more  important  question 
is  whether  this  testimony,  supposing  it  true,  amounts  to  such  a 
new  promise  as  will  remoye  the  bar.  It  is  admitted  by  the 
counsel,  as  the  result  of  all  the  authorities,  that  an  unequiyocal 
acknowledgment  of  the  debt,  unaccompanied  by  anything  to 
detract  from  its  force,  remoyes  the  statute  bar.  In  the  present 
case  the  defendant  told  the  witness  that  the  original  cause  of 
action  was  a  hard  case;  that  there  was  a  loss  in  the  property  re- 
ceiyed  by  him;  that  he  we^t  to  court  to  defend  the  suit,  but  the 
action  was  defaulted  before  he  arriyed;  that  he  endeayored  to 
get  the  default  stricken  off,  but  without  effect;  that  he  had  paid 
a  part  of  the  cost  since  that  time;  and,  during  the  pendency  of 
that  suit,  he  offered  the  plaintiff  a  yoke  of  oxen,  telling  him  that 
was  the  best  he  could  do,  as  he  was  then  poor,  and  yet  is  so;  that 

1.  a  Alk.  849. 
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the  plaintiff  refused  to  receive  the  oxen;  that  the  defendant  ad- 
mitted, in  said  conversation,  that  the  debt  was  due  or  unpaid, 
and  said  he  had  never  paid  it;  that  he  was  poor  and  could  not 
pay  it,  nor  any  part  of  it.  Witness  asked  him  to  give  his  note 
for  the  debt;  he  said  it  would  do  no  good,  for  he  could  pay 
nothing,  and  he  declined  giving  his  note.  That»  since  this  ac- 
tion was  brought,  the  defendant  stated  the  same  things  to  the 
witness. 

Now^  we  can. make  nothing  of  all  this  short  of  an  unequivocal 
acknowledgment  that  the  debt  was  due  and  unpaid.  The  de- 
fendant spoke,  it  is  true,  of  its  being  a  hard  case  in  the  outset; 
but  we  can  go  no  further  back  than  the  judgment.  That  estab- 
lished the  debt  beyond  dispute  at  that  time.  His  acknowledg- 
ments show  it  never  was  paid  since  it  passed  into  a  judgment. 
The  modern  cases  cited  at  the  bar  for  the  defendant  are  not 
parallel  with  this.  The  case  of  a  special  conditional  promise  to 
pay  when  he  should  be  able,  requires  proof  of  his  ability  to  pay  | 
in  order  to  remove  the  bar.  The  three  penny  stamp  case  seems 
farther  off  still;  for  when  the  defendant  said  that  he  owed  the 
debt,  but  would  never  pay  it,  he  added  a  reason,  which,  if  true, 
showed  that  he  never  was  legally  bound  to  pay  it.  The  late 
cases  in  England  lean  against  the  more  ancieni  decisions  which 
admitted  almost  any  conversation  about  a  debt  that  did  not  ex- 
pressly affirm  it  to  have  been  paid,  to  be  sufficient  to  take  it  out 
of  the  statute.  We  are  not  disposed  to  go  the  Jength  of  those 
ancient  decisions.  But  we  are  ready  to  decide  that  an  acknowl- 
edgment that  the  debt  is  due  and  unpaid,  without  the  addition 
of  any  expression  intimating  that  the  debtor  is  not  liable  to  pay 
it,  does  remove  the  statute  bar.  And  we  think  the  case  before 
us  is  one  of  this  description.  The  defendant's  allusions  to  his 
poverty  contain  no  implied  denial  of  his  liability,  and  do  not 
at  all  difference  the  case  from  what  it  would  be  without  them. 
He  does  not  say  the  debt  is  not  paid,  and  he  is  not  liable  to  pay 
it,  or  will  not  pay  it;  but  that  it  is  not  paid,  and  he  is  not  able 
to  pay  it. 

Were  this  case  new  in  principle,  we  should  consider  well  be- 
fore we  go  this  length.  But  this  principle,  to  the  extent  we 
now  carry  it,  seems  to  come  down  to  us  as  common  law,  adopted 
by  our  statutes,  and  has  been  treated  as  such  in  all  the  decis- 
ions in  this  state.  We  must  now  treat  it  as  law.  If  it  is  not 
the  best  practical  law  for  this  state,  the  legislature  can  pass  a 
prospective  statute,  and  so  regulate  the  matter  as  to  do  no  in- 
jury to  any  person. 


£88  BusDiOT  V.  MusBAJ.  [Yermont, 

The  jadgmant  of  the  eoaatj  court  is  revezsed.  and  a  new  tziii 
is  granted. 


AonowLBDOMBiT  «o  Bbvitb  Dkr.— Amloi  T.  Jfclttwjr,  and  nota^ 
10  Am.  DeoL  070^  £71;  McDoweU  ▼.  Goodwp^  and  note^  12  Id.  686.  €87; 
Oleim  ▼.  MeOMmgk,  18  Id.  661,  and  note. 


BUBDIOT  V.  MUBBAX. 


TsasFAflB  BT  Hm  who  has  a  Sficial  Pbofkbtt  in  goods  will  lie  agaiiMt 
him  wlio  his  the  genanl  property.  Principla  applied  to  aa  action  bj  a 
bailee  for  the  mana&otnre  of  akina  into  moroooo  againat  the  aaaignee  of 
the  bailor. 

TftEBPAHS  for  taking  and  carzying  awaj  a  quantity  of  sheep 
and  goat  aldns.  Plea,  not  guilty.  Allen  and  William  Morraj 
had  delivered  the  skins  to  the  plaintiffs,  to  be  dressed  bj  them 
into  morocco  at  a  price  to  be  paid  therefor  at  the  rate  of  twenty- 
seven  and  one  half  cents  a  skin.  While  the  skins  were  in  an 
unfinished  state,  the  Murrays  tamed  them  over  to  the  defend- 
ant, Hanrey  Murray,  a  creditor,  who  caused  them  to  be  attached. 
The  court  belowwdireoted  a  yerdict  for  the  plaintiflfs.  The  de- 
fendants excepted. 

Thompson,  for  the  defendants,  contended  that  the  plaintifili 
had  no  lien  on  the  skins  under  their  special  contract:  Bui.  N. 
P.  46;  2  Esp.  N.  P.  197,  817;  5  Bao.  Abr.  271;  2  Dane,  263, 
264. 

Bailey  and  JUarsh,  oomira^  in  support  of  the  action,  cited 
Hammond's  N.  P.  249;  1  Ohit.  Pi.  169;  Cowing  y.  Bnow,  11 
Mass.  416. 


By  Court,  Pbenii8S,  0.  J.  It  is  the  better  opinion  that  he 
who  has  a  special  property  in  goods  may  haye  an  action  of  tres- 
pass against  him  who  has  the  general  property,  and  upon  the 
evidence  the  damage  shall  be  mitigated.  Thus  a  bailee  of  a 
chattel  for  a  certain  time,  coupled  with  an  interest,  may  support 
the  action  against  the  bailor  for  taking  it  away  before  the  time: 
1  Chit.  PI.  170.  There  is  no  doubt,  therefore,  but  that  the 
plaintiffs  in  the  case  before  us,  if  they  had  a  special  property 
in  the  skins,  were  entitled  to  maintain  this  action,  and  recover 
according  to  their  interest,  although  the  skins  were  turned  out 
to  the  defendants,  on  the  writ  of  attachment,  by  Allen  and 
Warren  Murray,  the  owners. 
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The  plaintiffs^  under  the  contract  with  the  Murrajs^  were 
baOees  haying  an  interest,  and  had  a  right  to  retain  the  skins 
for  the  purpose  for  which  thej  were  bailed  to  them.  Until  the 
skins  were  dressed  and  made  into  morocco,  the  plaintiffs  were 
entitled  to  the  possession  of  them;  and  eyen  then  they  would 
have  a  lien  upon  the  skins  for  the  price  agreed  to  be  paid  for 
their  labor  upon  them.  A  workman  who  has  bestowed  his  labor 
upon  a  chattel  has  a  lien  for  the  remuneration  due  to  him, 
whether  the  amount  was  fixed  by  the  express  agreement  of  the 
parties  or  not;  though  it  is  otherwise  if,  by  the  bargain,  a 
future  day  of  payment  was  agreed  upon,  for  then  the  detention 
of  the  chattel  would  be  inconsistent  with  the  terms  of  the 
contract:  Chase  v.  Westmore,  5  llau.  &  Sel.  180.  Here  there 
was  no  particular  time  or  mode  of  payment  agreed  upon,  and 
if  the  plaintiffs  had  completed  the  manufacture  of  Uie  skins 
according  to  the  agreement,  they  would  have  had  an  unques- 
tionable right  to  detain  them  until  the  price  was  paid,  unless 
they  had  already  in  their  hands  a  balance  sufficient  to  pay  the 
price.  But  the  skins  were  in  an  unfinished  state,  and  the 
plaintiffs  had  a  right,  under  the  contract,  to  retain  them  to  earn 
the  price.  If  at  the  time  of  taking  the  skins  the  Murrays  had 
offered  and  agreed  to  allow  the  plaintiffs  the  full  price  stipu- 
lated to  be  paid  for  furnishing  them,  out  of  moneys  actually  in 
the  plaintiffs'  hands  sufficient  to  pay  the  price,  it  might  have 
been  a  good  defense.  But  as  no  such  offer  appears  to  have 
been  made,  the  evidence  proposed  by  the  defendants  could  not 
avail  them. 

Judgment  affirmed. 

Possession  to  Maintain  Trespass.— See  note  to  Oner  t.  SfUrmBt  18  Am. 
Dea  646,  whore  this  subject  is  fally  considered. 

Tbispasb  wt  Baileb.— Id.  651. 


BioELow  V.  Knanff. 

[8  VnHO«y,  8S8J 

An  Infant  can  not  AvriBH  an  ENnsE  CSontract  or  Vua  sad  dinffim 

in  pert. 
An  Expbsss  Act  Bone  afteb  Maturitt  under  a  oonftnMil  made  daring 

one's  infancy  will  amoont  to  a  ratificatioiL 
DiBAmBiiANCE  OF  AN  EXECUTED  CONTRACT  on^t  to  be  made  in  a 

able  time  after  arriving  at  maiority. 
A  Confirmation  mat  be  Inferrep  from  tMit  amsnti  vader 

not  to  ezcnse  the  silence. 


€90  BI0KLOW  V.  EissEi.  [Yermontt 

EjBonaoR.  The  plaintiff  daimed  under  a  deed  from  Joseph 
B.  Williams,  dated  November  12,  1818;  the  defendant  claimed 
nnder  mesne  oonTeyances  from  the  same  Williams,  and  preyed 
that  on  the  twelfth  of  Noyember,  1818,  the  plaintiff  had  executed 
a  mortgage  to  Williams  of  the  same  premises  deeded  to  him, 
and  that  two  days  afterward  the  plaintiff  had  executed  a  quit- 
claim deed  of  the  premises  to  Williams.  Williams  immediatelj 
entered  into  possession,  and  in  1821  conyeyed  to  another,  who 
remained  in  possession  until  1828,  when  he  conyejed  to  the 
defendant's  grantor.  It  appeared  that  at  the  time  of  the  mort- 
gage and  qnitdaim  deed  the  plaintiff  was  a  minor,  and  did  not 
arrive  at  matority  until  May,  1819;  that  in  consideration  of  the 
quitclaim  deed,  Williams  had  agreed  to  pay  the  plaintiff  one 
hundred  dollars  when  he  sold  the  premises;  that  the  money 
had  been  paid,  and  that  the  plaintiff  had  demanded  it  after  he 
had  arrived  at  maturity.  The  county  judge  charged  that  if  the 
plaintiff  was  a  minor  when  he  executed  the  mortgage  and  quit- 
claim deed  he  was  entitled  to  recover,  and  that  the  evidence  did 
not  amount  to  a  ratification.  Verdict  for  the  plaintiffl  De- 
fendant excepted  to  the  instructions  of  the  court. 

GoUamer,  for  the 'defendant.  There  was  a  ratification  of  the 
contract,  the  plaintiff  not  having  disaffirmed  for  nine  years 
after  coming  of  age:  1  Swift's  Dig.  68;  1  Kent's  Com.  195; 
Kline  v.  Beebe,  6  Conn.  502, 507;  Sblmea  v.  Bloffg,  8  Taont.  85. 

Gushman^  contra,  cited  Smiih  v.  Mayo,  9  Mass.  62  [6  Am. 
Dec.  28];  Hu88ay  v.  JeweU,  9  Id.  100;  Fbrd  Y.PkUlips,  1  Pick.  202; 
2  Stark.  Ev.  725. 

By  Court,  Pbkntibs,  C.  J.  That  the  deed  of  an  infant,  which 
takes  effect  by  delivery,  and  is  not  upon  the  face  of  it  a  pre- 
judice to  him,  IB  not  void,  but  voidable  only,  is  a  doctrine  well 
established  by  the  authorities,  and  particularly  by  the  case  of 
Zouch  V.  Parsons,  8  Burr.  1794.  The  principle  settled  in  that 
case  has  been  confirmed  by  subsequent  decisions  in  England, 
and  has  been  generally,  if  not  universally,  recognised  and 
adopted  by  the  courts  in  this  county.  It  is  not  only  highly 
reasonable,  but  more  beneficial  to  the  infant^  that  it  should  be 
so;  for  if  the  contract  is  void,  it  has  no  e£bct  upon  either  party, 
and  the  infant  himself  can  take  no  advantage  of  it.  Bat  if  it 
be  voidable  only,  he  may  either  afflbm  or  disaffirm  it,  after  he 
arrives  at  full  age,  and  is  thus  enabled  to  avail  himself  of  the 
contract  when  it  is  beneficial,  and  to  avoid  it  when  it  is  pre- 
judicial to  his  interest.    In  the  present  case,  the  plaintiff,  after 
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he  eame  to  matnrityy  had  his  election  either  to  affirm  or  diflafflrm 
the  contract.  If  he  diBaffirmed  it^  he  might  have  bronght  h^ 
action  and  recoTcred  back  the  money  he  had  advanced  on  the 
purchase.  If  he  affirmed  it,  his  only  remedy  was  by  an  action  on 
the  promise  of  Williams  to  pay  him  the  snm  of  one  hundred  dol- 
lars whenever  he  sold  the  land.  As  the  execution  of  the  deed  of 
quitclaim,  however,  was  a  transaction  subsequent  in  point  of 
time  to  the  execution  of  the  original  deed  and  mortgage,  and 
formed  a  distinct  contract,  the  plaintiff  might  have  elected  to 
avoid  the  quitclaim  deed  only,  leaving  the  original  deed  and 
mortgage  in  force.  But  he  could  not  affirm  the  deed  which 
conveyed  the  land  to  him,  and  avoid  the  mortgage  executed  by 
him  to  secure  the  consideration  money.  The  deed  and  mort- 
gage were  made  at  the  same  time,  were  one  transaction,  and 
though  distinct  instruments,  formed  one  entire  contract,  which 
could  not  be  affirmed  in  part,  but  must  be  affirmed  or  disaffirmed 
in  whole.  Nothing  is  clearer  than  that  a  party  can  not  affirm 
an  entire  contract  in  part  and  avoid  it  in  part;  and  to  allow  the 
plaintiff  to  avail  himself  of  the  deed  conveying  the  land  to  him, 
and  to  avoid  the  mortgage  given  by  him  to  secure  the  purchase 
money,  would  be  no  less  repugnant  to  law  than  to  the  plainest 
dictates  of  justice.  If  the  plaintiff,  therefore,  had  elected,  or 
was  now  at  liberty  to  avoid  the  deed  of  quitclaim  and  take  the 
benefit  of  the  prior  deed  to  himself,  the  mortgage  given  by  him 
to  secure  the  purchase  money  would  be  binding  upon  him;  and 
as  the  notes  were  given  up  in  consideration  of  the  quitclaim 
deed,  and  without  payment,  the  debt  would  remain,  and  the 
plaintiff  would  have  nothing  but  an  equity  of  redemption  in 
the  land. 

As  an  equity  of  redemption,  after  a  breach  of  the  condition 
of  the  deed,  is  not  a  sufficient  title  on  which  to  recover  in  eject- 
ment against  the  mortgagee,  or  any  one  holding  under  him,  the 
view  already  taken  of  the  case  is  decisive  against  the  plaintiff. 
But  we  also  think  that  on  the  evidence  stated  in  the  exceptions, 
the  deed  of  quitclaim  was  ratified  and  confirmed,  so  that  even 
the  plaintiff's  equity  of  redemption  was  released  and  gone. 
Though  it  is  laid  down,  that  a  bare  acknowledgment  or  recog- 
nition of  the  contract  of  an  infant,  after  he  comes  of  age,  with- 
out an  express  promise,  will  not,  where  the  contract  is  for  the 
payment  of  money,  or  the  performance  of  some  personal  duty, 
and  remains  executory,  amount  to  a  ratification;  yet,  in  general, 
an  express  act,  done  under  a  contract  of  his  infancy,  implying 
a  confirmation  of  it,  has  been  held  to  be  sufficient.    There  are 
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numerous  instances  in  the  books  in  which  an  affirmation  of  a 
contract  connected  with,  or  growing  oat  of  an  interest  in,  lands, 
has  been  inferred  from  acts  or  circumstances;  as  where  an  in- 
fant, after  full  age,  continues  in  possession  of  lands  purchased, 
taken  in  exchange,  or  leased,  or  receives  or  pays  rent.  Indeed, 
it  is  held  in  a  late  case,  that  in  CTerj  instance  where  the  con- 
tract is  voidable  only  by  the  infant  on  his  coming  of  age,  he  is 
bound  by,  and  is  presumed  to  ratify  the  contract,  if  he  does 
not,  within  a  reasonable  time  after  he  has  attained  full  age, 
give  notice  of  disaffirmance,  or  otherwise  reject  the  contract: 
Holmes  t.  Blogg,  8  Taunt.  35.  This  principle  is  applicable,  of 
course,  to  all  grants  or  conyeyances  of  real  property  to  or  from 
the  infant;  and  we  do  not  see  why  it  should  not  apply  to  all 
contracts  executed  and  performed  by  him  during  his  infancy. 
A  deed  executed  and  delivered  by  an  infant,  conveying  land, 
remains  good  and  valid  until  it  is  avoided  by  him,  and  as  he 
alone  has  the  power  of  avoiding  the  deed  and  rescinding  the 
contract,  he  is  bound,  in  reason  and  justice,  after  he  comes  of 
age  and  is  competent  to  exercise  a  discretion  upon  the  subject, 
to  make  his  election  and  give  notice  of  his  intention.  He  ought 
not  to  be  allowed  to  leave  the  grantee,  upon  whom  the  contract 
is  binding,  in  a  state  of  suspense  and  uncertainty;  and  unlesn 
he  makes  known  his  determination  in  a  reasonable  time,  it  is 
just  that  the  contract  should  become  absolute  against  him. 
At  any  rate,  silence  on  his  part  while  the  grantee,  or  any  one 
under  him,  is  claiming,  holding,  and  occupying  under  the  con* 
tract,  is  an  acquiescence  from  which  a  confirmation  of  the  con- 
tract may  be  inferred.  It  was  decided  in  the  case  of  Sine  v. 
Beebe^  6  Oonn.  494,  that  the  grant  of  an  infant  may  be  affirmed, 
either  by  the  performance  of  acts  from  which  an  affirmance 
may  be  reasonably  implied,  or  by  the  omission  to  disaffirm 
within  a  reasonable  time;  and  accordingly,  where  an  infant^ 
after  attaining  full  age,  retained  the  notes  given  for  the  pur- 
chase of  land,  and  the  grantee  was  permitted  to  remain  in 
the  nndisturbed  possession  of  the  land  for  a  number  of  years, 
it  was  held,  not  only  that  these  acts  implied  an  affirmance  of 
the  deed,  but  that  the  omission  of  any  act  or  expression  of  dis- 
affirmance alone,  for  such  a  length  of  time,  was  an  acquiescence 
in  the  conveyance,  amounting  to  a  tacit  affirmance. 

In  a  recent  work  of  great  excellence  and  yalue,  the  production 
of  an  accomplished  and  experienced  jurist,  justly  distinguished 
for  sound,  discriminating  judgment,  and  surpassed  by  none  in 
extensive  and  accurate  erudition,  it  is  laid  down,  that  the 
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firmation  of  the  act  or  deod  of  an  infant  may  be  justly  inferred 
against  him  after  he  has  been  of  age  a  reasonable  time,  either 
firom  his  positive  acts  in  favor  of  the  contract,  or  from  his  tacit 
assent  under  drcnmstances  not  to  excuse  his  silence:  2  Kent 
Com.  196.  In  the  present  case,  nine  years  elapsed  after  the 
plaintiff  came  of  age,  before  he  intimated  any  intention  or  wish 
to  disaffirm  the  contract;  during  all  which  time  Williams,  or 
others  holding  under  him,  remained  in  possession  of  the  land. 
In  addition  to  this,  the  plaintiff,  nearly  two  years  after  he  became 
of  age,  demanded  of  Williams  the  one  hundred  dollars  promised 
him,  and  applied  to  purchase  the  land  of  Williams'  grantee,  and 
afterwards  to  hire  it.  These  acts  denoted  an  intention  not  to 
disaffirm  the  deed  of  quitclaim;  and  either  they,  or  the  lapse  of 
time,  were  sufficient  evidence  of  a  confirmation  of  the  deed. 

Judgment  reversed,  and  cause  remanded  to  the  county  court 
for  a  new  trial. 


B<tered  to»  m  anthority  upon  the  following  propositioai:  An  infint  oan 
not  AToid  »  contnust  in  pirt  only:  Carpenter  v.  Carpoiter,  45  Ind.  146;  Young 
V.  McKee,  18  Mioh.  656;  Laddr.  Wiggm,  85  N.  H.  428;  Henry  y.  Root,  88 
K.  Y.  553;  Bkhardaon  v.  Boright,  9  Vt.  871;  Irish  v.  Claye»,  10  Id.  85;  Mar^ 
rill  y.  Aden^  19  Id.  508;  an  infknt  should  reject  within  a  reaaonahle  time  after 
coming  of  age,  an  executed  contract  which  he  intenda  to  disaffirm:  Baker  v. 
KenmeU,  54  Ma  91;  Richardson  ▼.  Boright,  9  Vt  871;  an  infant  can  not  dis- 
affirm his  contnust  nntil  he  arrives  at  fall  age:  Irvine  v.  Irtrine^  5  Minn.  65; 
the  tendency  of  the  courts  is  to  hold  the  acts,  deed%  andccntraots  of  an  in- 
fant voidable  and  not  void:  Person  v.  Chase^  87  Vt.  648;  the  execution  of  a 
deed  and  mortgage  at  the  same  time  are  parts  of  one  transaction;  28  N.  H. 
108;  Hewbegin  v.  Ixingley,  89  Me.  202L 

RATxncATiov  or  IifrAiiT*8  VomABLs  GoHnuoT. — See  Rogers  v.  ffurd,  4 
Am.  Deo.  182,  and  note;  Otiver  v.  Hondlett  7  Id.  184,  and  note;  Cheshire  r. 
BarreU,  17  Id.  785^  and  note. 

CtasrajyoisoFliraiAirasVoroABLi^yoTVoiiiw^^flednotsstoQ^^ 
snpra,  and  to  WhOn^  v.  DuteK  7  Am.  Deo.  284;  CheMrer.  BarreU^  17  Id. 
785»  endnote. 

Avon>A]rai  or  Imtahtb'  OosTBAfln.— 49ed  note  to  PhU^  v.  Orem^  IS  UL 
Ul. 
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Waller  v.  Abmibtead. 

A  Womak's  Dxid,  JU8T  BKPOBx  Mabbiaoi^  giving  Awaj  bar  ^Koyulf 
withoat  fhe  knowledge  of  her  intended  hii8lMUid«  is  fraadnlent  and  Toid 
as  to  the  hnahand. 

OasvmTJOXCEB  bt  Wabds  to  Guabdiaub^  aoon  after  the  terminatioii  of  the 
wardship^  or  at  or  before  the  time  of  aettling  the  aooonnta  and  deUvexxng 
np  the  estate,  will  be  set  aside,  aa  against  pnblio  polipyt  withoat  any 
proof  of  aotoal  fraud,  and  especially  where  there  are  eironmstaiioea  oif 
positive  frand. 

Idek. — ^There  is  no  distinction,  in  'this  respect^  between  acquittanoea  or  r»- 
leases  and  gifts  or  gratuities. 

8uoH  CSoirvxTANOXs  MAT  BB  Sbt  Asoob  by  the  woman  after  she  ia  rnlnaaoJ 
from  the  disability  of  oovertore,  notwithstanding  the  lapse  of  tima. 

Apvkal.  Lupy  Annistead,  daughter  of  John  Aimistead  and 
Mary,  his  wife,  who  died  in  1792,  two  years  after  her  bnsband, 
succeeded  to  an  interest  in  certain  lands  and  to  seTeral  slaYes. 
She  was  then  an  infant.  No  guardian  was  regularly  appointed, 
but  her  brother,  Bobert  B.  Armistead,  the  administrator  of  the 
estates  of  his  father  and  mother,  undertook  the  management 
and  care  of  Lucy,  and  took  into  his  possession  her  slaves.  On 
December  24, 1801,  she  was  married  to  Aylet  Waller.  Bobert 
bad  made  no  accounting,  although  Lucy  was  at  that  time  a 
major;  but,  a  few  moments  before  her  marriage,  and  in  the  ab- 
sence of  her  intended  husband,  Bobert  told  her  that  he  bad 
made  advances  to  the  value  of  the  hire  of  the  slaves,  and  asked 
her  to  give  him  an  acquittance.  She  then  signed  an  acquit- 
tance which  he  had  prepared,  dated  December  24, 1801,  and  at 
the  same  time  executed  a  deed  of  her  interest  in  the  land  to 
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Bobert's  son^  although  she  did  not  know  what  the  instrument 
was,  nor  did  Bobert  explain  it  to  her.  Bobert  died  in  1811, 
without  haying  settled  his  accounts  of  the  administration  of  his 
father's  or  mother's  estates*  During  his  life-time.  Waller  or 
his  wife  Lucj  had  made  no  attempt  to  set  aside  the  deeds  of 
gift  or  of  acquittance.  But  in  March,  1818,  they  brought  two 
suits,  one  against  Bobert's  administrators,  to  set  aside  the  deed 
of  acquittance  and  to  haye  an  accounting  for  the  hire  of  the 
dayes,  and  the  other  against  these  administrators  and  seyeral 
other  persons,  to  set  aside  the  deed  of  gift,  and  to  compel  an 
accounting  the  estates  of  the  deceased  father  and  mother.  The 
eases  were  heard  together.  The  deeds  of  acquittance  and  of 
gift  were  declared  binding,  but  an  accounting  of  the  said  es- 
tates was  directed.  Waller  and  wife  appealed.  Pending  the 
appeal.  Waller  died,  and  the  suits  having  been  brought  in  the 
right  of  the  wife,  the  appeal  was  prosecuted  in  her  name  until 
her  death,  when  it  was  reyiyed  in  the  name  of  her  representa- 
tiTe. 

Stanard,  for  the  appellant. 

No  counsel  appeared  for  the  appellees. 

By  Court,  Oabsll,  J.  The  only  question  is  as  to  the  validity 
of  the  deeds.  It  may  be  well  to  premise,  that  although  Bobert 
B.  Armistead  was  not  appointed  the  guardian  of  his  sister,  in 
the  forms  prescribed  by  law,  yet,  under  the  circumstances  of  this 
case,  a  court  of  equity  must  regard  and  treat  him  as  if  he  had 
been  her  legal  guardian;  and  as  the  deed  of  gift  was  procured 
by  him,  for  the  benefit  of  his  infant  son,  that  deed  will  be  re- 
garded as  if  it  had  been  executed  directly  to  himself. 

As  the  rights  of  Aylet  Waller,  whatever  they  may  have 
been,  were  lost  by  his  death  in  the  life-time  of  his  veife,  it  is 
not  necessary  for  the  court  to  decide  what  his  rights  would  be, 
in  case  he  were  still  alive.  We  deem  it  proper,  however,  to  ob- 
serve, that  deeds  executed  by  a  woman,  just  before  her  marriage, 
and  giving  away  her  property  without  the  knowledge  of  her  in- 
tended husband,  are  fraudulent  and  void  as  to  the  husband. 

As  to  the  rights  of  Mrs.  Waller:  the  case  of  EicUoh  t.  Halch,  9 
Yes.  292  (to  which  many  others  might  be  added),  is  extremely 
strong  to  show  the  readiness  and  determination  with  which  the 
courts  will  protect  the  interest  of  wards,  by  setting  aside  con- 
▼eyances  made  by  them  in  favor  of  their  guardians  shortly  after 
they  attain  their  age,  or  at  or  before  the  time  of  settling  the  ac- 
eounts  and  delivering  up  the  estate.     So  many  undue  advan- 
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tagefl  may  be  taken  in  such  cases,  by  means  of  the  inflaenoe  which 
may  in  Tarious  ways  be  exercised  by  the  gaardian,  that  the  law, 
or  a  principle  of  pablio  polii^,  Tacates  all  such  oonyeyancee, 
withoat  any  proof  of  actoal  fraud  whateyer.  On  this  ground, 
the  court  is  clearly  of  opinion,  that  the  deed  of  gift  executed 
by  Miss  Armistead  is  null  and  Toid.  But  there  are  particular 
circumstances  which  make  it  still  more  apparent.  The  time 
selected  for  the  execution  of  the  deed,  a  few  minutes  only  be- 
fore the  marriage;  the  absence  of  all  proof  of  any  previous  in- 
tention of  Miss  Armistead  to  execute  any  such  deed;  the 
absence  of  proof  that  she  had,  at  the  time  it  was  executed,  anj 
knowledge  of  its  character  or  object;  added  to  the  care  with 
which  it  was  concealed  from  her  £nends,  and  particularly  from 
her  intended  husband,  who  was  then  in  the  house;  combine  to 
stamp  it  with  the  foulest  fraud. 

Then,  as  to  the  deed  of  acquittance  and  discharge,  executed 
by  Miss  Armistead  to  her  brother,  Ohanoellor  Kent,  in  Kifby  t. 
Taylor,  6  Johns.  Oh.  242,  draws  a  distinction  between  a  deed 
giving  a  gratuity  or  bounty  to  a  guardian  in  remuneration  of  an 
antecedent  duty,  and  a  deed  of  release,  acquittance,  or  dis- 
charge. He  admits  that  the  policy  of  the  law  utterly  repro- 
bates the  former,  as  being  absolutely  null  and  Toid;  but  he 
contends  that  a  simple  release  iBprima/acie  good,  and,  conse- 
quently, as  we  understand  him,  will  not  be  set  aside,  unless 
it  be  shown  to  be  unfairly  obtained.  We  can  not  perceive  the 
justness  of  this  distinction.  A  simple  release,  by  which  the 
guardian  is  exonerated  from  accounting,  and  consequently  from 
paying  a  just  balance  which  may  be  in  his  hands,  is  as  much  a 
gratuity  as  a  direct  gift  by  formal  conveyance.  It  may  be  a£ 
gainful  to  the  guardian,  and  as  disadvantageous  to  the  vnird,  ai 
a  direct  gift  would  be.  And  if  such  a  practice  were  tolerated, 
it  would  lead  to  greater  mischiefs  than  would  result  from  sane* 
tioning  direct  gifts  or  gratuities;  for  wards  might  be  much  more 
easily  induced  to  grant  releases  for  unascertained  balances  of 
unsettled  accounts,  than  to  make  direct  gifts  of  what  they  have 
in  possession,  and  know  to  be  their  own.  Besides,  if  we 
say  that  every  acquittance  executed  by  a  ward  is  prima  facie 
good,  we  exempt  the  guardian  from  the  obligation  of  show- 
ing that  it  was  given  in  consequence  of  a  just  settlement, 
or  that  if  a  settlement  had  been  made,  nothing  would  have 
been  due  to  the  ward;  and  we  throw  upon  the  ward  the  burden 
of  proving  that  the  settlement,  if  one  was  made,  was  not  fair, 
or  Uiat  if  a  fair  one  were  made,  the  guardian  would  be  brought 
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in  debt.  This  shifting  the  harden  of  proof,  in  suoh  oases,  is 
entirely  contraiy  to  our  ideas  of  propriety.  We  think,  there- 
fore, that  an  acquittance  or  a  release,  given  shortly  after  a  ward 
comes  of  age,  or  before  or  at  the  time  of  giving  up  the  estate,  so 
&r  as  it  may  be  songht  to  be  used,  either  as  evidence  of  a  fair 
settlement  or  a  discharge  from  the  obligation  of  making  such  a 
settlement,  stands  on  the  same  footing  as  a  direct  gift  or  gratu- 
ity. But  in  addition  to  the  great  principle  of  public  policy, 
the  acquittance,  in  this  case,  stands  reprobated  by  all  the  cir- 
cumstances of  fraud,  which  we  have  already  mentioned  as  at- 
taching to  the  deed  of  gift. 

The  objection  as  to  the  length  of  time  that  was  permitted  to 
elapse  before  the  institution  of  the  suit,  can  not  be  made  to  ap- 
ply to  Mrs.  Waller;  because  she  was  under  the  legal  disability 
of  coTcrture  from  the  date  of  the  deeds  to  the  time  when  the 
suit  was  brought.  It  is  not  material,  and  therefore  we  give 
no  opinion  as  to  the  effect  of  such  an  objeotiou,  if  it  had  been 
made  against  Waller.  We  shall  only  observe  that  in  the  case  of 
Hatch  T.  Mxich,  before  referred  to,  relief  was  giyen  after  a  much 
longer  time,  and  cTcn  to  a  husband  who  had  participated  in 
the  fraud. 

Decree  reversed. 

Absent,  Ooauceb  and  Gunr,  JJ. 


EiNlffEY's  EXEOUTOBS  V.  HaBVET. 

(a  lbms,  to.] 

TmaaoB  nr  ncs  OAraoir  or  thb  Answer  the  defeodant  is  detoribad  m  exao- 
Qferix  only,  yel  she  will  be  considered  before  the  oourt  in  the  duvaoter 
of  deviMO  M  well,  where  the  answer  is  responsive  to  sll  the  sllasstions 
of  the  bin  charging  her  in  that  capacity. 

Am  Kuou'WB  Who  has  Advancxd  Mokkt  to  tux  Estatb,  by  paying  the 
dainia  of  creditors,  will  be  entitled  to  stand  in  the  place  of  each  ciedit* 
ofi,  in  a  soit  instituted  by  creditors  to  have  the  real  estate  subjected  to 
the  payment  of  their  debts. 

Urov  A  Bnx  vr  Cebtaix  Csbditobs  or  a  DsusumT's  Bstatb  seeking  to 
charge  their  claims  npon  the  realty  in  the  hands  of  devisees,  other  cred- 
itors should  hare  an  opportunity  of  coming  in  and  of  sharing  in  the  equi- 
table 


AmuL  from  the  court  of  chancery.  Harvey  and  others, 
creditors  of  Jacob  Kinney,  deceased,  filed  their  bill  in  equity 
•gainst  his  executors  and  devisees  seeking  to  chaige  their 
upon  the  real  estate  in  the  hands  of  the  devisees,  pray- 
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ing  an  ascertainment  of  the  amount  of  their  claims  and  an  ac- 
connting  of  the  administration  of  the  personal  assets  of  the 
real  estate  in  the  hands  of  the  devisees.  The  defendants  filed 
a  joint  answer,  in  the  caption  of  which  Ann  Einnej,  the  widow, 
was  named  as  executrix  only,  although  in  the  body  of  the  an« 
Bwer  she  answered  all  the  idlegations  of  the  bill  respecting  her 
as  devisee.  The  answer  admitted  the  decedent's  indebtedness; 
alleged  that  Stribling,  one  of  the  executors,  had  been  the  sole 
acting  executor;  that  he  had  administered  all  the  personal  as- 
sets of  the  estate,  except  some  outstanding  debts  not  jei 
reali2sed;  that  the  estate  was  largely  indebted  to  him  for  ad- 
vances made  in  the  payment  of  creditors'  claims;  and  prayed 
that  he,  Stribling,  be  substituted  in  the  place  of  the  creditora 
whose  demands  he  had  satisfied,  and  thai  he  be  allowed  to 
rank  as  a  creditor  upon  the  realty.  The  will  of  Jacob  Einnej 
charged  the  payment  of  his  debts  upon  his  real  estate,  and 
then  devised  it  to  his  widow  for  life,  remainder  over  to  his 
grandchildren.  On  a  reference  to  the  commissioner,  he  re- 
ported the  amount  due  the  complainants;  the  amount  advanced 
by  Stribling;  the  credits  outstanding  and  not  yet  collected, 
some  sperate,  others  desperate,  and  the  Talue  of  the  real  estate. 
The  chancellor,  considering  the  personal  assets  in  effect  ex- 
hausted, decreed  a  sale  of  so  much  of  the  real  estate  as  would 
satisfy  the  plaintiff's  demands,  and  ordered  the  funds  to  be 
brought  into  court.  The  chancellor  took  no  notice  of  the  claim 
of  the  executor  to  be  ranked  as  a  creditor  on  the  realty.  Where- 
fore the  defendants  appealed. 

Johnaanf  for  the  appellants,  urged  that  the  sale  ought  not  to 
haye  been  directed,  as  Ann  Kinney,  the  executrix,  was  not  be« 
fore  the  court  as  devisee.  But  the  court  resolved  that  though 
Mrs.  Kinney  described  herself  in  the  caption  of  the  answer  as 
executrix  only,  yet,  as  the  answer  itself  was  responsiYe  to  all 
the  allegations  of  the  bill,  and  related  to  the  real  as  well  as  the 
personal  estate,  she  thereby  placed  herself  before  the  court  in 
the  character  of  devisee  as  well  as  executrix.  Oounsel's  main 
argument  was  addressed  to  the  question  of  the  executor's  right 
to  be  substituted  as  a  creditor. 

John  Bobertson,  aUomey'general,  contra. 

By  OouBT.  The  decree  is  erroneous,  inasmuch  as  the  real 
estate  sought  to  be  subjected  to  the  demands  of  the  appellees, 
constitutes  an  equitable  fund,  out  of  which  all  the  creditors  of 
the  testator  Kinney  are  entitled  to  satisfaction  pari  passu;  and. 
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among  others,  the  exeoator  Stribling,  as  standing  in  the  place 
of  the  creditors  whose  claims,  he  has  discharged,  and  appearing 
to  be  a  creditor  to  a  large  amount,  unless  it  shall  appear  that 
since  the  report  of  the  commissioner  he  has  been  reimbursed 
in  whole  or  in  part  by  the  receipt  of  personal  assets  of  his  tes- 
tator. And  opportunity  should  have  been  given  to  all  the  other 
creditors  of  the  testator,  coming  in  and  agreeing  to  bear  their 
proportion  of  costs,  to  prove  their  debts  before  the  commis- 
sioner, within  a  reasonable  time  prescribed  by  the  chancellor, 
and  to  participate  equally  of  the  equitable  assets. 
Decree  reversed. 

Absent,  Bboosi,  P.,  and  Coaiaxb,  J. 


Teat  a  Misxakb  in  ah  AnMnrxsiaATOB'ft  Aooomrr  will  be  oonfaotad  in  a 
nbiaqiifliit  or  final  aocoimt  upon  a  sufficient  ahowing  made  to  the  ooorl^  aee 
lAdddY.  MeVkkar^  19  Am.  Deo. 


Leb  Km>  Wife  v.  Btuast. 

[9  Limb,  76.] 

A  Habbiaos  QtrruMSST  will  not  bs  Skt  Asms  at  the  suit  of  the  hus- 
band and  wife,  on  the  ground  of  the  infancy  of  the  wife  at  the  time  the 
aettlement  was  entered  into,  the  hnsband  having  been  a  party  thereto^ 
and  no  frand  or  imposition  being  suggested. 

Whebb  a  Guabdian  Cbbdits  his  Wabd's  Estatb  with  the  entire  rents 
and  profits  of  lands  in  which  his  wife  had  a  dower  right  by  reason  of  a 
fonner  marriage,  he  will  not,  in  a  subsequent  suit  by  one  of  the  wards 
and  her  husband  to  reopen  the  guardianship  account,  be  allowed  to  claim 
the  one  third  on  such  rents  and  profits  so  credited. 

Bill  in  equity  by  Lee  and  wife  against  Stuart,  the  wife's  for* 
mer  guardian,  seeking  to  reopen  Stuart's  guardianship  account 
on  the  ground  that  it  had  been  surcharged  and  falsified,  and  to 
set  aside  the  marriage  settlement  entered  into  before  marriage 
by  the  wife  and  her  guardian,  Stuart,  on  the  one  hand,  with 
her  intended  husband  and  trustees.  The  wife  was  examined 
separately,  and  stated  that  she  was  a  voluntary  party  to  the 
bill.  The  facts  briefly  stated  were:  Stuart's  wife  and  her  two 
minor  daughters  had  inherited  lands  and  personalty  from  the 
wife's  former  husband.  Of  these  minor  children,  Stuart,  after 
his  marriage,  became  the  guardian.  One  of  the  daughters 
married  Lee,  and,  before  her  marriage,  entered  into  a  marriage 
settlement,  together  with  her  guardian  Stuart,  with  her  intended 
husband,  Lee,  and  trustees.    Stuart,  soon  after  the  time  of  the 
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marriage,  rendered  a  goardianahip  aoooant,  in  which  he  cred« 
ited  the  ward  with  the  entire  rents  and  profits,  making  no  de- 
duction for  his  wife's  right  of  dower  therein.  The  aooonni 
was  settled,  Stnart  paying  what  was  found  due,  and  receiving 
his  discharge.  In  the  marriage  settlement,  Lee  coyenanted 
that  he  would  at  any  time  thereafter,  upon  tixe  reasonable  de- 
mand of  the  trustees,  make  and  execute,  or  procure  to  be  made 
and  executed,  any  and  every  other  deed  or  conveyance  for  the 
more  effectually  conveying,  assuring,  and  confirming  the  sub- 
ject to  the  trustees,  and  settling  and  limiting  the  same  to  the 
uses  expressed.  At  the  time  this  marriage  settlement  was  en- 
tered into,  Lee's  wife  was  a  minor;  on  this  ground  it  was  sought 
to  be  set  aside.  Stuart,  in  his  answer,  left  the  question  con- 
cerning the  marriage  settlement  to  the  court,  and,  denying  all 
surcharges  and  falsity  in  his  guardianship  account,  alleged  that 
there  had  been  mistiJces  of  addition  in  the  account,  whereby  he 
was  obliged  to  pay  seven  hundred  pounds  more  than  he  ought 
to  have  paid,  and  claimed  a  decree  for  that  sum  as  well  as  the 
one  third  dower  right  in  the  rents  and  profits  in  the  lands  in* 
herited  by  Lee's  wife,  which  he,  as  her  guardian,  had  credited 
her  with  in  that  account,  instiead  of  claiming  it  in  the  right  of 
his  wife,  as  he  was  entitled  to  do. 

It  appeared  that  the  execution  of  the  marriage  settlement 
was  perfectly  fair.  The  chancellor  therefore  dismissed  the  bill 
as  regards  the  marriage  settlement,  and  referred  the  guardian- 
ship account  to  commissioners,  with  permission  to  either  party 
to  surcharge  and  falsify.    Lee  and  his  wife  appealed. 

Harrison  and  Leigh,  for  the  appellants. 

Stanardj  contra. 

By  Court,  Obesh,  J.  The  objections  alleged  in  the  bil' 
against  Stuart's  guardian  and  administration  account  are 
wholly  unfounded.  It  is  not  surcharged  or  falsified  as  to  a 
single  item;  there  is,  perhaps,  error  in  it  prejudicial  to  Eliza- 
beth McCarty,  which  she  does  not  complain  of,  and  a  trivial 
error  in  the  computation  of  interest  prejudicial  to  Stuart;  but 
there  are  no  errors  prejudicial  to  Lee  and  wife.  According  to 
the  settled  doctrine  of  this  court  they  have  no  right  to  open 
the  account.  But  there  is,  on  the  face  of  the  accounts,  an 
error  in  addition  prejudicial  to  Stuart,  to  the  amount  of  seven 
hundred  or  eight  hundred  pounds,  which  ought  to  be  corrected; 
and  there  is  a  library  belonging  to  Mccarty's  estate,  which  is 
yet  to  be  accounted  for  to  his  distributees;  and  the  case  should 
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be  sent  to  a  commissioner,  only  for  the  purpose  of  oonecting 
the  error  in  addition,  and  having  an  account  of  the  librazy. 

There  is  no  shadow  of  ground  upon  which  a  court  of  equity 
can  set  aside  or  declare  the  marriage  settlement  void,  or  lend 
its  aid  to  assist  the  appellants  in  attaining  their  object  in  this 
respect.  Lee  was  a  party  to  the  deed,  and  is  bound  by  it;  and 
no  fraud  or  imposition  on  him  being  suggested,  no  court  can, 
under  any  pretense,  relieve  him  from  the  obligation  of  it.  He 
eoTcnanted  with  the  trustees  to  execute  any  further  conveyance, 
and  otherwise  to  give  full  effect  to  the  provisions  of  the  settle- 
ment. The  object  of  the  present  proceeding  is  to  procure  the 
aid  of  the  court  to  enable  him  to  violate  that  covenant.  For 
the  only  purpose  aud  effect  of  setting  aside  the  deed  of  settle* 
ment,  would  be  to  enable  his  wife  to  dispose  of  the  property  for 
his  benefit,  or  according  to  his  pleasure,  since  she  could  make 
no  disposition  of  it  vnthout  his  concurrence.  So  far  from  a 
court  of  jequity  assisting  him  to  frustrate  the  settlement,  it 
ought  to  interfere,  if  necessaiy,  to  prevent  him  from  assisting 
her  in  defeating  it:  Dumford  v.  Lane,  1  Bro.  0.  0.  106;  MUner 
V.  Barewood,  18  Ves.  279. 

Nor  can  Stuart  reclaim  the  proportions  of  the  rents  of  the 
real  estate  of  McCarty  which  he  has  passed  to  the  credit  of  his 
wards,  accounted  for  and  paid,  and  which  he  now  claims  on 
account  of  his  vrife's  right  to  dower.  If  she  ever  had  such 
right,  the  legal  title  is  gone  by  her  death,  and  nothing  could  be 
daimed  at  law  on  that  account;  the  third  of  the  rents  and 
profits  accruing  during  her  life  could  only  have  been  claimed 
after  her  death,  in  a  court  of  equity.  And  Stuart,  with  a  full 
knowledge  of  this  equity,  if  it  existed,  or  at  least  of  all  the 
facts  upon  which  it  arose,  has  deliberately  abandoned  it  by  his 
own  acts. 

Decree  reversed  and  corrected,  but  at  the  costs  of  the  ap- 
pellants, the  appellees  being  the  parties  substantiaUj  prevail- 
ing. 

Abeentt  Oasill  and  Coai^ixb,  JJ. 


MoKlNNEY  V.  PiNOKABD. 

[9  Lbob,  149.] 

Oaost  IxADBQVACT  ov  CoNsmssATiOK  in  conneotioii  with  oiroamstaiioet 
evincing  an  nnoonscientious  advantage  taken  of  one  of  improvident  habiti 
will  afford  groanda  for  setting  aside  a  contract  in  equity. 
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To  Persons  Ssllino  Ezpeotaut  Intkbbsis,  althon^fhey  do  not  stand  in 
the  relation  of  expectant  hein,  equity  extends  an  anxioos  ptoteetioB, 
and  triyial  ciroamBtances  added  to  inadequacy  of  price,  will  be  sufficient 
to  set  such  sales  aside. 

Bill  in  equity  brought  by  Pinckard's  executors  io  set  aside 
a  sale  by  Pinckard  of  hia  reversionary  expectant  interest 
in  sundry  slaves  upon  the  termination  of  the  life  of  Judith 
Fauntleroy.  The  sale  to  McEinney  was  made  for  a  considera- 
tion of  one  hundred  and  fifty-six  dollars,  although  it  was  cal- 
culated that  at  a  fair  estimate  that  interest  was  worth  at  least 
one  thousand  three  hundred  dollars.  Mrs.  Fauntleroy  was  at 
the  time  fifty-six  years  old,  in  very  bad  health,  and  subject  to 
severe  ifcttacks  of  acute  diseases.  As  a  matter  of  faot^  she  lived 
eight  years  after  the  sale  was  made,  contrary  to  the  expectations 
of  her  friends.  Pinckard  was  a  young  man  twenty-three  years 
of  age,  dissipated  and  profligate  in  his  habits,  embarrassed  in 
his  afiairs,  and  in  great  distress  for  money.  McEinney  was  the 
sheriff  of  the  county,  and  held  at  the  time  of  the  contract  an 
execution  against  Pinckard.  It  did  not  appear  directly  that 
McEinney  knew  Mrs.  Fauntleroy,  or  of  her  age,  of  her  state  of 
health,  or  was  aware  of  the  number  of  slaves.  The  chancellor 
decreed  the  release  of  McEinney's  interest  in  the  slaves  upon 
the  repayment  by  the  executors  of  the  one  hundred  and  fifty- 
six  dollars  and  interest.    Wherefore  McEinney  appealed. 

Leigh,  for  the  appellant,  contended  that  inadequacy  of  price 
without  fraud  was  no  ground  for  setting  aside  a  contract: 
Owynne  v.  Heaton,  1  Bro.  C.  C.  1;  Osgood  v.  FrankJxn,  2  Johns. 
Ch.  1,  23  [7  Am.  Dec.  613];  S.  0.,  14  Johns.  527;  1  Fonb.  Eq. 
b.  1,  c.  2,  sees.  9,  10,  pp.  127,  130;  Sug.  Vend.  c.  6,  sees* 
1,  2,  3,  4,  pp.  184, 194.  That  though  the  courts  extend  a  pro* 
tection  to  vendors  of  expectant  interests,  the  burden  of  proof 
is  on  them  to  show  inadequacy  of  consideration,  and  the  fraud 
expressly  or  impliedly  from  such  inadequacy:  Sug.  vbi  supra; 
Cole  V.  Gibbons,  3  P.  Wms.  290;  Gowland  v.  De  Faria,  17  Yes. 
20;  Eoche  v.  O'Brien,  1  Ball  &  B.  330. 

Wyndham  Robertson,  contra.  Though  Pinckard  was  not  an 
heir  expectant,  yet  equity  relieves  even  reversioners  or  remain- 
dermen  expectant  from  their  improvident  contracts,  whether 
any  actual  fraud  be  brought  home  to  the  purchaser  or  not:  PeO' 
cock  V.  Evans,  16  Yes.  612;  Gowland  v.  De  Faria,  17  Id.  20;  BuUer 
?.  Haskell,  4  Desau.  Gh.  661,  687,  688. 

Cabell,  J.    The  question  is,  whether  the  contract  between 
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Pinckard  and  MoEinney  ought  to  be  set  aside  by  a  ooort  of 
equity. 

The  evidence  proTCs,  incontestably,  the  improTidence  and 
prodigality  of  Pinckard,  the  embarrassment  of  his  affairs,  and 
his  pecuniary  distress  at  the  time  he  entered  into  this  hard 
bargain;  and  that  McEinney,  of  all  men,  had  the  best  oppor- 
tunity of  knowing,  and  doubtless  best  knew,  his  disposition, 
his  habits,  and  his  wants.  And  the  circumstances  of  the  trans- 
action leave  no  room  to  doubt  that  if  McKinney  was  not  aware 
of  the  exact  extent  of  the  advantage  he  gained,  or  had  not  cal-  • 
culated  it  with  all  the  precision  the  subject  admitted  of,  he 
could  not  but  have  known  that  there  was  a  very  great  and  most 
unconscionable  inequality  between  the  value  of  the  property 
he  bought  and  the  consideration  he  paid  for  it. 

If  the  sale  had  been  a  sale  of  property  in  possession,  and  not 
of  a  reversionary  interest,  I  will  not  say  that  the  inadequacy  of 
price,  considered  apart  from  all  the  other  circumstances  of  the 
case,  is  or  is  not  so  gross  as  to  be  ipso  facto  proof  of  fraud;  but 
I  am  clearly  of  opinion  that  if  it  had  been  a  sale  of  properly  in 
possession,  the  inadequacy  of  price,  taken  in  connection  with 
the  attendant  circumstances,  would  be  proof  of  an  unconscien- 
tious and  iniquitous  advantage  taken  by  cunning  and  rapadiy 
over  improvidence  and  distress  that  must  be  reprobated  by  a 
court  of  equity.  But  the  case  is  still  stronger  when  we  con« 
sider  it  as  the  sale  of  an  expectant  interest.  It  is  not  neces- 
sary, in  this  case,  to  decide  whether  every  seller  of  an  expect- 
ant interest  is  to  be  treated  as  an  expectant  heir:  on  that  point, 
therefore,  I  give  no  opinion.  But  it  is  very  clear  that  a  very 
anxious  protection  is  extended  by  equity  to  persons  selling  ex- 
pectant interests,  although  they  do  not  stand  in  the  relation  of 
expectant  heirs;  and  that  trivial  circumstances,  added  to  in- 
adequacy of  price,  will  be  sufficient  to  set  aside  such  sales: 
Wiseman  v.  BeaJce,  2  Yem.  121;  Cole  v.  Oibbons,  8  P.  Wms.  290; 
Bowes  V.  HeapSf  8  Yes.  &  Bea.  117. 

The  other  judges  concurred,  and  the  decree  was  affirmed. 
Absent,  Obbxn,  J. 


Ihadsqvaov  or  Consideration  ground  for  resoinion  of  oontnot:   See 
note  to  Hough's  AdmiaMratort  ▼.  ffunt^  15  Am.  Deo.  572. 

LiAixBQUAOT  or  CoHsmBBATiON  groond  for  refnamg  speoifio  pezfomumoei 
See  note  to  Seymour  ▼.  Iklaney,  15  Am.  Deo.  299, 
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EllNG  WnJilAM   JnSTIOES    V.  MUNDAY. 

[1  LnoB.  165.] 

MmnAiiiTa  will  not  Lib  where  there  u  another  specific  legal  remedy. 

Mahsiamub  will  not  Lib  on  behalf  of  the  builder  of  a  pnUic  bridge  to 
compel  the  jnaticea  of  the  county  court  to  levy  the  itipnlated  reward  ia 
the  coonty  levy,  there  being  a  spedfio  leg»l  remedy  by  an  action  of  debt 
against  the  jastioes  for  refoaing  to  make  the  levy. 

pBnnoN  for  a  mandamus  to  the  jastioea  of  the  county  court, 
commanding  them  to  levy  the  amount  due  on  a  public  bridge 
built  by  Munday,  pursuant  to  the  award  of  certain  commission- 
ers. On  the  return,  the  county  court  stated  that  their  refusal  to 
make  the  levy  was  based  on  the  irregularity  of  the  proceedings 
awarding  the  building  of  the  bridge,  and  on  the  want  of  evi- 
dence to  prove  that  the  bridge  was  of  any  public  utility.  A  de- 
murrer to  the  return  was  sustained,  whence  a  supersedeas  waa 
awarded  to  the  order  of  the  court,  granting  a  peremptoxy  man* 
damns. 

Claibame  and  Leigh^  for  the  plaintiflh  in  error. 

Stanard,  contra. 

Oabb,  J.  The  counsel  for  the  appellants  took  two  ol^eetiona 
to  the  proceedings:  1.  That  a  mandamus  was  not  the  proper 
remedy;  2.  That  there  should  have  been  a  majority  of  the  jus- 
tices of  King  William  on  the  bench,  or  proof  that  they  had 
been  summoned  to  attend,  when  the  order  was  made  appointing 
commissioners  to  meet  those  of  King  and  Queen.  It  will  only 
be  necessary  to  notice  the  first  of  these  points,  if  it  shall  be 
found  decisively  settled  that  where  there  is  another  spedfio 
legal  remedy,  the  mandamus  will  not  lie.  A  brief  examination 
of  some  of  the  cases  will  abundantly  show  this.  In  Bex  t. 
Baker,  3  Burr.  1267,  Lord  Mansfield  said:  "  A  mandamus  is  a 
prerogative  writ.  It  ought  to  be  used  upon  all  occasions  where 
the  law  has  established  no  specific  remedy,  and  where,  in  jus- 
tice and  good  government,  there  ought  to  be  one."  **  The  value 
of  the  matter,  or  the  degree  of  its  importance  to  the  publio 
police,  is  not  scrupulously  weighed;  if  there  be  a  right,  and  no 
other  specific  remedy,  this  should  not  fee  denied."  And,' in  Bex 
V.  The  Bank  of  England,  2  Doug.  526,  he  said:  "  Where  there 
is  no  specific  remedy,  the  court  will  grant  a  mandamus^  that 
justice  may  be  done."  In  the  case  of  The  King  v.  Uarquis  of 
Stafford,  3  T.  B.  651,  on  an  application  for  a  rule  to  show  cause 
why  a  mandamus  should  not  issue  to  command  the  defendant. 
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as  lord  of  the  maDor,  to  present  to  the  ordinary,  one  Moreton, 
nominated  by  the  inhabitants  of  Willenhall  to  be  curate  of  that 
chapel.  Lord  Eenyon  said:  "It  seems  as  if  the  inhabitants 
have  only  an  equitable  right.  If  so,  this  court  can  not  inter- 
fere at  all,  or  if  they  have  a  legal  right,  such  right  may  be 
asserted  in  a  quare  impedit.  Therefore,  quacunque  via  dala^  this 
role  must  be  discharged:  *'  The  King  v.  Bishop  of  Chester,  1  T. 
B.  404;  The  King  y.  Archbishop  of  Canterbury,  8  East,  213;  The 
King  y.  Commissioners  of  Dean,  2  Mau.  &  Sel.  80.  In  4  Bac« 
Abr.,  Mandamus,  C,  606,  it  is  laid  down  that  it  is,  in  general^ 
a  sufficient  reason  with  the  court  to  refuse  a  mandamus,  that 
the  party  applying  for  it  has  another  specific  remedy;  and  many 
cases  are  quoted  in  support.  It  seems  an  exception  to  this  gen* 
eral  rule  that  the  remedy  is  obsolete,  or  inconvenient,  or  incom* 
plete;  in  such  cases,  the  court  exercises  a  sound  discretion  in 
granting  or  refusing  the  writ.  In  our  legislation,  I  find  nothing 
to  change  this  settled  course  of  the  law.  The  statute,  1  Bev. 
Code,  c.  121,  p.  471,  merely  regulates  the  mode  of  proceeding 
on  writs  of  mandamus,  without  prescribing  when  they  shall  be 
granted  or  refused.  In  Dew  v.  The  Judges  of  the  Stoeel  Springs 
etc.,  3  Heu.  &  Munf.  1  [3  Am.  Dec.  639],  the  subject  is  touched 
upon,  but  only  incidentally,  the  case  there  being  evidently  a 
proper  one  for  the  writ. 

The  law  being  thus  settled,  we  are  only  to  inquire  whether 
the  petitioner  for  this  mandamus  had  a  specific  legal  remedy. 
And  this  is  answered  by  the  passage  cited  from  the  ninth  sec- 
tion  of  the  statute,  2  Bev.  Code,  c.  236:  ''And  all  such  con- 
tracts made  by  county  courts  or  others  appointed  by  them  shall 
be  available  and  binding  upon  the  justices  and  their  successors, 
so  as  to  entitle  the  undertaker  to  his  stipulated  reward  in  the 
county  levy,  or  to  a  recovery  thereof  with  costs,  by  action  of 
debt  against  the  justices  refusing  to  levy  the  same.'' 

The  other  judges  concurred,  and  the  judgment  was  reversed^ 
and  the  mandamus  dismissed. 
Absent,  Coaltee,  J. 

MAnnAMUB,  WHBV  G&AiiTXD.— The  note  to  People  v.  BroMffn,  19  Am. 
DeoL  006;  oontains  leferenoee  to  dedrions  And  annotatioiis  upon  thie  sabjtel 
■ppeeiing  in  t^  teriei. 
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BOLUHG  V.  StOKEB. 

Aif  '  ■"  MHt  PATiao  €9  8utm»  an  not  amfacaoed  in  **ttam  and  oOmt 
paUie  dam  in  aoj  mannflr  aoennn^"  idiieh  a  lavee  midertakM  to  pi^^ 
and  if  he  pqr  tham  he  may  neawer  the  amount  from  the  leanr. 

Ahhumhiit.  Yerdict  for  the  plaintiff  Siokes,  sabjeei  to  the 
opinion  of  the  oonrL  By  an  act  of  the  aaaemUyy  passed  in 
1813,  pavement  of  the  streets  of  Petersbnig  was  anthoiized, 
and  the  manner  of  so  doing  and  of  levying  the  expenses  there- 
for was  provided.  One  section  of  the  act  read:  **  See.  6.  Pto- 
vided  that  when  the  owner  of  any  lot,  etc.,  on  any  street  or 
square  abont  to  be  paved,  should  not  reside  in  the  corporation, 
or  should  not  be  in  the  oocnpancy  of  each  lot,  etc.,  the  tenant 
in  possession  should  be  chargeable  for  the  expenses,  and  should 
be  allowed  to  deduct  the  same.from  the  accruing  rent  payable 
to  the  owner,  in  all  cases  of  the  tenant's  holding  from  year  to 
year;  that  in  all  cases  of  tenant's  holding  upon  leases  for  a  term 
over  one  and  under  ten  years,  the  expense  of  the  paving  in  the 
first  instance  should  be  borne  by  the  lessee,  and  the  lessor 
should  not  be  bound  to  reimburse  the  same  until  the  last  year 
of  the  lease,  and  then  the  principal  sum  only,  etc."  Af terwards» 
and  before  any  proceedings  under  this  act  were  had,  in  May» 
1815,  Boiling  leased  to  Stokes  a  lot  on  a  street  in  Petersburg 
for  a  term  of  five  years,  at  the  annual  ground  rent  of  fifty  dol- 
larsy  "  besides  all  taxes  and  other  public  dues  in  any  manner 
accruing  "  upon  the  premises,  which  said  rent  should  be  paid 
half  yearly,  **  besides  taxes  and  public  dues  of  every  kind." 
In  1817  the  street  in  front  of  the  leased  lot  was  paved,  and 
Stokes  was  obliged  to  pay  the  sum  assessed  against  the  lot 
therefor.  At  the  termination  of  the  lease  this  action  was 
brought. 

Nichoias  and  Leigh,  for  the  appellant. 

AUarneif'general,  contra. 

Bbooxb,  p.  There  can  be  no  doubt  upon  the  oonstruction  of 
the  act  of  assembly:  its  obvious  meaning  gave  to  the  tenant  a 
demand  on  the  landlord,  at  the  expiration  of  the  lease,  for  the 
expense  paid  by  him  of  paving  the  street  opposite  the  lot. 

Upon  the  terms  of  the  lease,  there  is  more  question.  The  words 
in  the  covenant  are  very  strong;  yielding  and  paying  an  fttinn^l 
rent  of  fif  iy  dollars,  besides  all  taxes  and  other  public  dues  in 
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aDj  manner  accroingy  etc.  But  ihej  may  be  satisfied  by  the 
application  of  them  to  the  ordinary  and  usual  taxes  and  public 
dues.  To  extend  them  to  an  expense  unknown  by  the  parties, 
incalculable  as  to  amount,  uncertain  as  to  time,  and  in  which 
the  lessee  could  have  no  certain  interest,  would  be  to  disregard 
all  the  circumstances  under  which  the  contract  was  made.  It 
is  impossible  to  suppose  that  a  sum  so  uncertain  in  amount,  and 
which  might  be  as  large  as  the  sum  that  was  in  fact  paid,  could 
have  been  taken  into  the  calculation  of  the  Talue  of  the  lot,  at 
the  time  the  lease  was  made.  There  was  nothing  by  which  it 
could  be  estimated,  like  the  usual  and  customary  taxes  and 
public  dues;  nor  does  it  come  entirely  within  any  correct  defi- 
nition of  the  terms,  taxes  or  other  public  dues.  It  was  an  un- 
certain and  extraordinary  assessment.  The  act  under  which  it 
was  made,  had  been  in  force  two  years,  and  having  never  been 
acted  on,  it  was  doubtful  whether  within  the  term  of  five  years 
it  would  be  put  into  operation.  That  depended  on  the  proprie- 
tors of  the  lots,  and  not  on  the  lessees.  It  was  not  a  charge  on 
the  lot,  but  on  the  person  of  the  proprietor,  the  appellant,  having 
no  reference  to  the  value  of  the  lot^  but  to  its  front  on  the 
street,  and  it  was  limited  to  a  particular  object  and  occasion. 
If  intended  to  be  included  in  the  lease,  it  is  improbable  that  it 
would  have  been  left  to  the  general  construction  of  the  terms, 
taxes  or  other  public  dues.  When  collected  it  was  not  applica- 
ble to  the  ordinary  purposes  of  revenue,  of  the  state  or  corpor- 
ation, but  to  individual  objects  and  purposes  in  which  three 
fourths  of  the  owners  of  lots  on  the  same  street  might  have  no 
interest. 

In  the  case  of  SauthaU  v.  LeadbeUer,  8  T.  B.  468,  the  tenant 
eoTQuanted  to  pay  a  rent,  and  also  from  time  to  time,  and  at  all 
times  during  the  lease,  the  land  tax,  and  all  other  taxes,  rates, 
assessments,  and  impositions  whatever,  by  act  of  parliament 
or  otherwise  howsoever.  During  the  lease«  a  party  wall  be- 
came necessary,  and  the  tenant,  under  an  act  of  parliament, 
had  to  pay  his  proportion  of  the  expense,  which  by  the  act  he 
was  empowered  to  deduct  out  of  the  rent. 

And  the  question  was,  whether  the  terumt  was  not  bound  by 
the  terms  of  the  lease  to  pay  this  expense,  it  being,  as  vras  con- 
tended, an  imposition  by  law.  The  court  was  clearly  of  opinion 
that  he  was  not;  Lord  Kenyon  said:  "  Neither  is  the  tenant 
concluded  by  his  convenant  to  pay  taxes,  assessments,  imposi- 
tions, etc.,  for  that  only  extends  to  the  land  tax  and  all  other 
taxes,  ejtisdem  generis;  but  this  is  not  a  tax."    I  think  that  a 
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strong  case;  the  party  wall  was  no  more  bejond  the  covenant 
there  than  the  paving  here;  the  expense  of  it  was  more  certain^ 
and  more  calculable;  and  the  tenant  had  a  more  immediate  in- 
terest in  it. 
The  other  judges  concurring,  the  judgment  was  affirmed. 

Absent^  Ooaltbb,  J. 


Obndoff  v.  Tubman. 

[2  Lbob,  900.] 

Av  AuxRATiON  nr  Feb  bt  a  Tenaitt  is  Tail,  executed  with  general 

nnty  in  1769,  the  tenant  dying  in  1816,  oonveya  to  the  alienee  a  fee 
simple,  by  reason  of  the  acts  of  1769  and  1785^  abolishing  estates  taiL 

All  Estates  Tail  webb  Docked  et  the  Act  of  1776;  those  created  beforo 
the  enactment,  inatarUer  and  ipso  faeio;  those  to  be  thereafter  created, 
from  the  moment  of  their  commencement.  The  act  included  estates  tafl 
in  abeyance. 

As  Estate  in  Abbtancb  icat  be  Babbed  or  destroyed  by  a  legislatiTe 
enactment. 

The  Imtentiov  ow  Lboislatobs  should  be  considered  in  giving  coastnicUoa 
toastatate. 

Deed  of  Lease  and  Reubase  by  tenant  in  tail  works  a  discontinuance. 

Remedial  Statutes  should  be  Libeballt  Gonstbued,  to  bring  within 
the  scope  of  their  operation  all  cases  that  come  within  the  mischief  in- 
tended to  be  provided  against. 

Wbtts  of  Fobmedon  scat  be  Besobted  to  to  recover  estates  in  fee  made  such 
by  the  act  of  1776,  where  they  would  have  been  the  appropriate  remedy 
had  the  estates  remained  estates  taiL 

Fobmedon  in  the  descender.  General  demnrrte  and  joinder; 
plea,  the  general  issue.  The  parties  put  themselves  upon  the 
grand  assize,  and  agreed  that  a  special  verdict  should  be  found 
before  judgment  should  be  given  on  the  demurrer.  The  de- 
mandants claimed  as  heirs  of  the  body  of  Prudence  Harbour, 
daughter  to  whom  the  premises  had  been  devised  in  tail.  The 
tenant  claimed  under  Jacob  Yandever,  to  whom  Prudence^  after 
her  husband  Harbour's  death,  had  conveyed  in  September, 
1769,  by  a  deed  of  lease  and  release,  with  a  covenant  that  she 
was  seised  of  an  estate  of  inheritance  in  fee  simple  and  general 
warranty  against  her  and  her  heirs,  and  all  persons  whatsoever. 
Prudence  died  in  1816.  The  circuit  court  held  thai  the  law 
on  the  demurrer  and  on  the  special  verdict  was  for  the  de- 
mandants, and  gave  judgment  for  them.    The  tenant  appealed. 

Wickham^  for  the  appellant. 

P.  C.  Pendleton^  Stanard^  and  Leigh,  oonJtnu    The  line  of 


Jane,  1830.]  Obndoff  v.  Tubman.  609 

gameni  of  the  counsel  for  the  appellees,  so  far  as  it  is  material 
to  the  point  upon  which  the  case  was  decided,  is  traced  in  the 
opinion  of  the  court. 

Cabs,  J.  This  cause  was  argued  with  a  research  and  an 
ability  worthy  of  its  importance  and  its  novelty;  for  to  us  it  is 
new,  though  to  our  forefathers,  both  the  legal  doctrines  and  the 
form  of  action  were  of  common  and  familiar  use.  I  shall  not 
attempt  to  discuss  the  whole  subject;  but  shall  consider  those 
leading  points  only,  which  seem  to  me  to  govern  the  case. 

Prudence,  it  is  admitted,  was  tenant  in  tail.  The  demand* 
ants  claim  as  her  issue  performam  doni.  It  is  obvious,  then,  to 
examine  how  that  claim  stands  affected  by  the  statutes  which  our 
legislature  has  passed  on  the  subject.  It  may  not  be  amiss, 
however,  to  premise  a  few  remarkd  as  to  estates  tail. 

At  the  common  law,  when  lands  were  given  to  a  man  and  the 
heirs  of  his  body,  he  was  considered  as  having  a  fee  simple 
conditional  which  would  revert  to  the  donor,  if  the  donee 
had  no  heirs  of  his  body;  but  if  he  had,  this  was  such  a  per- 
formance of  the  condition  as  rendered  his  estate  absolute;  at 
least,  he  could  alien,  he  might  forfeit,  he  might  charge  the  land 
with  rents  or  other  incumbrances  which  would  bind  the  issue. 
Bub  if  lie  did  none  of  these  things,  the  coarse  of  descent  was 
regulated  by  the  form  of  the  gift;  the  land  would  go  to  the 
heirs  of  his  body,  and  in  default  of  such,  would  revert  to  the 
donor.  To  prevent  this,  it  was  usual  for  such  tenants,  so  soon 
as  they  had  performed  the  condition  by  having  issue,  to  alien 
the  land,  and  afterwards  repurchase,  taking  an  absolute  estate 
which  would  descend  to  their  heirs  general.  To  put  a  stop  to 
this  practice,  the  nobles  and  great  barons,  anxious  to  perpetuate 
their  possessions  in  their  own  families,  procured  the  passage  of 
the  statute  of  Westminster  second,  13  Edw.  I.,  c.  1,  de  doniM 
condUionalibua,  which  gave  birth  to  estates  tail.  That  family 
law,  as  Pigot  calls  it,  produced  many  and  serious  mischiefs,  as 
we  are  told  by  writers  on  this  subject,  and  also  by  some  of  the 
most  eminent  judges  of  the  English  bench.  Thus  Blacks  tone, 
2  Com«  216,  says:  "  Children  grew  disobedient  when  they  could 
not  be  set  aside;  farmers  were  ousted  of  their  leases,  made  by 
tenant  in  tail;  creditors  were  defrauded  of  their  debts;  innu- 
merable latent  entails  were  produced  to  deprive  purchasers  of 
the  lands  they  had  fairly  bought;  treasons  were  encouraged;  so 
that  these  estates  were  justly  branded  as  the  source  of  new  con* 
ientions  and  mischiefs  unknown  to  the  common  law,  and  aL 
most  universally  considered  as  the  common  grievance  of  the 

Ajf.  Dbo.  Vox..  XXI— 99 
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realm/'  StiU  the  power  of  the  nobles  preTenied  the  repeal  of 
the  statute^  and  after  Buffering  under  it  long^  common  reeoT- 
eries  first,  and  then  fines,  were  brought  to  bear  upon  it,  and 
these,  together  with  some  other  causes,  have  so  weakened  its 
force  and  narrowed  its  range  as  almost  to  bring  back  the  subject 
to  the  ground  it  occupied  under  conditional  fees  at  the  common 
law. 

In  the  case  of  Martin  ▼.  Strachan,  Willes,  451,  462,  Lord 
0.  J.  Willes,  in  1744,  delivering  the  opinion  of  all  the  judges 
to  the  lords,  and  speaking  of  common  recoveries,  says:  "A. 
common  recoveiy  is  a  conveyance  on  reeord,  invented  to  give 
tenant  in  tail  an  absolute  power  to  dispose  of  his  estate  in  fee 
simple.    I  beg  your  lordships'  patience  a  moment  longer,  to 
give  you  an  account  of  the  true  origin  and  nature  of  these  recov- 
eries.   As  I  said  before,  entailed  estates,  by  the  statute  de  donis, 
were  made  unalienable,  and  neither  the  issue  nor  the  remain* 
derman  could  be  barred,  and  this  was  at  first  considered  as  a 
very  wise  provision,  and  great  encomiums  were  made  upon  this 
statute.    But  it  was  found  by  experience,  in  a  veiy  little  time, 
that  this  statute  had  produced  veiy  great  inconveniences;  in- 
conveniences to  the  crown;  inconveniences  to  the  public,  and 
to  many  private  persons;  to  the  crown,  as  it  prevented  forfeit- 
ures, and  greatly  increased  the  power  of  the  barons;  to  the 
public,  as  it  was  prejudicial  to  trade  and  commerce  to  have 
estates  always  continue  in  the  same  families,  without  even  a 
power  of  raising  money  upon  them;  and  to  private  persons,  to 
have  their  estates  so  fettered  that  they  could  not  make  provis- 
ion for  younger  children,  nor  raise  money  on  their  estates, 
though  their  necessities  were  never  so  great.''    He  then  goes 
to  speak  of  the  mode  of  bringing  in  recoveries  in  the  time 
of  Edward  IV.    In  AOeyns  v.  Horde,  1  Burr.  60,  116,'  Lord 
Mansfield,  speaking  on  the  same  subject,  says:    **  The  sense  of 
wise  men,  and  the  general  bent  of  Uie  people  of  this  country, 
have  ever  been  against  making  land  perpetually  unalienable. 
The  utility  of  the  end  was  thought  to  justify  any  means  to  attain 
it.    Nothing  could  be  more  agreeable  to  the  law  of  tenures, 
than  a  male  fee  unalienable.  But  this  bent  to  set  property  free, 
allowed  the  donee,  after  a  son  was  bom,  to  destroy  the  limita- 
tion, and  break  the  condition  of  his  investiture.    No  sooner 
had  the  statute  de  donis  repeated  what  the  law  of  tenures  said 
before,  that  the  tenor  of  the  grant  should  be  observed,  than 
the  same  bent  permitted  tenant  in  tail  of  the  freehold  and  in- 
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heritance,  to  make  an  alienation  Toidable  only,  under  the  name 
of  a  discontinoanoe.  But  this  was  a  small  relief.  At  last,  the 
people  having  groaned  for  about  two  hundred  years,  under  the 
inconveniences  of  so  much  property  being  unalienable;  and  the 
great  men,  to  raise  the  pride  of  their  families,  and  (in  those  turbu« 
lent  times)  to  prevent  their  estates  from  forfeitures,  preventing 
any  alteration,  by  the  legislature;  the  same  bent  threw  out  a  fic- 
tion in  TaUarum'a  case,  by  which  tenant  in  tail  of  the  freehold  and 
inheritance,  or  with  consent  of  the  freeholder,  might  alien  ab- 
solutely. Public  utility  adopted  and  gave  a  sanction  to  the 
doctrine,  for  the  real  political  reason  to  break  entails;  but  the 
ostensible  reason,  from  the  fictitious  recompense,  hampered 
succeeding  times,  how  to  distinguish  cases  which  were  within 
the  false  reason  given,  but  not  within  the  real  policy  of  the 
invention." 

I  cite  these  authorities  (and  might  adduce  many  more)  to 
show  that  at  an  early  period  the  mischiefs  of  the  statute  had 
been  feltj  and  remedies  found  to  mitigate  them,  which  had  be- 
come  settled  rules  of  law  long  before  the  establishment  of  this 
colony;  so  much  so,  that  the  right  to  suffer  a  recoveiy,  or  levy 
a  fine,  was  considered  one  of  the  inseparable  incidents  of  an 
estate  tail;  and  an  attempt  to  create  such  estate  divested  of  that 
power  would  have  been  as  impotent  as  the  effort  to  divest  ten- 
ant in  fee  of  the  power  of  ali^iation. 

In  Carter  v.  7)^ler,  1  Call.  182,  Mr.  Pendleton  says,  the  fine 
and  recoveiy  at  an  early  period  was  sanctioned  by  the  courts  of 
England,  **  and  so  became  as  much  a  law  of  that  country  as  the 
statute  itself.  Our  ancestors,"  he  continues,  **  brought  hither 
with  them  both  laws  as  a  rule  of  property;  and  the  fine  and  re- 
coveiy might  have  been  used  here  if  the  forms  could  be  pre- 
served until  the  legislature  should  interpose  to  prohibit  them." 
This  it  did  by  an  act  passed  in  October,  1705,  and  again  in 
1710,  reserving  to  the  legislature  the  sole  power  of  docking  en- 
tails. This  power  was  exercised  by  acts  passed  on  each  partic- 
ular occasion;  these  acts  gave  a  real  recompense  instead  of  the 
fictitious  one  by  fine  and  recovery,  and  were  rather  a  change  of 
the  land  on  which  the  estate  tail  was  to  operate  than  a  destruc- 
tion of  that  estate.  There  are  several  other  acts  of  the  colonial 
assembly  showing  the  spirit  of  that  body  for  preserving  entails; 
of  these  Mr.  Pendleton,  in  the  case  of  Carter  v.  Tyler,  gives  a 
succinct  but  clear  account.  It  may  seem  a  little  strange,  at 
first  sight,  that  our  assembly  should  be  inclined  to  cherish  what 
bad  been  found  so  mischievous  in  the  mother  countiy;  but  we 
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must  recollect  that  ^e  were  then  a  recent  people,  forming  a 
distant  province  of  the  empire;  that  the  spirit  of  conmierce  had 
never  visited  our  shores;  nor  was  that  loftier  spirit  jet  awak- 
ened which  afterwards  gave  birth  to  our  revolution.  In  the 
case  already  referred  to,  Mr.  Pendleton  sajs:  "In  the  revised 
law  of  1748  the  prohibitions  of  fines  and  recoveries  and  per- 
mission of  writs  of  ad  qwod  damnum  were  continued  till  the 
revolution.  That  event  having  produced  a  new  order  of  things, 
this  great  subject  came  before  the  legislature  in  October,  1776, 
under  a  view  of  all  its  legal  circumstances,  from  the  common 
law  and  the  statute  de  danis  down  to  that  period.  The  sab* 
ject  of  discussion  was,  whether  they  should  restore  the  fine 
and  recovery,  which  was  objected  to  on  account  of  its  ficti- 
tious nature,  and  the  trouble  and  expense  attending  it;  but  the 
principal  objection  was  that  it  would  permit  the  tenants  to  con- 
tinue what  was'  considered  as  a  mischief,  and  that  those  who 
possessed  the  large  estates  would  have  an  inclination  to  con- 
tinue them  in  their  families.  They  therefore  resolved  to  out  the 
Gordian  knot  at  once,  and,  ipso  facto,  to  vest  the  fee  simple  in 
those  who  then  had,  or  should  in  future  have,  an  immediate 
beneficial  interest;  that  is  to  say,  an  estate  in  fee  tail  in  posses- 
sion, or  a  remainder  or  reversion  in  tail,  after  estates  for  life  or 
lesser  estates,  unfettering  the  estates  of  all  future  interests,  de- 
pending in  creation  upon  these  estates  tail."  Let  it  be  recol- 
lected that  Mr.  P.  is  speaking  here  of  matters  with  which  he 
was  familiarly  acquainted;  that  he  was  a  prominent  actor  in  the 
busy  and  eventful  scenes  of  the  revolution,  a  member  of  the 
assembly  which  passed  the  act  of  1776  docking  entails,  and  also 
one  of  the  three  revisers  who  drew  the  law  of  1785  on  the  same 
subject. 

We  will  look  now  more  particularly  at  this  act  of  1776.  It 
seems  to  my  mind  very  difficult  to  read  it,  and  resist  the  con- 
viction that  it  was  meant  to  cut  up  estates  tail,  root  and  branch; 
to  make  them  all  ipso  f ado  estates  in  fee;  to  destroy  **  all  right, 
title,  interest,  and  estate,  claim  and  demand  of  the  issue,  re- 
mainderman and  reversioner;"  **  unfettering  the  estates  (as 
Mr.  Pendleton  strongly  expresses  it)  of  all  future  interests  de- 
pending in  creation  upon  those  estates  tail."  And  this  convic- 
tion is  much  strengthened,  when  we  look  at  the  nature  of  the 
subject,  and  the  state  of  things  at  the  passage  of  the  law.  We 
had  just  cut  ourselves  loose  from  a  monarchy,  and  established  a 
republican  form  of  government  This  was  the  first  assembly 
which  met  under  the  new  constitution,  and  it  became  its  duty  to 
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remodel  the  laws,  and  adapt  them  to  the  genius  of  our  infant 
republic.  In  this  labor  it  was  natural  that  the  law  of  entails 
should  attract  the  earliest  attention;  a  law  mischievous  in  its 
effects  upon  the  general  interests  of  society,  and  peculiarly 
hostile  to  the  experiment  we  were  then  making. 

Look  at  the  preamble,  and  note  the  object  and  poli<^  of  the 
statute,  as  there  declared.  Can  we  suppose  that  wise  and  pa- 
triotic legislators  would  intentionally  leave  a  single  fragment 
existing  of  a  law,  the  evils  of  which  they  so  strongly  depict? 
In  WiUUm  v.  Berkley,  Plowd.  232;  11  Bep.  73;  6  Bac.  Abr.884, 
we  are  told  that  "such  construction  ought  to  be  put  upon  a 
statute  as  may  best  answer  the  intention  which  the  makers  had 
in  view,  for  qui  hasret  in  litera  hosret  in  cortioe.**  Again,  under 
the  same  head,  in  Bacon,  and  vouched  by  the  highest  author- 
ities, it  is  said:  "The  intention  of  the  makers  of  a  statute 
is  sometimes  to  be  collected  from  the  cause  or  necessity  of 
making  a  statute;  at  other  times,  from  other  circumstances. 
Whenever  this  can  be  discovered,  it  ought  to  be  followed  with 
reason  and  discretion  in  the  construction  of  the  statute,  although 
such  construction  seem  contrary  to  the  letter  of  the  statute.'' 
Again,  in  SUnoel  v.  Z(moh,  Plowd.  866;  10  Bep.  101:  "A  thing 
which  is  within  the  intention  of  the  makers  of  a  statute  is  as 
much  within  the  statute  as  if  it  were  within  the  letter."  Now, 
the  statute  in  question  makes  tenant  in  tail,  in  possession,  re- 
version, or  remainder,  ipso  facto,  tenant  in  fee  simple.  In  the 
act  of  1785,  which  equally  bears  on  this  case,  which  was  the 
work  of  the  same  hands,  and  which  one  of  its  makers  says  was 
not  more  extensive  than  the  first  law,  the  idea  is  thus  expressed: 
"  Every  estate  in  lands  or  slaves,  which,  on  the  seventh  of  Oc- 
tober, 1776,  was  an  estate  in  fee  tail,  shall  be  deemed  from  that 
time  to  have  been,  and  from  thenceforward  to  continue,  an 
estate  in  fee  simple." 

Much  of  the  learning  and  ability  of  the  argument  were  em- 
ployed to  prove  that  Prudence,  by  her  conveyance  with  war- 
ranty, had  divested  herself  of  the  estate  tail;  that  it  was  not 
vested  in  Yandever,  because  from  the  nature  of  the  estate  it 
could  not  be,  and  because  also  the  deed  to  him  purported  to 
convey  the  fee;  that  it  could  not  be  in  the  issue,  because  they 
could  have  no  right  whatever  during  the  life  of  their  mother, 
for  nemo  est  hceres  vivenHs;  but  that,  in  truth  and  in  law,  the 
conveyance  and  warranty  of  Prudence  operated  a  discontinu- 
ance, and  put  the  estate  tail  in  abeyance;  and  the  conclusion 
from  the  whole  was,  that  neither  Prudence  nor  Yandever,  nor 


614  Obndofp  v.  Tubman.  [Virginia^ 

the  issue,  haTiog  an  estate  tail  in  possession,  reversion,  or  re- 
mainder, the  case  was  not  reached  by  the  statutes  of  1776  and 
1786,  and  must  be  considered  as  if  they  had  never  passed.  I 
have  examined  this  whole  doctrine  with  my  best  care;  and 
though  I  feel  the  highest  respect  for  the  counsel  who  so  ably 
and  zealously  labored  these  points,  I  must  say,  that  taking  all 
the  premises  as  established,  it  is  clear  to  my  mind  that  the  con- 
clusion does  not  follow.  I  concede,  therefore,  that  the  convey- 
ance of  Prudence  at  once  worked  a  discontinuance,  and  put 
the  estate  tail  in  abeyance;  that  is,  there  was  no  person  wha 
could  claim  title,  but  the  estate  still  existed,  ''in  the  intelli- 
gence, remembrance,  and  expectation  of  the  law.''  If  the  laws 
destroying  entails  did  not  reach  it,  it  must  be  either  because 
an  estate  in  abeyance  can  not  be  barred,  or  because  the  legis- 
lature did  not  mean  to  bar  it,  or  because,  meaning  to  do  it, 
they  have  not  used  words  which  will  effect  their  meaning.  As 
to  the  first;  in  Chudleigh'a  case,  1  Bep.  135,  b,  135,  a,  Gtawdy, 
justice,  said:  **  That  in  divers  cases,  a  thing  in  abeyance  may  be 
barred  and  destroyed;  as  if  tenant  in  tail  be  disseised,  and  re- 
leases to  the  disseisor;  now  Littleton  says,  the  estate  tail  is  in 
abeyance;  yet  it  may  be  barred  by  common  recoveiy,  in  which 
tenant  in  tail  is  vouched."  In  MUdmat^a  case,  6  Bep.  42,  a, 
it  is  said:  **  So,  Hil.  14  Eliz.,  it  was  resolved  by  all  the  justices 
of  the  common  pleas,  in  Gopwood^s  case,  that  if  there  be  tenant 
in  tail,  the  remainder  to  the  right  heirs  of  J.  S.,  and  tenant  in 
tail  suffers  a  common  recoveiy,  J.  S.  being  then  alive,  it  shall 
bar  the  remainder  which  was  in  abeyance  and  consideration 
of  law:"  2  Boll.  217,  221,  and  Palm.  189.  Thus  it  is  clear 
that  in  England  an  estate  tail,  though  in  abeyance,  might  be 
barred  and  destroyed  by  a  common  recovery;  a  fictitious  pro- 
ceeding founded  on  no  statute  law,  but  growing  out  of  public 
convenience,  and  the  decisions  of  the  courts,  a  proceeding  to 
which  the  issues,  the  remainderman,  or  the  reversioner,  were 
no  parties,  and  which  gave  them  no  recompense.  Can  it  then 
be  doubted  that  such  estates  may  with  us  be  destroyed  by  a 
solemn  law  enacted  by  the  sovereign  authority?  Assuredly 
not. 

■ 

But  if  the  legislature  had  this  power,  did  it  intend,  by  its  laws» 
to  exercise  it  ?  With  respect  to  estates  tail  in  possession,  rever- 
sion,  or  remainder,  it  is  admitted  that  it  did.  These  were  the 
prominent  points,  the  great  interests;  and  these  are  cot  up  by 
the  roots;  but  it  is  contended  that  here  the  law  stopped,  and 
ihat  the  possibility  of  a  future  interest  in  the  issue,  on  which  the 


Jane,  1830.3  Obndovf  v.  Tubkan.  616 

demandants  in  the  ease  before  ns  standi  was  either  not  eeen,  or, 
if  seen,  permitted  to  remain  undisturbed.  On  the  same  ground, 
in  Gorier  v.  Ikfler,  it  was  insisted  that  a  contingent  remainder 
was  not  within  the  operation  of  these  acts.  What  was  the  an- 
swer of  the  court?  The  president  says:  **  And  what  is  the  gen- 
eral aspect  of  Mr.  Washington's  reasoning  ?  The  issue,  who  have 
the  first  and  most  important  interest,  are  defeated;  and  a  contin- 
gent remainder,  which  may  never  take  effect,  and  which  I  call  an 
estate  in  the  clouds,  is  preserved.  I  believe  it  may  be  truly  said 
that  no  statute  ever  proceeded  upon  such  a  system."  But  pass- 
ing by  the  absurdity  which  such  a  construction  would  fix  on  the 
wise  law-givers  and  profound  statesmen,  who  laid  the  founda- 
tions of  our  government,  it  seems  to  me,  that  these  laws  them- 
selves furnish  the  strongest  evidence  that  it  was  intended  to 
destroy  every  possible  interest  of  the  issue.  In  the  preamble, 
one  of  the  mischiefs  stated  is  the  **  injury  to  the  morals  of  youth, 
by  rendering  them  independent  of  and  disobedient  to  their 
parents;''  this  has  direct  reference  to  the  issue.  Another  part 
of  the  preamble  states,  that  "the  former  method  of  docking  estates 
tail  by  special  laws,  employed  very  much  of  the  time  of  the  leg- 
islature, and  was  burdensome  to  the  public  and  to  individuals;" 
this  shows  that  the  intention  was  to  perform  by  one  general  law 
the  office  of  those  special  acts.  And  what  was  that  office  t  To 
turn  the  estate  tail  into  a  fee  simple,  and  bar  the  issue,  remain- 
derman, and  reversioner;  and  in  many  of  these  special  acts,  we 
find  that  the  estate  tail  was  already  in  abeyance,  the  tenants 
having  executed  and  recorded  deeds  of  conveyance  with  war- 
ranty to  the  purchasers,  which  are  recited  in  the  preamble  of 
the  act. 

It  is  true  these  acts  gave  the  issue,  etc.,  a  recompense;  but 
that  was  a  mere  creature  of  the  legislative  will;  they  had  just 
the  same  power  to  bar  them  without  such  recompense.  Again, 
if  we  look  into  those  special  acts  (of  which  I  have  examined 
some  thirty  or  forty),  we  shall  find  in  every  one  of  them  a  saving 
of  the  rights,  interests,  title,  etc.,  of  all  persons  other  than 
those  claiming  under  the  will,  or  deed  creating  the  estate  tail. 
So,  in  this  act  of  1776,  we  find  a  saving  to  all  persons,  etc., 
other  than  the  issue,  and  those  in  reversion,  and  remainder,  all 
such  right,  title,  interest,  and  estate,  claim  and  demand,  as  they 
might  claim  if  this  act  had  never  been  made.  Now,  I  ask,  why 
except  the  issue  from  this  saving,  if  it  had  not  been  intended  to 
bar  their  right,  title,  interest,  claim,  and  demand?  words  which 
cover  every  possibility  of  interest.    It  is  clear  to  me,  then,  that 
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the  iuteniion  of  the  law  was  utterly  to  destroy  the  interests  of 
the  issue. 

But  can  we  give  this  intention  effect  ?  I  have  already  shown 
from  authority  that  intention  is  the  governing  principle,  the 
essence  of  the  law.  **  Every  estate  (says  the  statute)  which  on 
seventh  October,  1776,  was  an  estate  tail,  shall  be  deemed  from 
that  time  to  have  been,  and  from  thenceforward  to  continue,  an 
estate  in  fee  simple."  Now,  I  ask,  was  not  the  estate,  in  the 
case  before  us,  an  estate  tail  on  the  seventh  of  October,  1776  ?  Yoa 
tell  me  it  was  in  abeyance;  admitted,  but  that  did  not  extin- 
guish it,  nor  change  its  nature;  it  still  existed  in  contemplation 
of  law,  and  was  still  an  estate  tail,  though  in  abeyance.  Little- 
ton, Coke,  all  the  books,  speak  of  estates  tail  in  abeyance.  In 
the  extract  from  Chudleigh'8  case,  before  cited,  it  is  said:  "  If 
tenant  in  tail  be  disseised,  Littleton  saith  the  estate  tail  is  in 
abeyance."  This  estate  tail  then  was  within  the  operation  of  the 
act;  which  destroyed  it,  extinguished  the  right  of  the  issue, 
and  thereby  inured  to  the  benefit  of  Yandever,  the  vendee  of 
Prudence.  Is  this  effect  too  much  to  claim  for  a  law  which 
has  been  appropriately  called  a  great  general  common  recovery, 
when  we  see  by  the  cases  cited  that  a  special  and  individual 
common  recovery  will  destroy  an  estate  tail  though  in  abey- 
ance? and  when  we  know  that  these  recoveries  are  mere  in- 
ventions to  convert  estates  tail  into  fees,  which  was  the  direct 
object  of  our  laws? 

But,  suppose  it  were  admitted  that  an  estate  tail  in  abeyance 
is  not  within  the  express  letter  of  our  laws;  is  it  not  within  the 
equity?  We  are  told:  ''By  an  equitable  construction,  a  case 
not  within  the  letter  of  a  statute  is  sometimes  holden  to  be 
within  the  meaning,  because  it  is  within  the  mischief  for 
which  a  remedy  is  provided.  The  reason  of  such  construc- 
tion is,  that  the  law-maker  could  not  set  down  eveiy  case 
in  express  terms:"  Co.  Lit.  24,  b;  6  Bac.  Abr.  886.  Now, 
all  will  agree  that  the  great  mischief  which  our  law 
meant  to  remedy  was  the  fettering,  the  tying-up  of  pro]>erty. 
We  do  not  know  whether  the  cases  were  many  or  few;  but  every 
case,  like  the  one  before  us,  would  thwart  the  policy  of  the  law, 
and  continue  the  fetters  on  the  land  at  least  one  generation 
longer,  when  it  was  meant  to  cut  them  all  loose  at  once.  Look 
at  the  effects  in  the  case  before  us.  The  law  passed  in  1776; 
the  tenant  died  in  1816;  and  it  is  contended  that  during  all 
this  time  the  land  was  tied  up;  nay,  that  it  is  so  to  this  hour; 
for  the  demandants,  if  they  recover,  must  recover  an  estate  tail. 
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There  are  seTeral  other  points  which  were  urged  with  great 
force  against  the  claims  of  the  demandants,  as:  1.  That  the 
repeal  of  the  statute  de  donis  in  1792,  during  the  life  of  the  ten- 
ant in  tail,  when  the  issue  had  no  vested  interest,  swept  from 
under  them  the  foundation  of  their  claim;  2.  That  they  claim 
as  issue  in  tail,  and  yet  all  the  heirs  of  the  body  are  joined;  8. 
That  they  claim  under  our  statute  of  descents,  and  yet  claim  an 
estate  unknown  to  and  unprovided  for  by  that  statute.  On 
these  points  I  give  no  opinion,  choosing  to  place  the  case  solely 
upon  the  abolition  of  the  right  by  the  statutes. 

I  think  the  judgment  should  be  reversed,  and  judgment  en- 
tered for  the  tenant. 

Cabell,  J.  The  question  is,  whether  the  entail  of  the  lands 
in  controversy  was  docked  by  the  statute  of  1776,  so  as  to  bar 
the  issue  of  Prudence  Harbour.  If  the  entail  be  not  thus 
docked,  it  must  be  owing  to  the  effect  of  her  deed  to  Yandever, 
upon  the  estate  tail  which  she  held  in  the  land  before  the  exe- 
cution of  that  deed;  for,  were  it  not  for  that  deed,  the  case 
would  come  within  the  strictest  letter  of  the  statute,  and  the 
issue  would  unquestionably  be  barred.  I  shall  endeavor, 
therefore,  to  ascertain  the  effect  of  the  deed  before  I  inquire 
into  that  of  the  statute.  And  this  will,  necessarily,  lead  me 
into  a  brief  view  of  the  origin  of  estates  tail. 

Estates  tail  grew  out  of  the  operation  of  the  act  of  West- 
minster, the  second  upon  fees  conditional  at  the  common  law, 
which  were  estates  given  to  a  man  and  the  heirs  of  his  body, 
and  so  called  because  of  the  condition  expressed  or  implied  in 
the  gift,  that  the  land  should  revert  to  the  donor,  if  the  donee 
had  no  heirs  of  his  body,  but  if  he  had,  that  it  should  then  re- 
main to  the  donee.  And,  as  in  other  cases,  when  a  condition  is 
once  performed,  the  condition  is  thenceforth  entirely  gone,  and 
the  thing  to  which  it  was  before  annexed  becomes  absolute 
and  unconditional,  so  in  this  case,  as  soon  as  the  grantee  had 
any  issue  bom,  his  estate  was  supposed  to  become  absolute  by 
the  performance  of  the  condition;  so  far,  at  least,  that  he  might 
alien  it,  and  thereby  bar  not  only  his  own  issue,  but  the  rever- 
sioner: 2  Bl.  Com.  110,  111.  And  the  birth  of  the  issue  was 
not  held  to  be  a  condition  which  suspended  the  fee  from  vest- 
ing immediately  by  the  gift;  for  if  he  aliened  it  before  the  birth 
of  the  issue,  it  was  not  only  no  forfeiture,  but,  if  he  afterwards 
had  issue,' it  was  a  bar  to  them:  Plow.  239;  2  Inst.  833;  Harg. 
Co.  Lit  326,  b,  note  1.  The  statute  de  donia  was  made  for  the 
purpose  of  taking  away  this  power  of  alienation.    It  declared 
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that  the  will  of  the  donor  should  be  observed,  and  that  tene- 
ments given  to  a  man  and  the  heirs  of  his  body  should,  at  all 
events,  go  to  the  issue  if  there  were  any;  or  if  none,  should  re* 
vert  to  the  donor:  2  Bl.  Com.  112.  Blackstone  remarks,  that 
"  upon  the  construction  of  this  act  of  parliament,  the  judges 
determined  that  the  donee  had  no  longer  a  conditional  fee 
simple,  which  became  absolute,  and  at  his  own  disposal,  the  in- 
stant any  issue  was  born;  but  they  divided  the  estate  into  two 
parts,  leaving  in  the  donee  a  new  kind  of  particular  estate, 
which  they  denominated  a  fee  tail;  and  investing  in  the  donor 
the  ultimate  fee  simple  of  the  land,  expectant  on  the  failure  of 
issue,  which  expectant  estate  is  what  we  now  call  a  reversion. 
And  hence  it  is  that  Littleton  tells  us  that  tenant  in  fee  tail  is. 
by  virtue  of  the  statute  of  Westminster,  the  second/' 

This  statute,  however,  was  eluded  by  the  effect  which  the 
courts,  in  the  reign  of  Edward  IV.,  gave  to  the  fiotitious  pro- 
ceedings in  common  recoveries,  which,  when  suffered  by  tenants 
in  tail,  were  held  ta  be  an  effectual  destruction  of  estates  tail. 
''And  these  recoveries,  however  clandestinely  reduced,  are 
now,"  says  Blackstone  (Id.  117),  "  become  a  most  common  assur- 
ance of  lands,  and  are  looked  upon  as  the  legal  means  by  which 
tenant  in  tail  may  dispose  of  his  lands  and  tenements.''  And 
the  effect  of  such  conveyance  is  to  bar  not  only  the  issue,  but 
the  remainderman  and  reversioner.  And,  in  the  reign  of 
Henry  Vlll.,  it  was  enacted  that  a  fine,  duly  levied  by  tenant 
in  tail,  should  bar  the  issue  and  all  claiming  under  such  entail. 
But  there  are  other  conveyances  by  tenants  in  tail,  which  do 
not  bar  the  issue;  and  it  is  important  to  our  present  purposes^ 
that  their  precise  effect  should  be  ascertained. 

Conveyances  by  grant,  by  bargain  and  sale,  lease  and  release, 
covenant  to  stand  seised,  and  by  release  and  confirmation  in 
enlargement  of  an  estate,  only  operate  on  the  right  of  the  pariy 
conveying.  They  therefore  transfer  only  the  right,  that  is,  the 
estate  which  the  party  has  a  right  to  convey.  Hence  they  are 
called  rightful  conveyances,  Harg.  Go.  Lit.,  note  1,  sec.  1, 
and  sometimes  innocent  conveyances,  because,  in  the  language 
of  Littleton,  sec.  600,  ''they  do  no  hurt  or  damage  to  other 
persons  who  have  right  therein."  It  was  formerly  doubted 
whether  the  alienation  of  tenant  in  tail  by  any  of  these  convey- 
ances passed  anything  more  than  an  estate  during  his  life.  But 
it  is  now  definitety  settled,  by  the  authorities  cited  in  the  argu- 
ment for  the  appellees,  that  such  alienation  by  tenant  in  tail 
passes  to  the  grantee,  bargainee,  etc.,  an  estate  of  inheritance. 
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a  base  fee  simple,  which  is  unimpeachable  during  the  life  of  tenant 
in  tail,  and  which  will,  moreover,  last  as  long  as  the  estate  tail 
shall  continue,  unless  it  shall  be  avoided  by  those  who  have  a 
right  to  avoid  the  same;  and  that,  until  it  shall  be  so  avoided, 
such  estate  has  all  the  incidents  of  a  fee  simple.  See,  also, 
Thomas'  Oo.  lit.  92,  note  A,  and  124,  note  G,  1.  The  estate 
of  the  grantee,  although  it  be  unimpeachable  during  the  life  of 
the  tenant  in  tail,  and  may  last  as  long  as  the  estate  tail  shall 
continue,  may  nevertheless  be  avoided  at  any  time  after  the 
death,  of  tenant  in  tail  by  the  mere  entiy  of  the  issue;  and 
it  determines  absolutely  and  ipso  facto  by  the  failure  of  the 
issue  in  tail,  under  the  rule,  cessante  statu  primiHvo^  cessai 
derivative:  1  Pres.  on  Es.  436,  437;  2  Id.  462,  463.  But  a 
conveyance  by  feoffment  is  attended  with  livery  of  seisin. 
It  therefore  operated  on  the  possession,  and  effected  a  trans* 
mutation  thereof;  and  as  possession  and  freehold  were  synon- 
ymous terms,  no  person  being  considered  to  have  the  pos- 
session of  lands  but  he  who  had  himself,  or  held  for  an- 
other, at  least  an  estate  of  freehold  in  them,  a  conveyance 
which  transferred  the  possession  must  necessarily  be  considered 
as  transferring  an  estate  of  freehold,  or,  to  speak  more  accu- 
rately, the  whole  fee.  A  feoffment,  thereforey  conveying  the 
whole  fee,  and  not  merely  the  right  or  estate  which  a  party  had 
a  right  to  convey,  was  called  a  tortious  conveyance:  Haig.  Co. 
lit.  271,  b,  note  1,  sec.  !•  ^ 

But  tenant  in  tail  had  an  estate  oif  inheritance,  althoiigh  a 
particular  estate,  even  after  the  statute  de  donia.  ''Hence  (says 
Butler)  if  he  made  a  feoffment,  it  did  not  during  his  life  affect 
or  prejudice  the  issue.  Thus  his  alienation  was,  primarily,  & 
lawful  transfer;  the  alienee  came  in  by  right,  and  his  estate 
could  not  be  impeached  during  the  life  of  the  donee.  In  con* 
formity  to  the  established  rule  of  the  common  law,  that  when- 
ever any  person  acquired  a  presumptive  right  of  possession  his 
possession  was  not  to  be  defeated  by  entry,  however  slender  or 
unlawful  the  title  of  the  grantor  himself  might  be,  the  statute 
de  donie  did  not  nullify  the  alienations  of  the  donee  in  tail,  but 
enabled  the  issue  to  defeat  them  by  i)ieformedon  in  the  de- 
Bcender:"  Harg.  Oo.  Lit.  326,  b,  note  1.  The  estate  trans- 
ferred by  the  feoffment  of  the  tenant  in  tail,  is  therefore  some- 
thing more  than  that  which  was  transferred  by  his  mere  bargain 
and  sale,  lease  and  release,  etc.  It  is  not  a  base  fee  that  may 
be  defeated  at  any  time  after  the  death  of  the  tenant  in  tail,  by 
the  mere  entry  of  the  issue,  and  must  necessarily  determine  on 
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the  f aflure  of  issue,  but  it  is  a  fee  simple,  defeasible  only  by  the 
action  of  the  issne,  or  of  those  in  remainder  or  reversion.  For 
the  estate  of  the  tenant  in  tail,  and  of  those  in  remainder  and 
reversion,  is  turned  bj  the  f  eoffinent  into  a  right  of  action.  And 
this  e£Eect  of  the  f eoffinent  of  tenant  in  tail,  upon  the  estate  tail, 
turning  it  into  a  right  of  action,  so  that  it  can  not  be  regained 
by  mere  entry,  is  what  is  called  a  discontinuance;  and  while 
the  discontinuance  remains  in  force,  the  new  estate,  the  fee 
simple  which  passed  to  the  feoffee,  will  subsist  until  avoided  by 
the  action  of  ttie  issue,  etc.,  or  until  the  remitter  of  the  issue  in 
tail,  etc.,  or  the  determination  of  the  discontinuance:  Pres.  on 
Es. ,  vJbi  supra.  Fines  and  recoveries,  when  they  operate  as  mere 
assurances,  without  barring  the  entail,  effect  a  discontinuance. 
And  although  the  bargain  and  sale,  or  lease  and  release  of 
tenant  in  tail,  without  warranty,  does  not  affect  the  interest  of 
the  issue,  etc.,  and  can  not,  therefore,  work  a  discontinuance, 
yet  a  warranty  annexed  to  such  a  conveyance,  will,  in  the  gen- 
eral, work  a  discontinuance  as  effectually  as  a  feoffment:  Co.  Lit. 
828  a,  829  b,  880  a,  note  1;  and  Doe  v.  Preshmdge,  4  Mau.  & 
Bel.  178. 

The  expression  of  Coke,  Co.  Lit.  829  a,  "  It  is  not  a  war- 
ranty only  that  maketh  a  discontinuance,  but  the  warranty  and 
the  descent  upon  him  that  right  hath  together,"  induced  me  to 
think,  at  one  time,  that  the  discontinuance  did  not  take  place 
until  the  actual  descent  of  the  warranty,  and,  of  course,  until 
the  death  of  tenant  in  tail.  But  farther  examination  and 
reflection  have  caused  me  to  change  that  opinion,  and  I  am  now 
inclined  to  believe  that  the  warranty  operates  an  immediate  dis- 
continuance in  all  cases  where,  if  the  tenant  in  tail  were  to  die 
at  the  moment  of  making  the  conveyance,  the  obligation  of  the 
warranty  and  the  right  to  the  estate  tail,  would  devolve  upon 
the  same  person.  I  think  so,  because,  in  all  such  oases,  the 
warranty  operates  as  wrongfully  in  relation  to  the  issue,  as  the 
mere  feoffment  of  tenant  in  tail,  and,  indeed,  more  so;  for  while 
the  feoffment  only  drives  the  issue  to  his  action,  the  wanantj 
goes  farther,  and  will  rebut  him,  if  he  have  assets  by  descent. 
This  opinion  seems  to  derive  strength  from  the  consideration, 
that  airthe  cases  put  by  Littleton,  to  show  that  warranty  alone 
will  not  effect  a  discontinuance,  are  cases  where,  at  the  time  of 
the  conveyance,  the  heir  to  the  warranty  and  the  heir  to  the  es- 
tate tail  were  not  the  same  persons.  In  the  case  now  before 
us,  at  the  time  of  the  execution  of  the  deed  from  Prudence  Har* 
bour  (she  then  having  issue),  the  same  person  would  unquestion- 
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ably  have  been  heir  to  the  warranty;  and  to  the  estate  tail.  I 
am,  therefore,  of  opinion,  that  that  deed  operated  a  discontin- 
nance  immediately;  or,  in  other  words,  turned  it  to  a  right;  or, 
to  speak  more  accurately,  to  a  right  of  action.  Thus  far,  it  will 
be  seen  that  I  agree  entirely  to  the  preliminary  propositions  of 
the  counselfor  the  appellees. 

How  far  the  right  to  the  estate  tail  is,  after  a  discoutinuance, 
and  during  the  life  of  tenant  in  tail,  placed  in  abeyance,  I  feel 
myself  nnable  to  decide.  The  books  are  very  contradictoiy  on 
this  point.  Littleton,  sees.  649,  650,  and  Coke's  commentary  on 
them,  seems  to  me  to  indicate  that  it  is  in  abeyance.  But  there 
are  strong  opinions  to  the  contrary.  In  Sheffield  t.  Baicliffe^ 
Hob.  335,  it  is  said,  that  **  the  feoffment  of  tenant  in  tail  gives 
away  aU  the  estate  the  tenant  in  tail  feoffor  had,  as  concern- 
ing himself,  or  any  benefit  that  he  may  receive.  But  as  con- 
cerning his  issue  inheritable  to  the  entail,  and  for  their  good, 
there  remains  in  him  a  right  of  that  entail  by  force  of  the  stat- 
ute of  Westm.  2,  for  the  good  of  those  that  are  saved  by  that 
statute  against  his  alienations."  Again  (Id.  336),  **  A  tenant  in 
tail  hath  the  whole  estate  tail  and  all  the  right  of  it  in  himself, 
and  may  finally  and  totally  bar  it,  as  well  against  the  issue  as 
against  himself,  by  a  common  recoveiy,  notwithstanding  this 
statute;  but  by  a  feoffment,  he  could  not,  by  reason  of  this 
statute.  And,  therefore,  that  chief  and  mere  right  (which 
though  it  be  discontinued  is  not  barred  by  the  feoffment)  re- 
mains where  it  was  not  aliened;  for  it  is  not  in  his  power  by 
thatkindof  conveyance."  Again  (Id.  338), "  That  there  is  still  a 
right  in  the  tenant  in  tail  against  his  feoffment,  appears  in  that 
he  hath  stiU  power  to  bind  it  more  finally  and  totally,  by  his 
fine  or  recovery,  if  he  pursue  them  rightly."  And  (Id.  339), 
"  Littleton  was  confounded  in  himself  that  made  an  abeyance 
of  a  tenant  of  iotum  sUUum  auum,  and  yet  made  it  but  an  es- 
tate for  life."  And  in  the  case  of  Stone  v.  Neuman^  in  the  ex- 
chequer chamber,  Cro.  Car.  427,  six  of  the  judges  of  England 
said  that  *'  although  a  feoffment  by  tenant  in  fee  simple  gives 
all  estates,  interests,  and  rights,  yet  it  is  not  so  in  case  of  feoff- 
ment, made  by  tenant  in  tail;  because  the  estate  tail  is  an  inci- 
dent inseparable  to  his  person  and  Uood,  and  can  not  be  trans- 
ferred  to  any  other." 

But  whether  the  light  to  the  estate  tail,  after  adiacontinuance» 
and  during  the  life  of  tenant  in  tail,  be  in  abeyance,  or  lie  dor- 
mant in  the  tenant  in  tail,  it  is  absolutely  certain  that  ihm 
tenant  in  tail,  after  such  discontinQanoe,  has  the  right  and  thft 
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power,  with  the  assistance  and  co-operation  of  his  alienee,  to 
suffer  a  common  recovery,  which  will  inore  to  corroborate  and 
confirm  the  estate  of  his  alienee,  and  will  bar  the  issae,  etc: 
Sheffield  v.  Batclife,  Hob.  S34;  Lincoln  College  ca^e,  3  Bep.  68, 
b;  ChiuUeigVa  case,  1  Bep.  185,  186,  per  Gawdj,  justice,  1 
Pres.  Oon.  188. 

Thus  stands  the  law  in  England,  and  thus  stood  the  law  in 
this  country,  before  the  act  of  1776;  except  that  fines  and 
recoveries  were  prohibited  as  early  as  1706,  and  were  never 
afterwards  tolerated.  But,  although  estates  tail  were  not  per- 
mitted to  be  barred  by  fines  and  recoveries,  other  modes  were 
introduced  for  accomplishing  that  effect;  namely,  writs  of  ad 
quod  damnum,  where  the  estate  was  of  less  value  tiian  two  hun- 
dred pounds  sterling;  and  private  acts  of  assembly,  in  eachi 
particular  case,  where  the  estate  was  of  greater  value.  An  ex- 
amination of  our  statute  book  will  show  that  these  private  acts 
were  applied  to  docking  estates  tail,  in  every  variety  of  ciroum- 
stance  or  situation  in  which  a  common  recoveiy  could  be  re- 
sorted to  in  England  for  that  purpose.  Sometimes  the  entail 
was  docked  in  favor  of  the  tenant  in  tail  himself,  by  vesting 
the  entailed  lands  in  him,  in  fee  simple:  November,  1769,  c« 
78;  8  Hen.  stat.  at  large,  418.  Sometimes  it  was  docked  in 
favor  of  a  person  to  whom  the  tenant  in  tail  had  previously 
contracted  to  sell  it:  February,  1772,  c.  77,  78;  Id.  611,  643. 
The  act  of  November,  1769,  c.  77,  Id.  466,  presents  a  very 
striking  case,  bearing  a  strong  resemblance  to  the  case  before 
us.  It  is  as  follows:  Bichard  Johnson,  being  seised  of  lands 
in  tail,  with  divers  remainders  over,  conveyed  the  same  by  in- 
denture, bearing  date  June  7,  1744,  to  John  Bobinson,  who, 
with  others  claiming  under  him,  remained  in  possession  until 
November,  1769.  It  being  then  discovered  that  Johnson  had 
only  an  estate  tail  in  the  lands,  and  that  the  purchasers  were 
likely  to  be  disturbed  in  their  title,  and  the  said  Johnson  and 
his  family  involved  in  law  suits  on  that  account  (from  which  it 
is  manifest  that  he  sold  with  warranty ),  an  application  was  made 
to  the  legislature,  in  the  year  1769,  twenty-five  years  after  the 
sale,  and  while  the  discontinuance  worked  by  the  warranty  was 
still  in  force;  whereupon  an  act  was  passed  docking  the  estate 
tail,  and  vesting  the  entailed  lands  in  the  purchasers  under 
Johnson. 

I  come  now  to  the  construction  of  the  statute  of  October, 
1776,  docking  entails.  Its  title  is  ''  an  act  declaring  tenants  of 
lands,  or  slaves  in  taille,  to  hold  the  same  in  fee  simple;"  and 
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its  preamble  shows  that  it  was  enacted  in  lieu  of  the  former 
methods  of  docking  such  estates  tail.  The  connsel  for  the  ap- 
pellees contend,  that  this  statute  does  not  embrace  the  case  of 
an  estate  tail  that  was  discontinued,  so  long  as  the  discontinu- 
ance remains  in  force.  They  say  that  the  words  of  the  statute 
**  hath,  or  hereafter  may  have,  an  estate  tail  in  any  lands  or 
slaves  in  possession,"  and  the  subsequent  words,  "  shall  from 
henceforth,  or  from  the  commencement  of  such  estate  taille, 
stand  ijmo  facto  seised,"  etc.,  require  that  the  tenant  in  tail,  in 
whose  favor  the  statute  is  to  operate,  should,  at  the  time,  be 
seised  of  an  estate  tail  in  possession,  etc.  If  I  felt  myself 
bound  to  give  the  statute  a  strict  and  technical  construction,  I 
confess  I  could  not  deny  the  correctness  of  this  position.  But 
what  would  be  the  consequence  of  such  a  construction  ?  If  it 
be  adopted,  it  will  not  only  exclude  the  case  of  a  tenant  in  tail 
who  had  discontinued  the  entail,  and  the  case  of  an  estate  tail 
abated  by  the  entry  of  a  stranger,  on  the  death  of  tenant  in  tail, 
but  it  would  also  exclude  the  case  of  a  tenant  in  tail,  who  was 
disseised.  For,  a  tenant  in  tail  disseised  is  certainly  not  seised 
of  the  estate  tail.  Stnctly  and  technically  speaking,  even  his 
estate  is  turned  to  a  right:  a  right  of  entry:  1  Pres.  Es.  20,  21; 
ffoodrighi  v.  Foreder,  1  Taunt.  678.  And  if  the  statute  did  not 
operate  on  the  estate  of  tenant  in  tail,  who  had  discontinued 
or  who  was  disseised,  so  as  to  turn  it  into  a  fee  simple  at  the 
vexy  moment  of  the  enactment,  when  did  it  operate  on  it  so  as 
to  produce  that  effect  ? 

It  was  contended  in  the  argument,  that  the  estate  tail  must 
be  restored  by  the  entry  of  the  tenant  in  tail,  in  case  of  dis* 
seisin,  or  by  the  fbrmedon  of  the  issue  or  remainderman,  in  the 
case  of  a  discontinuance,  and  that  when  it  was  thus  restored  as 
a  fee  tail,  the  statute  would  instanter  act  upon  it  and  convert  it 
into  a  fee  simple.  I  can  perceive  nothing  in  the  statute  to  jus- 
tify this  pretension.  It  alludes  to  two  periods  only  for  its 
operation;  namely,  the  time  of  the  passage  of  the  act,  and  the 
commencement  of  the  estate  tail.  But  according  to  the  con- 
struction contended  for,  it  did  not  operate,  at  the  time  of  its 
passage,  upon  an  estate  tail  that  was,  at  that  time,  turned  into 
a  right  of  entry  or  a  right  of  action.  And  if  it  did  not  operate 
on  it  at  that  time,  it  can  not  operate  on  it  at  the  time  the  fee 
tail  is  restored  by  entry  or  action;  for  that  is  not  the  dommence- 
ment  of  the  estate  tail.  It  had  commenced  long  before,  and 
was  never  annihilated.  The  most  that  can  be  contended  for  is, 
that  it  was  suspended  or  in  abeyance,  by  the  discontinuance. 


G24  OsNDOFF  V.  TuBMAH.  [Tirgiiiia> 

The  remoTal  of  the  discontinuance  is  the  restoration  or  reani*' 
mation  of  the  estate  tail,  not  its  commencement.  It  certainly 
is  not  the  ''commencement"  of  the  estate  tail,  according  to  a 
strict  construction  of  the  statute;  and  the  advocates  of  a  strict 
construction  leave  no  right  to  insist  upon  it  as  to  one  clause, 
and  upon  a  liberal  construction  as  to  another.  Here,  then, 
would  be  two  classes  of  estates  tail,  those  restored  by  entry,  and 
those  restored  by  action,  on  which  the  statute  would  never 
operate;  to  which  we  might  add  those  cases  where  the  estate 
tail  was  under  a  mortgage  at  the  date  of  the  act.  Can  any  man 
read  the  preamble  of  this  statute,  and  believe  that  this  was  the 
intention  of  the  legislature?  It  is  a- law  founded  on  great 
principles  of  national  policy.  It  is  a  highly  remedial  statute, 
intended  to  remove  great  political  and  moral  mischief.  So  far 
from  being  restricted  to  a  rigid  technical  construction,  accord* 
ing  to  the  letter,  I  feel  myself  compelled  to  construe  it  accord- 
ing to  its  spirit,  and  thus  to  bring  within  the  scope  of  its  opera- 
tion all  cases  that  come  within  the  mischief  intended  to  be 
provided  against.  The  division  of  estates  into  estates  in 
possession,  remainder,  and  reversion,  comprehends  evexy  estate 
whatever;  so  far,  at  least,  as  relates  to  the  time  at  which  they 
confer  the  right  of  enjoyment:  1  Pres.  Es.  23.  When,  there* 
fore,  the  legislature  declared  that  all  persons  having  any  of 
these  descriptions  of  estates  tail,  should  from  thenceforth  be 
seised  thereof  in  fee  simple,  it  thought  not  of  technicality,  ii 
thought  not  of  the  particular  situation  in  which  persons  having 
rights  to  estates  tail  might  be  accidentally  placed  in  relation 
to  those  estates;  it  was  contemplating,  in  all  their  extent,  the 
various  mischiefs  which  it  was  its  object  to  remove;  it  intended 
that  all  estates  tail  should  be  thenceforth  converted  into  fees 
Ample. 

Mr.  Pendleton,  than  whom  no  man  was  better-  acquainted 
with  the  history  of  our  legislation,  informs  us  in  Carter  v.  lyier, 
thai  "  the  great  subject  of  discussion  in  the  legislature,  in  the 
year  1776,  was,  whether  they  should  restore  the  fine  and  recov- 
ery, which  was  objected  to  on  account  of  its  fictitious  nature, 
and  the  trouble  and  expense  attending  it;  but  the  principal  ob- 
jection was,  that  it  would  permit  the  tenants  to  continue  what 
was  considered  as  a  mischief;  and  that  those  who  possessed  the 
large  estates  would  have  an  inclination  to  continue  them  in  their 
families."  It  can  not  be  supposed,  that  the  legislature  was 
ignorant  of  the  nature  of  common  recoveries,  and  of  the  power 
of  the  donee  in  tail,  who  had  discontinued  the  estate  tail,  to 
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suffer  a  ooznmon  recovery  with  the  assistance  and  co-operation 
of  the  person  who  had  the  freehold;  and  that  sach  recovery 
would  operate  to  corroborate  and  confirm  the  estate  of  his 
alienee,  and  to  bar  the  issue  in  tail,  and  the  reversioner  and  re* 
mainderman.  It  can  not  be  believed,  that  it  had  forgotten  its 
own  practice  of  docking  estates  tail  by  private  acts,  in  favor  of 
the  persons  to  whom  the  tenants  in  tail  had  sold  with  warranty; 
and  that  the  effect  of  such  docking  was  to  vest  the  fee  simple 
in  the  alienee.  When,  therefore,  we  perceive  in  the  preamble 
of  the  statute  of  1776,  the  deep  conviction  of  the  legislature  of 
the  evils  of  estates  tail,  and  its  strong  determination  to  an- 
nihilate them,  even  in  opposition  to  the  wishes  of  those  inter- 
ested in  them,  can  we  believe,  that  the  new  mode  of  docking 
estates  tail,  which  they  adopted  in  preference  to  all  former 
modes,  was  intended  to  be  less  extensive  in  its  application,  and 
lees  efficacious  in  its  operation,  than  the  former  modes  were  ?  To 
my  mind  it  is  impossible.  I  can  not  doubt  but  that  this  statute 
was  intended  to  operate  as  one  great  universal  recoveiy,  and  to 
dock  all  estates  tail  whatever;  those  created  before  the  enact- 
ment, insianter  and  ipso  fado;  those  to  be  thereafter  created, 
from  the  moment  of  their  commencement.  And  such  was  the 
construction  given  to  the  first  statute  of  1776,  by  the  legislature, 
in  the  revised  statutes  of  1785  and  1792.  For  in  these,  they 
drop  all  the  expressions  of  the  act  of  1776,  which  gave  rise  to 
any  doubt  on  the  subject,  and  adopt  the  broadest  terms  known 
to  our  language:  "  Every  estate  in  lands  or  slaves  which  on  the 
seventh  of  October,  1776,  was  an  estate  tail,  shall  be  deemed  from 
that  time  to  have  been,  and  from  thenceforward  to  continue,  an 
estate  in  fee  simple.'' 

But,  it  is  said,  there  are  consequences  resulting  from  this  con- 
struction, which  the  legislature  could  not  have  intended;  and  it 
is  thence  inferred,  that  the  construction  is  unsound.  The 
premises  must  be  established  before  we  can  be  required  to  as- 
sent to  the  conclusion.  Those  who  urge  this  argument,  suppose 
the  following  case,  namely,  that  tenant  in  tail  had  discontinued, 
and  then  died  before  the  statute  of  1776;  or  that  he  had  been 
disseised,  and  then  died  after  the  right  of  entry  was  tolled,  but 
before  the  passing  of  the  statute;  or  that  a  tenant  in  tail  had 
died,  and  that  a  stranger  had  abated  before  the  enactment;  and 
they  then  assert  that,  if  these  rights  to  estates  tail  were  con- 
verted by  the  statute  of  1776,  into  rights  to  estates  in  fee  sim- 
ple, neither  the  issue  in  tail,  nor  the  remainderman  entitled  to 
them,  could  recover  them  by  formedon  in  the  deacender  or  re- 
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mainder;  and  that  thej  oould  not  recover  them  bjvrit  of  light, 
beoauBe  they  could  not  count  upon  their  own  seiain,  or  thai 
of  their  ancestors  in  their  demesne  as  of  fee. 

I  can  not  subscribe  to  the  correctness  of  the  position  aa  to  the 
writ  otformedon.  Coke  says:  "  The  writ  of  formedon  a  forma 
donaiumia  is  so  called  because  the  writ  doth  comprehend  the 
form  of  the  gift."  It  has  no  reference  to  the  nature  of  the  es* 
tate  which  it  seeks  to  recover;  for  it  is  applied  as  well  to  the 
recovery  of  estates  in  fee  simple,  as  of  estates  in  fee  tail.  Far- 
medon  in  the  reverter  lay  at  common  law  for  the  donor,  after  the 
failure  of  the  issue  of  tenant  in  fee  conditional  at  the  common  law  ; 
and  after  the  statute  de  donia^  it  lay  for  the  reversioner  after  the 
failure  of  issue  in  tail:  Plowd.  235,  a;  Booth,  154;  3  Thomas  Oo* 
Lit.  118,  note  D,  and  214,  note  N.  And  both  at  common  law,  and 
since  the  statute  de  dottia,  the  estates  recovered  by  the  formedon 
in  the  reverter  were  estates  in  fee  simple.  Farmedons  in  re* 
mainder  were  unknown  to  the  common  law,  but  were  given  by 
an  equitable  construction  of  the  statute  de  donis;  and  they  are 
given  as  well  to  a  remainderman  in  fee,  as  to  a  remainderman 
in  tail.  Fitzherbert  says:  '^The  writ  of  formedon  in  the  re- 
mainder  lieth  where  a  man  giveth  lands  to  one  in  tail,  the  re- 
mainder unto  another  in  tail,  and  afterwards  the  first  tenant  in 
tail  dieth  without  issue  of  his  body,  and  a  stranger  doth  abate 
and  deforce  him  in  the  remainder,  he  in  the  remainder  or  his 
heirs  shall  have  that  writ  ol  formedon  in  remainder.  And  so,  if 
the  first  tenant  in  tail  alieneth  in  fee,  and  dieth  without  issue 
of  his  body  begotten,  he  in  the  remainder  in  fee  shall  have  a 
writ  ot  formedon  in  remainder^  to  recover  his  estate,  etc:"  F. 
N.  B.  217.  As  to  formedona  in  deaoender,  it  is  true  that  since 
the  statute  de  donia,  they  have  not  been  used  in  England,  except 
for  the  recovery  of  estates  tail;  the  reason  of  which  is  veiy  obvi- 
ous, namely,  that  none  but  the  issue  in  tail  can  claim  by  descent 
performam  doni,  and  they  always  take  an  estate  tail;  yet  there 
was  one  instance  at  common  law,  in  which  even  the  formedon 
in  the  deacender  lay  for  the  recovery  of  a  fee  simple.  **  As,  if  a 
man  had  issue  a  son,  and  his  wife  died,  and  afterwards  he  took 
another  wife,  and  land  was  given  to  him  and  his  second  wife, 
and  the  heirs  of  their  two  bodies  begotten,  and  they  had  an- 
other son,  and  the  wife  died,  and  afterwards  the  father  died, 
and  a  stranger  abated;  there,  before  the  statute,  the  son  could 
not  have  a  mart  d'anceator;  for  one  part  of  the  writ  is  to  inquire 
if  the  demandant  be  next  heir  to  his  father,  and  that,  he  is  not, 
but  the  eldest  son  is  the  next  heir;  for  which  reason  such  writ 
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would  not  senre  upon  his  title,  and,  therefore,  before  the  statute, 
he  should  have  a  formedon  in  descender,  which  was  no  other 
than  a  writ  founded  on  his  case:''  Plowd.  239,  b. 

Thus  we  see  that  every  species  of  writs  of  formedon  has  been 
used  for  the  recoyerj  of  fee-simple  estates.  There  is  no  in- 
eompatibilitj,  therefore,  in  resorting  to  them  now,  for  the  re- 
covery of  estates  in  fee  simple  (made  such  by  the  statute  of 
1776),  in  all  those  cases  where  they  would  have  been  the  appro- 
priate remedy,  had  the  estates  remained  estates  tail.  The  en- 
largement of  the  estates  into  fee  simple  makes  no  difference.  In 
the  language  of  the  case  in  Plowden,  the  formedon  is  still  "  no 
other  than  a  writ  founded  on  his  case."  And  so  the  legislature 
must  have  understood  it;  for  it  has,  since  the  statute  of  1776, 
continued  to  prescribe  the  limitation  of  all  the  writs  of  forme- 
don; thus  showing  its  opinion  that  they  are  actions  which  may 
still  be  brought.  It  has  enlarged  the  estate,  but  left  the  remedy 
unchanged.  If  the  parties  in  the  supposed  cases  could  recover 
by  writs  of  formedon  (as,  I  think,  is  evident),  it  is  unnecessary 
to  inquire  whether,  if  they  could  not  thus  recover,  they  might 
recover  by  writ  of  right,  founded  on  the  statute. 

If  this  view  of  the  subject  be  correct,  the  argument  drawn 
from  the  supposed  consequences  of  our  construction,  falls  to  the 
ground. 

Upon  the  whole,  I  am  of  opinion  that  the  statute  of  1776 
docked  the  entail  of  the  land  in  controversy,  and  that,  as  the 
saving  clause  saves  the  rights  of  all  persons,  other  than  the  is- 
sue in  tail  and  those  in  remainder  and  reversion,  such  docking 
of  the  entail  inured  to  corroborate  and  confirm  the  fee  simple 
which  passed  by  the  deed  of  Prudence  Harbour,  and  that  the 
judgment  of  the  circuit  court  should  be  reversed  with  costs,  and 
judgment  entered  for  the  appellant. 

Bbooxb,  p.,  concurred. 

GtaxBi,  J.,  dissented.  He  said  no  other  question  like  that 
presented  in  this  case  would  ever,  in,  all  probability,  occur  here- 
after; and  differiug  with  his  brethren,  but  with  great  diffidence, 
he  should,  therefore,  not  discuss  at  large  the  questions  which 
had  been  so  elaborately  argued  at  the  bar,  but  state  the  result 
of  his  examination  of  them  as  succinctly  as  possible. 

The  deeds  of  lease  and  release  with  warranty,  made  by  Pru- 
dence, the  ancestor  of  the  appellees,  in  1769,  divested  her  of 
the  estate  tail,  and  of  all  right,  present  or  future;  she  had  no 
longer  jiis  in  re  norjva  ad  rem;  she  was,  thereafter,  incapable  of 
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receiving  an  efiEectaal  release  of  the  reversion,  and  under  no  cir- 
cumstances could  she  be  remitted  to  the  estate  tail.  Her  estate 
being  a  fee  tail  general,  and  necessarily  to  descend  with  the 
warranty  to  the  issue  in  tail,  that  warranty  operated  as  an  im- 
mediate discontinuance,  converting  the  estate  tail  into  a  mere 
right,  and  putting  that  in  abeyance,  necessarily  to  remain,  upon 
her  death,  to  the  issue  in  tail,  if  any,  and  if  none,  to  those  in  re- 
version, not  as  an  estate  to  be  reduced  to  possession  by  entry, 
but  a  right  to  be  asserted  by  a  writ  otformedon  only,  unless  that 
right  was  barred  in  her  life-time  and  before  it  Tested  by  some 
lawful  means.  That  might  be  done  in  England,  in  such  a  case, 
by  a  common  recoveiy  vrith  double  voucher,  both  as  to  the  issne 
and  those  in  reversion  and  remainder;  and,  as  to  the  issue,  by 
a  fine  only;  neither  of  which  passed  any  new  or  additional  in- 
terest from  the  tenant  in  tail,  but  only  operated  as  estoppels, 
corroborating  the  first  conveyance  incidentally,  by  barring  the 
right  of  the  issue,  etc.,  as  the  case  might  be,  even  although  the 
recoveree  in  the  recovery,  or  cognizee  in  the  fine,  were  utter 
strangers  to  the  first  conveyance.  But  in  Virginia,  those  rights 
could  not  be  barred  by  either  of  those  methods,  that  being  ex- 
pressly prohibited  by  statute,  and  there  were  no  means  of  bar- 
ring them  but  by  special  act  of  assembly. 

That  is  said  to  have  been  the  effect  of  our  statutes  of  1776 
and  1785,  converting  estates  tail  into  fees  simple,  or  of  the 
statute  of  1792,  repealing  the  statute  de  donis  with  all  other 
English  statutes. 

The  statute  of  1776,  in  terms,  applies  only  to  estates  tail  in 
possession,  or  in  reversion,  or  remainder,  after  an  estate  for  life 
or  a  lesser  estate.  And  neither  Prudence  nor  Yanderer,  or  in- 
deed any  other  person,  had  any  such  estate  in  possession,  re- 
mainder, or  reversion,  at  the  passing  of  the  statute,  or  at  any 
time  since.  The  saving  of  the  rights  of  all  persons  other  than 
the  issue  in  tail  and  those  in  reversion  or  remainder,  is  an  ex- 
ception in  favor  of  the  rights  of  strangers,  in  the  cases  embraced 
in  the  enacting  clause,  leaving  it  to  operate  in  the  cases  pro- 
Tided  for,  as  to  the  issue  and  those  in  reversion  or  remainder, 
as  if  there  were  no  saving  whatever,  or  as  if  the  enacting  clause 
had  been  concluded  by  a  declaration,  that  in  all  such  cases  the 
issue  in  tail  and  those  in  reversion  or  remainder,  should  be 
absolutely  barred  of  all  right.  The  present  case  certainly  does 
not  come  within  the  literal  terms  of  that  statute. 

The  act  of  1785  is  in  more  general  terms.  It  provides,  "  that 
every  estate  which  on  seventh  October,  1776,  was  an  estate 
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tail,  shall  be  deemed  from  that  time  to  have  been,  and  thence- 
forward to  continue,  an  estate  in  fee  simple;  and  eyeiy  estate 
which  since  hath  been  limited,  so  that,  as  the  law  aforetime  was, 
such  an  estate  would  haye  been  an  estate  tail,  shall  also  be 
deemed  to  haye  been  and  to  continue  an  estate  in  fee  simple. 
And  all  estates  which  before  seventh  October,  1776,  by  the  law, 
if  it  remained  unaltered,  would  have  been  estates  in  fee  tail, 
and  which  now,  by  Tirtue  of  this  act,  are  and  will  be  estates  in 
fee  simple,  shall  from  that  time  (October,  1776),  and  hence- 
forth, be  discharged  of  the  conditions  annexed  thereto  by  the 
common  law,  restraining  alienations  before  the  donee  shall  have 
issue;  so  that  the  donees,  or  persons  in  whom  the  conditional 
fees  vested,  or  shall  vest,  had  and  shall  have  the  same  power 
over  the  said  estates,  as  if  they  were  pure  and  absolute  fees." 
In  strictness  the  right  in  question  was  not  an  estate  tail  in  Oc- 
tober, 1776,  the  estate  having  been  divested  and  turned  to  a 
mere  right  by  the  conveyance  of  1769.  And  the  absolute  power 
over  such  estates  (as  over  a  pure  and  absolute  fee)  is  declared 
to  have  been,  or  thereafter  to  be,  in  him  in  whom  the  estate 
was  vested  in  October,  1776,  or  in  him  in  whom  it  had  since 
been  or  might  thereafter  be  vested.  The  right  in  question  was 
not  Tested  in  Prudence  in  October,  1776,  or  at  any  time  there- 
after; and  if  such  a  right  was  converted  by  the  statute  into  a 
right  of  fee  simple,  it  remained  in  this  new  character,  as  in  its 
former,  a  right  vested  in  no  one  during  the  life  of  Prudence, 
and  vested  upon  her  death  in  her  children,  converted  into  a  fee 
simple.  But  I  do  not  think  that  either  statute  in  its  terms  af- 
fected any  estate  or  right  not  vested  in  some  one,  nor  until  it 
was  vested;  and  then,  and  then  only,  operated  upon  the  vested 
estate,  and  converted  it  into  a  fee  simple.  U  it  had  been  in- 
tended ta  effect  rights  in  abeyance,  the  language  of  the  statutes 
would  not  have  left  that  doubtful. 

Kor  do  I  think  that  the  case  comes  within  fhe  equity  of  th€ 
statutes.  The  purpose  of  the  legislature  was  to  suppress  an  ex- 
tensive public  mischief,  the  perpetuation  of  property  in  particu- 
lar families  by  entails;  a  practice  greatly  encouraged  by  oui 
previous  legislation.  This  object  was  completely  efifected  by 
giving  an  unlimited  power  of  idienation,  prospectively,  to  those 
then  or  thereafter  possessed  or  entiUed  to  entailed  property, 
without  ratifying  their  acts  already  done,  which,  when  done, 
were  unlawful,  and  which  could  not  be  rendered  valid  by  any 
act  in  their  power  without  the  aid  of  a  legislative  act.  These 
eases  were,  moreover,  very  rare;  and  in  those  which  existed,  the 
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fee  simple,  right,  and  power  of  alienation,  would  be  euspended 
only  during  a  life  in  being,  within  the  period  universally  al- 
lowed  for  executory  limitationB  in  fayor  of  family  settlements. 
And  general  laws  are  usually  considered  as  providing  for  those 
oases  which  most  frequently  occur. 

It  was  objected,  that  if  the  appellees  are  entitled,  they  are  en- 
titled as  fee-simple  owners;  and  therefore  can  not  maintain  a 
writ  of  formedon.  My  brother  Oabell  has  shown  that  a  writ  of 
formedon  in  descender,  as  well  as  in  reverter,  would  lie  at  com- 
mon  law  for  the  recovery  of  a  f eenumple  estate,  whenever  a  vnit 
of  right  would  not  lie.  And  here,  if  the  appellees  were  enti- 
tled in  fee  simple,  they  could  not  maintain  a  writ  of  right,  aa 
they  could  not  allege  a  seisin  in  demesne  as  of  fee,  either  uk 
themselves  or  their  ancestor,  from  whom  they  claim  by  descent 
as  heirs.  They  can  claim  only  per  formam  donu  So  that 
whether  the  right  cast  upon  them  was  a  right  in  fee  tail  or  fee 
simple,  it  could  only  be  asserted  in  a  writ  of  formedon. 

The  statute  of  1792,  abrogating  the  English  statutes,  ex- 
pressly saves  all  rights  arising  under  any  such  statute  at  any 
time  before  the  commencement  of  the  act,  in  the  same  conditioa 
in  all  respects  as  if  the  act  had  never  been  made.  The  savings 
is  not  confined  to  yested  rights,  but  extends  to  all  of  eveiy 
possible  description;  and,  consequently,  to  the  right  in  thia 
case  then  existing  and  in  abeyance. 

As  to  the  question  whether  the  heir  of  Prudence  at  the  com- 
mon law,  or  her  heirs  under  our  statute  of  descents,  would  be 
entitled,  if  either,  the  settled  doctrine  is,  that  the  estate  tail 
goes  to  the  heir  of  the  body  who  would  inherit  the  land  en- 
tailed, if  his  anoenstor  held  Uie  same  land  in  fee;  as  if  gavdkind 
land  is  entailed,  it  goes  to  all  the  sons;  if  borough-English,  to 
the  youngest;  and  if  the  tenure  of  the  land  so  entailed  i» 
changed  to  the  common  law  tenure,  it  goes  afterwards  to  the 
heir  at  the  common  law,  the  eldest  son.  So  here,  whoever,  by 
our  general  law  of  descents,  would  be  entitled  to  inherit 
the  land,  if  the  ancestor  held  in  fee,  are  entitled  to  claim  as 
heirs  in  tail  per  formam  doni,  if  the  heirs  in  tail  have  any  right. 

Upon  the  whole,  if  left  to  my  own  judgment,  I  should  be  of 
opinion  to  afiSrm  the  judgment  of  the  circuit  court,  but  with 
oonsiderable  doubt,  much  increased  by  the  strong  opinions  oi 
my  brethren  to  the  contraiy. 

Judgment  reversed,  and  judgment  entered  for  the  tenaai. 

Absent,  Coaltib»  J. 
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NoBBis  V.  Hume. 

[9  LbOB.  8S4.J 

Gbahcibt  will  kot  Beubtb  AaAnrsT  a  JtTBOMXiiT  AT  Law,  on  tiia  gronnd 
of  iMwly  diaocnrered  evideooe,  where  there  ii  no  loggeition  of  fimad,  ao* 
oidflnt,  miiteke^  or  of  any  other  ciroomstanoe  prerenting  the  par^  from 
having  made  the  defense  at  law. 

Bill  for  an  injunction  against  a  judgment  at  law  in  an  ac- 
tion of  debt  brought  against  complainant  by  Hume  and  Davis 
and  wife.  In  the  action  at  law  the  defendant  pleaded  that  he 
had  paid  the  amount  of  the  debt  to  Davis  after  his  marriage 
with  the  obligee  and  before  notice  of  the  assignment  to  Hume. 
That  defense  was  not  made  out.  But  in  this  bill  Norris  stated 
that  he  cotdd  now  prove  facts  tending  to  sustain  his  special 
plea,  but  assigned  no  reason  why  he  had  been  unable  to  show 
the  same  facts  in  the  action  at  law;  nor  did  the  bill  ask  a  dis- 
covery. The  county  court  perpetuated  the  injunction.  On  ap* 
peal  to  the  superior  court  the  injunction  was  dissolved  and  the 
bill  dismissed  with  costs.    Whence  Norris  appealed  to  this  court 

Sianard,  for  the  appellant. 

AUomey-^enerdl,  conira. 

Gbxkh,  J.  As  the  bill  does  not  state  that  a  discovery  from 
Hume,  or  from  Davis  and  wife,  was  necessary  to  enable  Norris 
to  establish  the  facts  relied  on  in  his  bill  as  the  ground  of  re- 
lief, the  question  does  not  arise,  whether  such  a  suggestion, 
well  founded,  would  give  jurisdiction  to  a  court  of  equity,  after 
a  trial  at  law  upon  issues  involving  those  very  facts.  That  is  a 
question,  therefore,  which  it  is  not  necessary  now  to  discuss;  if 
it  were,  I  should  strongly  incline  to  concur  in  the  views  taken 
of  it  by  my  brother  Oarr,  in  Faulkner^8  adminisirairix  v.  iSfor- 
1000(1,  6  Band.  126.  The  present  case  is  nothing  more  or  lesa 
than  an  appeal  from  the  judgment  of  a  court  of  law,  to  a  court 
of  chancery,  for  a  new  trial  there  of  the  same  issue  that  had 
been  tried  at  law,  without  any  suggestion  of  fraud,  accident,  or 
mistake,  or  any  other  circumstance  which  prevented  the  party 
from  making  his  defense  at  law,  upon  exactly  the  same  proofs 
which  he  now  exhibits  in  chancery.  Upon  this  ground,  I  am 
of  opinion  that  the  chancellor's  decree  ought  to  be  aflbmed. 

The  other  judges  concurred.    Decree  afSrmed. 

Absent,  Bbooxb,  P. ,  and  Coalteb,  J. 
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Wilson  v.  Tobbebt. 

Smthko  Agm  ▲  Ddault  at  the  Term  in  which  the  jndgmeDt  wm 

dered,  on  good  canse  shown,  and  permitting  the  defendant  to  plead  the 
statate  of  limitations,  is  not  error. 

Om  Pabtnbb*  after  the  DissoLirnoN  of  the  firm,  can  not^  without  expreee 
anthority,  create  or  revive  a  debt  against  his  late  partners. 

Assumpsit  on  a  bill  of  exchange,  accepted  by  the  partnership 
of  which  Torbert  was  a  member.  From  the  first  bill  of  excep- 
tions taken  by  the  plaintiff,  it  appeared  that  on  the  eighth  day 
of  the  special  term  held  in  Febraary,  1828,  which  was  the  re- 
turn term,  on  motion  of  the  plaintiff's  attorney,  judgment  by 
default  was  rendered  against  the  defendant,  for  want  of  a  plea, 
no  appearance  having  been  then  entered  by  him,  nor  plea  filed. 
On  the  next  day,  the  defendant's  counsel  moved  to  set  aside  the 
default,  and  asked  leave  to  plead.  In  opposition  to  the  motion, 
the  consent  rule,  id  these  words,  signed  by  the  counsel  for  the 
parties,  was  read:  **  We  agree  that  the  time  for  filing  declara- 
tions in  the  causes  in  which  appearances  shall  be  entered  during 
the  first  week  be  extended  to  the  first  day  of  the  next  term  of 
this  court."  The  plaintiff's  attorney  admitted  that  his  declara- 
tion was  not  filed  until  a  short  time  on  the  same  day  before  the 
judgment  was  moved  for  by  him,  and  offered  to  open  the  de- 
fault and  permit  the  defendant  to  plead  any  plea  other  than  the 
statute  of  limitations,  and  even  that  if  accompanied  by  an  affi- 
davit that  the  debt  had  been  paid.  The  court  granted  the 
defendant's  motion,  and  permitted  him  to  plead  the  statute  of 
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limitations,  on  which  issue  was  joined.  On  the  trial  the  plaintiff 
produced  in  eridence  the  deposition  of  one  Simpson,  who  de- 
posed that  he  was  a  member  of  the  firm  on  which  the  bill  was 
drawn;  that  the  firm  was  now  dissoWed;  that  he  had  not  paid 
the  bill,  and  that  the  debt  was  justly  due  and  had  not  been 
paid  by  Torbert,  as  he  believed.  This  eyidence  was  rejected, 
whence  an  exception  was  taken.    Judgment  for  the  defendant. 

Acre,  for  the  plaintiff  in  error.  The  default  should  not  haye 
been  set  aside  to  permit  of  the  plea  of  the  statute  of  limita- 
tions. The  deposition  ought  to  haye  been  received:  Wood  y. 
Braddick,  1  Taunt.  104;  Ocmierfidd  y.  England,  6  Burr.  2680; 
Oow  on  Part.;  2  Poth.  on  Ob.  109,  125;  2  Doug.  651;  8 
Cranch,  79. 

Ocrdon  and  HaU,  contra.  The  setting  aside  the  default  is  a 
matter  of  discretion  and  can  not  be  revised.  The  declarations 
of  a  partner  after  the  dissolution  of  the  firm  are  not  admissible 
Uy  bind  the  partnership:  Walden  y.  Sherburne,  16  Johns.  409; 
Thompson  y.  CaldweU,  8  litt.  186;  Sheliei/  y.  Ouy,  11  Wheat. 
861;  8  Kent's  Com.  25;  7  Oom.  Dig.  486;  2  Stark.  Ey.  89,  41; 
BeU  y.  Mlorrison,  1  Pet.  851. 

Sarold,  J.  From  the  first  bill  of  exceptions,  this  case  ap- 
pears not  to  have  been  embraced  by  the  consent  rule,  inas- 
much as  no  appearance  was  entered  for  the  defendant  during 
the  first  week,  consequently  the  declaration  under  the  statute 
was  due  on  the  third  day  of  the  term.  It  was  not  filed  until 
the  eighth;  the  statute  allows  defendants  three  days  to  file 
their  pleas,  after  the  expiration  of  the  time  given  for  filing 
declarations.  Here  the  motion  was  made  to  open  the  judg- 
ment by  default,  and  for  leave  to  plead  on  the  next  day  after 
the  declaration  had  in  fact  been  filed.  In  the  further  disposi- 
tion of  this  exception,  it  is  sufficient  to  observe  that  the  statute 
contemplates  an  allowance  of  three  days  for  filing  pleas,  after 
the  declarations  have  been  received.  By  means  of  the  plaint- 
iff's default,  the  defendant  was  denied  an  opportunity  to  plead 
until  one  day  anterior  to  that  on  which  he  moved  to  plead. 
The  statute  vests  a  discretion  in  the  court  to  extend  the  time 
for  pleading,  according  to  circumstances.  It  was  also  a  power 
incident  to  the  court,  on  common  law  principles,  to  set  aside 
judgments  by  default  at  any  time  during  the  term,  on  reason- 
able cause  shown.  To  regard  such  judgment  and  a  variety  of 
orders,  which  must  necessarily  be  rendered  ex  parte,  or  on  im- 
perfect knowledge  of  the  facts,  conclusive  on  the  courts,  would 
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be  a  dangeroas  and  inoonvenient  abridgment  of  their  powexs; 
hence,  we  think  there  was  no  error  in  cietting  aside  the  judg- 
ment by  default,  and  permitting  the  defendant  to  plead. 

The  second  bill  of  exceptions  presents  the  highly  interesting 
questions:  1.  Whether  the  acknowledgment  of  a  debt  by  one 
partner,  after  the  dissolution  of  the  firm,  is  sufficient  to  take 
the  case  out  of  the  statute  of  limitations  as  to  the  other  part- 
ners; 2.  Whether  the  admission  or  promise  in  the  manner  and 
to  the  extent  made,  amounts  to  a  sufficient  acknowledgment  of 
a  present  subsisting  debt.  The  latter,  as  well  as  the  former, 
being  a  graye  and  highly  yexed  question,  and  being  found, 
from  the  result  of  our  deliberations,  unimportant  in  the  deter* 
mination  of  this  case,  no  opinion  is  expressed  upon  it.  Our 
opinion  respecting  the  responsibility  of  one  partner  for  the  ac* 
knowledgment  of  debts  by  another,  after  a  dissolution,  will 
dispose  of  this  case.  It  is  a  subject  on  which  there  has  been 
great  diversity  of  opinion  both  in  England  and  the  United 
States;  and  a  full  review  of  them  would  extend  this  opinion 
far  beyond  a  proper  length.  It  is,  therefore,  deemed  sufficient 
to  refer  only  to  such  cases  as  are  belieyed  to  furnish  ample  an- 
thority  to  this  court  to  decide  the  question  according  to  our 
conceptions  of  justice,  and  the  soundest  principles  of  policy. 

It  is  true,  as  contended  in  argument,  that  the  case  of  Whil^ 
comb  Y.  Whiiing,  2  Doug.  662,  which  held  that  an  acknowledge 
ment  of  a  debt  by  one  of  many  joint  and  seyeral  promisors, 
took  the  case  out  of  the  statute  as  against  the  others,  has  gen- 
erally been  treated  as  a  leading  case  in  England,  and  has 
greatly  influenced  the  decisions  in  this  country  in  similar  and 
analogous  cases.  But  it  is  equally  true  that  in  both  countries, 
many  tribunals  of  the  first  eminence  have  expressed  strong  dis* 
approbation  of  the  rigor  of  the  rule;  and  that  several,  espe* 
dsdly  in  this  country,  have  overruled  the  doctrine  as  unsound. 
It  must  be  admitted  that  in  the  state  of  New  Tork  the  principle 
is  still  maintained  that  the  confession  of  one  partner,  without 
any  express  authority  to  settle  the  business  of  the  concern, 
made  after  the  dissolution,  will  take  the  case  out  of  the  statute. 
But  in  that  state  it  is  held  that  the  acknowledgment  will  not, 
of  itself,  be  evidence  of  an  original  debt,  because  that  would 
enable  one  partner  to  bind  the  other  in  new  contracts;  yet  the 
original  debt  being  proved  or  admitted,  the  confession  of  one 
will  bind  the  other,  so  as  to  prevent  him  from  availing  himself 
of  the  statute:  Smith  v.  D.  and  O.  Ludlow,  6  Johns.  267. 

A  similar  doctrine  seems  to  have  prevailed  in  the  supreme 
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ooort  of  Massaohusetts:  Hunt  y.  BridgJum,  2  Pick.  681  [18  Am. 
Dec.  468];  and  also  in  Yirginia,  SheUon  t.  Cocke,  8  Munf .  191. 
The  supreme  court  of  Pennsjlvania  has  established  for  its  gov- 
emmenty  the  contrary  doctrine,  that  the  acknowledgment  by 
one  partner,  after  the  dissolution  of  the  partnership,  will  not 
take  the  case  out  of  the  statute,  as  to  the  other  partners.  The 
same  rule  of  decision  has  uniformly  prevailed  kx  the  supreme 
court  of  Kentucky,  as  is  shown  in  the  very  elaborate  opinion  of 
the  supreme  court  of  the  United  States,  delivered  by  Justice 
Story,  in  the  case  of  Bell  v.  Morrison  eial.,1  Pet.  851. 

In  this  decision  of  the  supreme  court  of  the  Union,  not  only 
are  all  the  most  respectable  authorities  on  this  subject  reviewed 
with  deliberation,  but  the  reason  and  analogy  of  the  principle 
are  fully  investigated.  That  case,  it  is  true,  as  contended, 
oxiginated  in  the  district  of  Kentucky,  and  the  decision  was 
made  with  reference  to  the  rules  of  decision  in  that  state.  The 
coTurt  remarked,  that  it  was  their  duty,  in  a  case  arising  in  Ken- 
tacky  to  pursue  the  spirit  of  the  decisions  there,  so  far  as  the 
principles  on  which  they  were  made  could  be  gathered*  They 
also  admitted  that  **  the  English  cases  decided  since  the  Ameri- 
can revolution,  are,  by  an  express  statute  of  Kentucky,  declared 
not  to  be  of  authority  in  their  courts;  and  consequently,  Whii- 
comb  v.  WhiHng,  in  Douglass,  and  the  cases  which  have  followed 
it,  leave  the  question  in  Kentucky  quite  open  to  be  decided 
upon  principle." 

It  is  not  recollected  that  this  question  has  ever  before  been  fully 
presented  to  this  court,  or  decided  by  it.  The  provisions  of  the 
English  statute  of  limitations,  of  that  of  Kentucky,  and  of  our 
own,  are  understood  to  be  the  same,  so  far  as  they  relate  to  the 
question  under  consideration;  consequentiy,  the  decision  of  this 
question,  abstractly  considered,  ought  to  be  the  same  under 
either.  As  no  previous  adjudication  of  our  own  has  established 
a  local  precedent,  that  duty  remains  to  be  performed.  Princi- 
ples which  have  been  satisfactorily  settied  by  a  uniformity  of 
English  decisions,  in  relation  to  subjects  of  which  the  law  and 
reason  are  the  same  with  us,  are  ordinarily  recognized  as  rules 
for  the  government  of  this  court;  more  especially  if  the  same 
rules  have  been  generally  adopted  by  the  American  tribunals; 
yet  the  authority  of  the  court  to  construe  our  own  statutes,  ac- 
cording to  our  convictions  of  justice  and  right,  can  not  be  de- 
nied. If  the  courts  of  England,  or  of  any  state,  have  adopted 
principles  of  decision,  which  long  experience  and  improved  re« 
flection  have  condemned,  and  with  which  the  same  courts  have 
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become  diasatisfied,  such  can  not  be  received  as  safe  precedents 
for  us.  In  the  ease  of  Bell  t.  Morrison  el  al.,  already  cited, 
Justice  Stoiy,  referring  to  the  doctrine  of  Wkiicomb  y.  WhUing, 
remarks  that  it  has  not  been  received,  even  in  England,  with- 
out hesitation,  and  reviews  some  of  the  English  cases  thus: 

**  In  Chrhe  t.  Bradshaw^  8  Esp.  155,  Lord  Eenyon  at  nisi 
prims  expressed  some  doubts  of  it;  and  the  cause  went  off  on 
the  other  ground.  And  in  Brandram  y.  WharUm,  1  Bam.  & 
Aid.  463,  the  case  was  veiy  much  shaken,  if  not  overturned. 
Lord  EUenborough,  upon  that  occasion,  used  language  from 
which  his  dissatisfaction  with  the  whole  doctrine  maybe  clearly 
inferred.  *  This  doctrine,'  said  he,  *  of  rebutting  the  statute  of 
limitations  by  an  acknowledgment,  other  than  that  of  the  party 
himself,  was  begun  with  the  case  of  Wkiicomb  v.  WkUing.  By  that 
decision,  where,  however,  there  was  an  express  acknowledgment 
by  an  actual  payment  of  part  of  the  debt  by  one  of  the  parties, 
I  am  bound.  But  that  case  was  full  of  hardship,  for  this  in- 
convenience may  follow  from  it:  Suppose  a  person  liable,  with 
thirty  or  forty  others,  to  a  debt;  he  may  have  actually  paid  it; 
he  may  have  had  in  his  possession  the  document  by  which  that 
payment  was  proved,  but  may  have  lost  his  receipt;  then, 
though  this  was  one  of  the  very  cases  which  the  statute  was 
passed  to  protect,  he  may  still  be  bound,  and  his  liability  re- 
newed by  a  random  acknowledgment,  made  by  some  one  of  the 
thirty  or  forty  others,  who  may  be  careless  of  what  mischief  he 
is  doing,  and  who  may  not  know  of  the  payment  which  has 
been  made.'" 

Though  the  supreme  court  in  the  case  referred  to  admit  that 
their  opinion  was  influenced  in  some  degree  by  the  prindplefi 
of  the  Kentucky  decisions;  yet  they  use  language  from  which 
their  opinion,  in  the  abstract,  can  not  be  mistaken.  The 
opinion  remarks,  that  *^  by  the  general  law  of  partnership,  the 
act  of  each  partner,  during  the  continuance  of  the  partnership, 
and  within  the  scope  of  its  object,  binds  all  the  others.  It  is 
considered  the  act  of  each  and  of  all,  resulting  from  a  general 
and  mutual  delegation  of  authority.  Each  partner  may  there- 
fore bind  the  partnership  by  his  contracts  in  the  partnership 
business;  but  he  can  not  bind  it  by  any  contract  beyond  those 
limits.  A  dissolution,  however,  puts  an  end  to  the  authority. 
By  the  force  of  its  terms,  it  operates  as  a  revocation  of  all 
power  to  create  new  contracts;  and  the  right  of  partners,  aa 
such,  can  extend  no  further  than  to  settle  the  partnership  con- 
cerns already  existing,  and  to  distribute  the  remaining  funds. 
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Even  bhis  right  may  be  qualified  and  restrained  by  the  express 
delegation  of  the  whole  authority  to  one  of  the  partners."  In 
the  further  examination  of  the  subject,  the  same  opinion  fully 
declares  the  dootrine  that  an  acknowledgment  or  promise,  to 
take  a  case  out  of  the  statute,  is,  both  upon  principle  and  au« 
thority,  to  be  deemed,  not  a  mere  continuation  of  the  original 
promise,  but  **  a  new  contract,  springing  out  of  and  supported 
by  the  original  consideration;"  and  that  ''after  a  dissolution 
no  one  partner  can  create  a  new  contract  binding  upon  the 
others;  that  his  acknowledgment  is  inoperative,  and  void  as 
to  them."  It  has  not  escaped  notice,  that  in  the  opinion  thus 
quoted  the  court  was  not  unanimous,  but  it  was  the  opinion 
of  the  majority  of  the  highest  tribunal;  other  questions,  no 
less  difficult  and  important,  were  also  involved  in  the  case,  and 
it  does  not  appear  from  which,  or  whether  from  any  of  the 
principles  quoted,  there  was  any  dissent. 

In  the  case  of  Clementaon  y.  WiUiama,  8  Cranoh,  72,  the  same 
questions  were  brought  before  the  same  court,  viz. :  what  was  a 
sufficient  acknowledgment  to  take  a  case  out  of  the  statute,  and 
whether  an  acknowledgment  by  one  partner  would  revive  the  debt 
as  against  the  other.  The  case  went  off  on  the  ground  that  the 
acknowledgment  was  insufficient  to  revive  the  debt  against  the 
other,  and  the  latter  was  left  by  the  court  as  a  question  unde- 
termined. In  the  decision,  however,  Ohief  Justice  Marshall 
remarked  that "  so  far  as  decisions  have  gone  on  this  point, 
principles  may  be  considered  as  settled,  and  the  court  will  not 
lightly  unsettle  them.  But  they  have  gone  full  as  far  as  they 
ought  to  be  carried,  and  this  court  is  not  inclined  to  extend 
them.  The  statute  of  limitations  is  entitled  to  the  same  respect 
with  other  statutes,  and  ought  not  to  be  explained  away."  This 
was  as  early  as  1814. 

Chancellor  Kent,  3  Oom.  26,  maintains  the  dootrine  which 
appears  to  have  been  preferred  by  the  supreme  court  of  the 
United  States.  He  says:  **  Of  late,  the  decision  in  Whitcomb  v. 
Whiting  has  been  very  much  questioned  in  England,  and  it 
seems  now  to  be  considered  as  an  unsound  authority,  by  the 
court  which  originally  pronounced  it.  And  we  have  the  best 
authority  in  this  country  for  the  conclusion  that  the  acknowl- 
edgment of  a  debt  by  a  partner,  after  the  dissolution  of  the 
partnership,  will  be  of  no  avail,  and  will  not  take  the  debt  out 
of  the  statute  as  to  the  other  partner,  on  the  ground  that  the 
power  to  create  a  new  right  against  the  partnership  does  not 
exist  in  any  partner  after  the  dissolution  of  it;  and  the  acknowl- 
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edgment  of  a  debt,  banned  hy  the  statate  of  limitatinnSy  is  not  a 
mere  continiiatioii  of  the  original  promiBe,  but  a  new  contract 
springing  oat  of »  and  supported  by,  the  original  oonsideration. 
This  is  the  doctrine  not  only  in  Pennsylvania,  but  in  the 
snpreme  court  of  the  United  States,  and  the  law  in  England 
and  in  this  country  seems  equally  to  be  tending  to  this  eondu- 
sion."  This  review  of  the  authorities  is  deemed  sufficient  to 
dispose  of  the  case,  and  I  think  leads  irresistibly  to  the  condn^ 
mon  that  one  partner,  after  the  dissolution,  without  express 
authority,  can  not  create  or  revive  a  debt  against  his  late  part- 
ners, and  in  this  opinion  the  court  are  unanimoos.  Therafars, 
the  judgment  is  affirmed. 

Cbshbbaw,  J.,  not  sitting. 

Judgment  affirmed. 


PdWEBS  or  Pabtsxbs  Aina  Dnsouniov  or  Rbl— See  the 
ChraveB  v.  Merry,  16  Am.  Deo.  471,  and  the  note  thvoto  hi  vhioh 
to  tlus  qneition  ariiing  during  the  coazee  of  thie  wenm  wtj  be  fioond. 

Uroir  THE  Vauuit  or  a  Nori  Mins  arss  DosouFCRnr  by  coeof  the 
BiBi,  see  vrawv  t.  Jltrrjfp  MtprcL 
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[S  SEnma^  as.] 

To  EHVoacB  THS  SPBcnno  FnaoBXAVcs  or  AoaasMESii  Is  aa  appniKiito 

office  of  chaaoeiy. 
Ths  PBXVBsnoir  or  LmoATioir  nnder  aome  dreoxnataaoaa  tena  a  aabjeel 

for  chancery  Jnxiidiction.    To  prarent  moltiplioity  of  aidta  where 

haa  a  n^^Kt  which  variooa  peraona  may  controvert  in  difibfent 

equity  will  lend  ita  aid  and  direct  an  iaane  to  try  the  li^^t. 
It  18  HO  OBJScnoH  nr  Such  Casb,  to  the  interference  of  chaaoaiy,  tiiat  the 

comphunant  haa  not  eetaUiBhed  at  law  the  r|^t  which  the  hill  aeeka  ta 

quiet 
It  IB  HOT  KfCTBSART  IH  BiLLS  OT  Pkacb  that  there  Should  appear  to  be  wnj 

privity  or  connection  between  the  derandantaL 
Av  Equitablx  Tjtlm  Fbmvajlr  agunat  the  credxtora  and  jwiuihaaiiiB  of  him 

who  haa  the  mere  naked  legal  tiUe. 
BviDXHCs  or  AH  Equitablx  Titlb  hhkd  hot  hb  BaooanaD  aa  agaiaBt  credit- 

ora  and  aaboeqnent  pnrohaaenL 
PosBOBiOH  or  Lahdb  puts  a  poiehaaer  or  creditor  on  Inqniiy  aa  to  the  titlo 

of  tnch  peraon. 

Bill  filed  against  Moi^fan  and  several  of  his  judgment  cred- 
itors. The  complainants  alleged  that  Morgan  became  the  pro- 
prietor of  several  lots  of  land,  which  he  agreed  to  sell  to  the 
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complamants  in  consideration  of  a  sum  of  money  which  he  was 
then  owing  to  them;  that  Morgan  gave  a  bond  conditioned  for 
ihe  conyeyance  of  the  title  to  three  of  the  lota  as  soon  as  he 
flhonld  receive  the  patent  therefor,  from  the  government,  and 
entered  into  an  agreement  for  the  conveyance  of  the  title  to  the 
remaining,  the  perfecting  the  title  being  fixed  at  the  time  of 
the  reception  of  the  patent.  The  bill  then  alleged  that  the 
other  defendants  were  jadgment  creditors  of  the  defendant, 
Morgan,  and  had  extended  executions  upon  the  lots.  The  bill 
further  alleged  that  Morgan  had  failed  to  perfect  the  titles  as 
agreed,  although  the  patents  had  been  received,  and  prayed  a 
specific  performance  of  his  agreement,  and  that  the  other  de- 
fendants should  be  enjoined  from  enforcing  sales  under  their 
executions.  A  demurrer  was  interposed  on  behalf  of  some  of 
the  defendants,  others  not  being  in  court.  The46murrer  was 
sustained,  the  bill  dismissed,  and  the  injunction  dissolved  for 
want  of  equity  in  the  bill.  The  complainants  took  a  writ  of 
error. 

Mlia^  for  the  plaintiffs  in  error.  Specific  performance  was 
the  proper  relief  sought:  1  Madd.  Oh.  862, 872.  The  injunction 
should  have  been  made  perpetual,  as  a  prior  equity  is  superior 
to  the  lien  of  a  judgment  creditor:  Id.  865;  1  P.  Wms.  278; 
CampbeU  v.  Mosd^,  Intt.  Sel.  Cas.  858. 

Stewart^  contra, 

CoLuxB,  J.  The  facts  of  this  case  bring  before  us,  for  exam- 
ination, the  following  questions:  1.  Was  it  competent  for  the 
complainants  to  exhibit  their  bill  for  a  specific  performance 
against  the  defendant,  George  Morgan?  2.  Oould  the  judg- 
ment creditors  of  Morgan  be  compelled  to  litigate  with  the 
complainants  their  right  to  have  the  lots  in  question  sold,  for 
*he  satisfaction  of  their  judgments?  8.  Have  the  judgment 
Creditors  acquired  a  lien  upon  the  lots,  paramount  to  the  equi- 
table title  of  the  complainants? 

1.  The  right  of  the  complainants  to  exhibit  their  bill  for  a 
specific  performance  against  the  defendant,  George  Morgan, 
was  not  denied  by  the  defendant;  it  may  therefore  be  sufficient 
to  remark,  that  it  is  the  appropriate  office  of  chanceiy  to  enforce 
the  specific  performance  of  agreements  for  the  sale  of  land. 
The  doctrine  upon  this  subject  is  extensively  considered  in 
Maddock's  Ohanceiy,  288,  et  post,  and  in  the  appendix  to 
Beeve's  Domestic  Belations,  879,  where  he  treats  of  the  pow- 
ers of  chancery. 
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2.  The  preTention  of  litigation,  under  some  drcomstanoesy 
f  oims  a  subject  for  chancery  jurisdiction.  Where  a  person  has  a 
right  which  various  persons  may  controyert  in  difEsreni  actions, 
to  prevent  multiplicity  of  suits,  equity  will  lend  its  aid,  and 
direct  an  issue  to  txy  the  right.  Let  us  inquire  if  the  facts  of 
this  cause  do  not  bring  it  within  the  operation  of  this  rule.  It 
is  alleged  in  the  bill  that  there  are  several  lots  levied  on  as  the 
property  of  the  defendant,  Morgan.  Now,  each  of  these  may  be 
purchased  by  different  persons,  and  the  complainants  subjected 
to  an  action,  at  the  suit  of  each  purchaser,  to  try  the  title.  In 
this  point  of  view,  the  case  is  clearly  within  the  principle  on 
which  chancery  entertains  bills  of  peace.  In  Lord  Tknham.  v. 
Herbert,  2  Atk.  483,  Lord  Hardwicke  observes:  **  It  is  certain, 
where  a  man  sets  up  a  general  exclusive  right,  and  where  the 
persons  who  controvert  with  him  are  numerous,  and  he  can  not, 
by  one  or  two  actions  at  law,  quiet  that  right,  he  may  come  into 
this  court,  first  by  a  bill,  which  is  called  a  bill  of  peace,  and 
the  court  will  direct  an  issue  to  determine  the  right" 

It  is  no  objection,  in  such  case,  to  the  interference  of  chan- 
cery, that  the  complainant  has  not  established  at  law  the  right 
which  the  bill  seeks  to  quiet;  if  the  parties  who  controvert  it 
are  so  numerous  as  to  render  an  issue  indispensable,  to  save 
multiplicity  of  suits,  chancery  will  entertain  a  bill:  2  Johns. 
Gh.  281.  In  the  case  before  the  court,  we  incline  the  less  favor- 
ably to  an  objection  that  the  complainants  were  premature  in 
seeking  to  coerce  the  defendants  to  litigate  their  rights  to  sub- 
ject the  lots  in  question  to  their  judgments,  because,  from  the 
showing  made,  the  complainants  could  not  defend  their  title 
at  law,  and  would  evidently  be  compelled  to  resort  to  ohan- 
eery  to  make  it  available;  and  hence  it  can  not  be  important 
in  point  of  law,  whether  the  complainants  be  now  permit- 
ted to  assert  their  equitable  title  against  the  judgment 
creditors  of  the  defendant,  Morgan,  or  wait  until  actions  shall 
be  brought  against  them,  to  recover  the  possession  of  the  prop- 
erty by  the  purchasers,  under  their  executions.  It  is  not  con- 
ceived to  be  necessary,  in  bills  of  peace,  that  there  should 
appear  to  be  any  privity  or  connection  between  the  defendants. 
There  are  cases  where  bills  of  peace  have  been  brought,  though 
there  has  been  a  general  right  claimed  by  the  plainti£b,  and 
yet  no  privity  between  the  plaintiffs  and  defendants,  nor  any 
general  right  on  the  part  of  the  defendants:  1  Madd.  Ch.  138. 

3.  It  may  now  be  considered  as  settled  beyond  dispute,  that 
the  equitable  title  shall  prevail  against  the  creditors  and  pur- 
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chasers  of  him  who  has  a  naked  l^gal  title.  In  Mnch  v.  Earl  of 
Wtnchelsea^  1  P.  Wms.  278,  it  was  decided  that  if  an  individaal 
agrees  io  purchase  an  estate,  and  pays  the  purchase  money,  his 
equity  is  paramount  to  that  of  one  who  becomes  a  judgment 
creditor  of  the  yendor,  after  the  agreement  and  before  the  title 
is  consummated.  To  the  same  effect  is  the  case  of  CampbeU  et 
d.  T.  Mo9djy^  Litt  Sel.  Caa.  858.  It  may  be  observed,  that 
the  complainants  were  not  compellable,  in  order  to  secure  their 
titles,  to  have  their  bond  and  agreement  for  a  couTeyance  reg- 
istered, either  as  against  purchasers  or  creditors.  But  had 
registration  been  required  by  law,  the  defendants  could  not 
successfully  insist  on  its  omission;  for  the  delivery  of  posses- 
sion by  the  defendant,  Morgan,  to  the  complainants,  would  be 
esteemed  an  equivalent  act,  and  such  as  should  put  every  man 
ordinarily  cautious  upon  inquiry  as  to  the  title:  Harris  v.  Carter , 
8  Stew.  288.  Hence  we  believe  that  the  jurisdiction  of  chan- 
cery is  sustainable,  and  that  the  decree  of  the  circuit  court  is 
erroneous.  We  therefore  direct  that  the  decree  be  reversed  and 
the  cause  remanded. 

LiPsooiiB,  0.  J.  9  and  Wkeib  and  Obbsshaw,  JJ.,  not  flatting. 

Beversed  and  remanded. 


NoncB  07  LfTSBxsr  vbom  PosssfiSiON. — See  the  note  to  Knoa  v.  Thoimp- 
fon,  13  Am.  Deo.  246;  and  PrUehard  v.  Proton,  17  Id.  43L 

That  Sfbcdio  Puutobmancb  of  a  Ck)NT&ACi  ie  not  decreed  as  a  matter 
of  eoone,  bntxn  the  exeroise  of  a  sonnd  legal  discretion,  see  Seymovr  v.  i>e- 
toiicy,  15  Id.  270.  In  the  note  to  this  decision,  p.  299  ti  seq,,  the  various 
^eatioos  connected  with  the  refusal  of  a  specifio  enforcement  of  a  oootraet 
eo  aoooont  of  the  inadequacy  <Sl  consideration,  are  considered. 


Febquson  v.  Hill. 

£8  SnwABX,  486.] 

Pabol  EzTSEreiov  or  Tna  ov  Patmxnt  of  a  promissciry  note  Is  binding  m 
that  suit  can  not  be  brought  until  the  expiration  of  that  time. 

Paiol  BvxDsrcB  of  ak  Agbsement  to  extend  the  time  of  payment  of  a 
promiasoiy  note  made  after  the  execution  of  the  note,  is  admissible. 

Bvu  IB  THn  Sajcb  AS  jurrwEim  thb  Subsbqukht  Holdkr  and  maker  of  a 
non-negotiable  note. 

AonoK  on  a  promissory  note  made  by  Hill  payable  to  Ferga- 
son,  and  which  had  never  been  transferred  by  indorsement  to 
any  one.  The  action  was  brought  by  Ferguson  to  the  use  of 
De  Jamette.    Hill  filed  a  verified  plea  that  the  note  had  been 

Aic  Dna  Toim  XXI->41 


642  Ferguson  v.  Hill.  [Alabama, 

faransferred  bj  Ferguson  to  one  Bobertson,  who,  wlule  bolder 
for  a  lalnxble  consideration  paid  by  Hill,  agreed  to  extend  the 
time  of  payment  on  the  note  in  qaestion,  and  that  no  attempt 
should  be  made  to  collect  the  sameuntQ  a  date  not  yet  reached. 
The  plaintiff  filed  a  demurrer,  which  being  ovemiled  and  jndg<» 
ment  being  rendered  for  the  defendant,  the  plaintiff  took  a  writ 
of  error. 

Pichens  and  Calhoun,  for  the  plaintiff  in  error. 

dark,  contra, 

WmnXy  J.  We  will  first,  without  reference  to  the  partieolar 
situation  of  the  parties,  consider  the  general  question,  whether 
an  agreement  by  parol,  extending  day  of  payment  on  a  promia- 
soiy  note,  is  binding  so  that  suit  can  not  be  brought  until  the 
term  of  forbearance  has  expired?  Obit,  on  Bills,  47,  in  relat- 
ing the  different  requisites  of  bills  of  exchange  and  promissory 
notes,  says,  that  "if  the  instrument  on  its  face  purports  to  be 
an  absolute  engagement  to  pay  money  at  a  certain  time,  no 
parol  evidence  of  an  agreement,  at  the  time,  to  renew  or  give 
indulgence,  will  be  admissible  to  defeat  the  action  on  the  bill 
or  note;  and  for  this  there  is  ample  authority."  But  the  prin* 
ciple  only  goes  to  exclude  evidence  of  a  parol  qualification  made 
at  the  time  of  the  inception  of  the  bill.  For  the  same  author, 
on  page  292,  when  speaking  of  the  effect  of  giving  time  to  the 
acceptor  of  a  bill  on  the  liabilities  of  the  drawers  and  indorsers, 
distinctly  states  that  "  if  a  holder  agree  to  give  indulgence  for 
a  certain  period  of  time,  to  any  one  of  the  parties  to  a  bill,  this 
takes  away  his  right  to  call  on  that  party  for  payment  before 
the  period  expires,"  etc.  By  tracing  the  authorities  on  this 
subject,  it  will  be  found  that  the  main  reason  why  securities  to 
notes,  and  indorsers  and  drawers  of  bills,  are  released  from  lia- 
bility by  the  holder's  giving  day,  without  their  consent,  to  the 
principal  or  acceptor,  is  because,  by  such  an  agreement,  he  puts 
it  out  of  his  power  to  sue  for  a  time  longer  than  was  originally 
contemplated,  thereby  changing  the  nature  of  the  contract,  and 
increasing  the  risk  of  the  security:  15  Johns.  433;  17  Id.  76. 

These  cases,  and  others  that  might  be  referred  to,  all  assume 
the  principle  that  the  holder  of  a  note  may  so  enlazge  the  time 
of  payment  as  to  deprive  himself  of  the  right  to  demand  or  sue 
for  the  money  until  that  time  has  elapsed,  and  if  he  can  neither 
demand  nor  sue  for  it  until  then,  should  a  suit  be  previously 
brought  it  would  be  subject  to  abatement,  as  if  he  had  sued 
before  the  maturity  of  the  note,  upon  its  face.    And  that  this 
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agreement  maj  be  by  parol  is  fairly  inferable  from  the  expree- 
sions  of  the  booIcB  already  quoted,  and  could  be  fully  shown  by 
reference  to  numerous  authorities.  I  will,  however,  cite  but 
one,  which  is  the  case  of  Keating  v.  Price,  1  Johns.  Oas.  22  [1  Am. 
Dec.  92].  There  it  is  expressly  decided,  **  that  eyidence  of  a 
parol  agreement  to  enlarge  the  time  of  performance  of  a  written 
contract  previously  made,  is  admissible."  Though  this  was  a 
contract  for  the  delivery  of  property,  yet  in  principle,  as  to 
this  point,  it  can  not  be  distinguished  from  one  payable  in 
money.  There  can,  then,  be  no  doubt  that  if  the  arrangement 
as  stated,  for  giving  day,  had  been  made,  and  the  suit  was  be- 
tween the  original  parties  to  the  note,  the  plea  would  have 
been  good  in  abatement.  How,  then,  does  the  present  situa- 
tion of  the  parties  affect  the  question?  As  the  note  is  not 
payable  to  bearer,  and  was  not  transferred  by  indorsement  to 
Robertson,  if  compelled  to  sue,  he  must  have  brought  the  suit 
in  the  name  of  the  payee  for  his  use.  But  notwithstanding 
this,  from  long  and  well-settled  principles  his  beneficial  interest 
would  have  been  protected  by  courts  of  law,  against  any  acts  of 
the  mere  nominal  plaintiff  which  might  impair  his  rights  of  re- 
covery. 

If,  as  alleged  in  the  plea,  he  was  the  sole  owner  of  the  note, 
he  could  have  received  payment  and  given  a  valid  discbarge. 
And,  if  so,  why  should  he  be  restrained  from  making  a  contract, 
giving  further  day  of  payment?  His  control  over  the  note 
was  complete;  and,  therefore,  as  ample  for  one  purpose  as 
another. 

Conceding  all  this,  however,  it  is  said  that  such  a  contract, 
made  by  one  holding  a  note  by  mere  delivery,  should  not  affect 
the  rights  of  another,  who  might  subsequently  acquire  posses- 
sion. That,  as  the  note  would  cany  with  it  no  evidence  of 
such  an  agreement,  the  rights  of  innocent  holders  might  be 
greatly  prejudiced.  And  so  they  might,  if  payments  were  made 
and  not  indorsed  to  such  previous  holder  by  delivery.  Aud, 
by  the  spirit  of  our  statute  of  1812,  they  would  be  allowed  the 
payor,  if  they  existed  prior  to  notice  of  such  subsequent  trans- 
fer. But  it  is  insisted,  that  nothing  but  the  provisions  of  the 
statute  referred  to,  of  1812,  can  authorize  this  defense  between 
these  parties,  and  that  they  are  not  broad  enough  to  embrace 
it.  This  statute,  after  allowing  the  assignment  of  various  in- 
struments named,  provides  'Hhat  in  all  actions  to  be  commenced 
on  every  such  assigned  bond,  etc.,  the  defendant  shall  be  allowed 
the  benefit  of  all  payments,  discounts,  and  set-offs,  made,  had,  or 
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possessed  against  the  same,  pFevions  to  notice  of  the  assign- 
ment,  any  law,  usage,  etc.,  to  the  contrary  notwithstanding." 
These  words  are  very  broad  and  comprehensiYe;  and  the  legiala* 
tare,  by  using  them,  evidently  intended  greatly  to  enlarge 
the  rights  of  payors  and  obligors  of  notes,  bonds,  etc.  The 
words  "  set-off,"  and  "  payment,''  are  oftener  used  in  law,  and 
have,  perhaps,  a  more  definite  and  precise  meaning  attached  to 
them,  than  the  word  discount.  Certain  it  is,  that  even  in  com- 
mon parlance,  the  two  former  are  more  restricted  in  their  sig- 
nification than  the  latter.  At  all  events,  it  seems  to  me  that^ 
as  used  in  this  statute,  and  in  the  connection  it  is,  **  discount" 
must  be  understood  to  mean  every  detention  or  abatement  of 
the  claim;  or,  more  properly  speaking,  every  equity  against  the 
claim.  Prior  to  this  enactment,  the  law  on  this  subject  is 
known  to  have  been  very  different.  The  single  ciroumstance  of 
the  assignment  having  been  made  before,  or  after  the  matuxitj 
of  the  note,  varied,  most  radically,  the  defense  which  the 
payor  could  make.  Wheu  made  b^ore,  he  could  avail  himself 
of  no  payment  which  he  might  have  made,  nor  of  any  equity 
which  he  had  against  the  payee;  but  where  the  assignment  was 
after  maturity,  all  such  defenses  were  let  in.  The  legislatore, 
seeing  this  distinction,  and  esteeming  it  an  evil,  no  doubt,  de- 
signed to  remedy  it  by  subjecting  notes  in  the  hands  of  every 
assignee  to  the  same  equities  and  discounts  as  th^  had  pre* 
viously  been  when  held  by  assignment,  after  they  were  due, 
provided  that  such  matter  of  defense  existed  anterior  to  notice  of 
assignment  Thus  to  construe  the  statute,  would  be  to  ad- 
vance and  give  effect  to  its  remedial  provisions,  and  that,  as  I 
conceive,  according  to  its  true  spirit. 

Taking  this,  then,  to  be  the  proper  construction  of  the  act  of 
1812,  the  plea  in  this  case  is  good.  For  the  books  are  full  of 
authority  that  a  payor  of  a  note,  when  sued  by  an  assignee  to 
whom  it  has  been  assigned  after  maturity,  is  allowed  in  defense 
to  introduce,  not  merely  payments,  which  he  may  have  made  to 
the  payee,  or  previous  holder,  and  set-ofb  which  he  may  have 
against  him,  but  the  broad  principle  is,  that  any  equity  and 
every  defense  which  would  have  been  good  for  him  against  the 
payee,  is  available  against  such  assignee.  To  this  point  one 
authority  will  be  sufficient,  as  it  is  full  to  the  purpose,  and 
refers  to  many  others.  In  the  case  of  (yOaOaghan  v.  Satoyer^ 
5  Johns.  118,  the  court  say:  **  The  set-off  ought  to  have  been 
received.  The  note  had  long  been  due  and  dishonored  when 
it  was  indorsed;  and  the  point  has  been  too  long  settled,  and 
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too  repeatedly  reoognized,  to  require  any  diaonasion  now,  that 
the  indorser  took  the  note  subject  to  all  the  equity  and  to  every 
defense  which  existed  against  it  in  the  hands  of  the  originid 
payee/'  Then,  as  the  facts  stated  in  this  plea  would  have 
abated  the  suit  if  brcught  for  the  use  of  Robertson,  with  whom 
the  agreement  was  made  for  longer  day  of  payment,  they  are 
equally  available  against  the  writ  sued  out  for  the  use  of  Do 
Jamette,  a  subsequent  holder.  There  was,  therefore,  no  error 
in  overruling  the  demurrer  below;  and  the  judgment  must  be 
affirmed. 

OoijjBB,  J.,  concurs  in  the  result,  bat  not  in  the  manoning 
of  the  opinion  of  the  court. 

Cbbhshaw,  J.,  not  sitting. 

Judgment  affirmed. 

That  a  oontnot  under  seal  may  be  detatad  by  an  laeatsd  parol  oontnoli 
■eaJftmrMV.  ParHn^  20  Am.  Deo.  475. 


Pbeweit  v.  Mabsh. 

U  Szawjss  a  Poaxia,  17.] 

Ajk  Owwmaa^  can  vot  Detaik  Mohst  bt  mH  Raomnm  in  his  offldal  ea* 
padty  tcaatiify  a  debt  due  him  in  his  private  oapeoity. 

A  Fabtt  to  thb  Booobd  may  be  a  witness  on  behalf  of  the  opposita  party^ 
if  Booh  witness  does  not  claim  his  exemption. 

AonoN  brought  for  the  use  of  Johnson  against  Marsh  for 
money  received  by  him  in  his  official  capacify  of  a  justice  of 
the  peace.  The  case  appears  from  the  opinion.  Judgment 
for  the  defendant  below. 

Cbshshaw,  J.  This  action  was  brought  against  the  defend- 
ant  to  recover  money  which  he  had  collected  in  the  capadly  of 
a  justice  of  the  peace.  On  the  trial,  **  after  the  plaintiff  had 
proved  his  case,  the  defendant  offered  to  prove  certain  facts  by 
Prewett,  the  nominal  plaintiff;  but  who  was  rejected  by  the 
court  on  the  groimd  that  as  he  was  a  party  to  the  record,  he  could 
in  no  event  be  examined  as  a  witness.''  The  defendant,  having 
offered  testimony  to  prove  that  the  money  collected  by  him  was 
due  to  a  certain  Bosser,  and  that  Bosser  was  indebted  to  him, 
requested  the  court  to  instruct  the  jury  that  the  debt  due  from 
Bosser  to  the  defendant  was  a  good  offset  to  the  plaintiffs 
action,  which  the  court  declined;  but  instructed  the  jury  that 
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an  offioer  could  not  detain  money  by  him  reoeived  in  his  official 
capacity,  to  satisfy  a  debt  dae  him  in  his  private  capacity.  AU 
of  which  is  now  assigned  for  error. 

We  are  of  opinion  that  the  charge  was  correct,  and  that  the 
instruction  requested  was  properly  refused.  We  beUeye,  with 
the  judge  of  the  county  court,  that  a  justice  of  the  peace  who 
receives  money  in  his  official  capacity  can  not  lawfully  detain 
it  in  satisfaction  of  a  debt  due  him  in  his  private  capacity;  and 
that  it  can  not  be  the  subject  of  payment  or  offset,  though  the 
person  who  was  indebted  to  the  justice  was  to  receive  the 
money  by  him  so  collected. 

But  on  the  first  assignmeut  of  error,  which  was  the  rejecting 
of  Prewett,  the  nominal  plaintiff,  when  offered  as  a  witness  by 
the  defendant,  we  are  of  opinion  that  Prewett,  being  a  party 
to  the  record,  and  interested  in  the  event  of  the  suit,  at  leart 
BO  far  as  related  to  the  cost,  the  defendant  could  not  daim  tha 
benefit  of  his  testimony  as  a  matter  of  right.  But  if  Prewett 
was  willing  to  testify  on  the  part  of  the  defendant,  this  was 
against  his  own  interest,  and  the  defendant  would  be  entitled 
to  the  benefit  of  his  evidence.  In  the  bill  of  exceptions  it  is 
not  expressly  stated  that  Prewett  was  willing  to  be  sworn  and 
examined  as  a  witness,  bat  it  is  stated  **  that  Prewett,  coming 
to  the  book,  and  being  ready  to  be  sworn  to  give  testimony," 
was  rejected  by  the  court;  and  from  which  the  inference  is 
plain  that  he  was  willing  to  be  sworn  and  to  give  evidence.  It 
was  his  privilege  to  claim  the  exemption  when  called  as  a  wit* 
nesB  by  the  defendant;  unless  he  objected,  and  insisted  on  hia 
right,  his  willingness  to  testify  was  a  clear  implication.  For 
this  error  the  judgment  is  reversed,  and  the  cause  remanded. 


SoOTT  V.  RrVEBS. 

Ssr-oiv  or  Judoiiknts. — ^It  ia  competent  for  oonrtB  of  law,  in  the 

of  their  legitimate  and  incidental  powers,  on  motion  to  order  one  jnd|c* 
ment  to  be  set  off  against  another  between  the  same  parties  in  the  auaa 
ooort. 

^70H  AK  OaDsa  is  not  subject  to  revision  on  eiror. 

Motion  to  dismiss  a  writ  of  error  involving  the  correotnesB  of 
the  decision  of  a  oounfy  court  in  ordering  a  set-off  of  one  judg- 
ment against  another  which  existed  between  the  same  jmrtiea 
in  the  same  court.  The  questions  raised,  and  the  facts  on 
which  they  were  based,  appear  from  the  opinion. 
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By  Coorty  SAnrouOy  J.  The  present  plaintiff  was  plaintiff  in 
the  county  court,  and  as  such,  obtained  judgment  on  a  note 
against  the  defendant  for  one  thousand  four  hundred  and  thirty- 
eight  dollars  and  fifty-three  cents.  At  the  same  time,  in  an- 
oUier  suit  between  the  same  parties,  a  trial  was  had,  in  which 
Riyers,  the  defendant,  obtained  a  judgment  as  in  case  of  set- 
off, for  the  sum  of  nine  hundred  and  sixty  dollars,  as  a  balance 
certified  by  the  jury  to  be  due  him  over  and  above  the  sum  de- 
manded of  the  said  Charles  W.  Scott,  After  which,  and  dur- 
ing the  same  term,  a  motion  was  made,  at  the  instance  of 
Biyers,  the  defendant,  to  have  his  said  former  judgment  against 
the  plaintiff  set  off  and  placed  to  the  satisfaction  of  so  much  of 
the  judgment  standing  against  him.  The  court  sustained  the 
motion,  and  ordered  the  set-off  accordingly.  This  order  is  the 
matter  assigned  for  error. 

By  means  of  the  adjadication  in  the  former  case,  we  know 
that  the  judgment  rendered  for  the  balance  in  favor  of  the  de- 
fendant, Bivers,  was  considered  erroneous,  and  that  the  same 
has  been  reversed  during  the  present  term.  This  information, 
however,  acquired  in  a  different  suit  can  have  no  influence  in 
the  decision  of  this  case.  The  different  suits  and  records  being 
separate  and  distinct,  we  can  only  view  them  as  such.  The 
record  informs  us  that  mutual  judgments  having  been  obtained 
by  each  of  the  parties  against  the  others,  as  above  stated,  it 
was  ordered  by  the  court  that  one  should  be  a  set-off  and  satis- 
faction of  an  equal  amount  against  the  other;  and  that  Bivers, 
at  whose  instance  the  motion  was  made,  should  enter  a 
remitittur  upon  his  judgment,  which  was  done  accordingly. 
The  record  shows  no  special  causes  of  necessity,  or  objection  to 
the  coursiB.    Hence,  the  questions  arise: 

1.  Is  it  competent  for  a  court  of  law,  in  the  exercise  of  its 
legitimate  and  incidental  powers,  on  motion,  to  order  one 
judgment  to  be  placed  as  a  set-off  to  another  between  the  same 
parties  in  the  same  court;  and  this  without  showing  on  the 
record  any  peculiar  reason  or  necessity  for  it? 

2.  Is  such  order  subject  to  revision  in  error? 

In  the  case  of  Davidson,  for  McKim,  v.  (feoghagan,  8  Bibb, 
233,  where  a  motion  was  made  of  a  similar  kind,  the  court 
raled  that  the  authority  to  set  one  judgment  against  another  be- 
tween the  same  parties  was  a  power  incident  to  courts  of  law  as 
well  as  equity;  and  that  the  same  could  be  done  with  propriety, 
if  from  the  circumstances  it  were  found  consistent  with  the 
principles  of  equity.    In  that  case,  however,  the  set-off  was 
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refosed,  on  the  ground  that  it  would  prejudice  the  rights  of  a 
bona  fide  assignee  of  the  judgment;  that  no  connection  existed 
between  the  judgments  or  accounts  proposed  to  be  set  off;  and 
by  the  terms  of  the  contract  it  was  not  the  understanding  of 
the  parties  that  one  of  the  demands  should  be  received  in  pig- 
ment of  the  other.  • 

In  a  note  subjoined  to  that  case  by  the  reporter,  reference  is 
made  to  many  English  decisions,  showing  that  Che  power  for 
setting  one  judgment  against  another  does  not  depend  upon 
the  statutes  of  set-off,  but  upon  the  general  jurisdiction  of 
courts  of  law  over  suitors;  that  it  is  a  part  of  their  equitable 
jurisdiction. 

The  same  authority  is  believed  to  have  been  recognized  by 
the  courts  of  most  of  the  states  of  the  Union.  In  the  case  of 
Simson  t.  Bart,  14  Johns.  63,  the  subject  was  extensively  in- 
vestigated by  the  court  of  errors  of  New  York.  It  was  there 
ruled  that  a  court  of  law  allows  set-offs  of  judgments  ex  groHa; 
but  a  party  applying  to  a  court  of  equity  is  entitled  to  it  as  a 
matter  of  right;  that  it  is  not  necessary  the  judgments  should 
be  in  the  same  right;  it  is  sufficient  if  the  judgment  prayed  to 
be  set  off  may  be  enforced  at  law  against  the  party  recovering 
the  judgment  to  be  diminished  or  satisfied  by  the  set-off.  That 
in  directing  a  set-off  of  judgments,  courts  of  law  proceed  upon 
the  equity  of  the  statutes  authorizing  set-offs,  the  power  not 
being  within  the  letter  of  the  act.  Their  power  consists  in  the 
authority  they  hold  over  suitors  in  their  courts,  and  that  the  ex- 
ermse  of  the  authority  is  the  exertion  of  the  law  of  the  courts, 
rather  than  any  known,  express,  or  delegated  power.  In  the 
case  last  referred  to,  as  in  the  case  reported  in  Bibb,  it  is  said, 
suitors  may  ask  the  interference  of  courts  of  law,  in  effecting  a 
set-off,  not  ex  debUo  juslilioB,  but  ex  gratia  curioB;  and  it  was 
also  ruled  that  a  decision  of  a  court  of  law,  upon  a  summary 
application  to  its  equity,  is  not  such  a  res  fudioala  as  to  preclude 
chancery  from  examining  the  question;  nor  is  chancery  con* 
eluded  where  a  new  &ct  is  disclosed,  which  was  not  presented 
to  the  court  of  law. 

In  this  case  it  may  be  observed  that  even  if  we  could  assume 
the  fact  that  the  judgment,  which  was  allowed  as  a  set-off,  has 
been  since  reversed,  on  general  principles  of  law,  it  would  not 
fSollow  as  a  consequence  that  justice  or  equity  requires  a  re- 
versal in  this.  Cases  may  occur  in  which  it  would  be  entirely 
equitable  and  right  to  allow  one  debt  or  demand  to  be  placed 
to  the  satisfaction  of   another;    and  which  chancery  would 
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direct,  but  which  courts  of  law  have  no  authority,  under  the 
statute,  to  allow  before  judgment. 

On  the  second  point:  It  does  not  appear  that  the  question 
was  raised  or  examined  in  the  oase  in  Bibb's  reports,  whether 
an  order  setting  one  judgment  against  another  was  subject  to 
revision  in  error;  but  the  court  exercised  the  jurisdiction,  and 
reversed  the  order  of  the  inferior  court.  Inasmuch,  however, 
as  the  question  was  not  investigated,  nor  any  opinion  of  the 
court  expressed  directly  on  it,  it  can  not  be  regarded  as  an  au- 
thorify  determining  the  principle.  Bat  in  the  case  decided  in 
14  Johns.,  to  which  I  have  particularly  referred,  the  investi- 
gation fully  embraced  this  point;  and  it  was  there  admitted 
by  all  the  members  of  the  court,  that  decisions  on  such  sum- 
mary applications  can  never  be  thrown  into  the  shape  of  records, 
and  become  the  subject  of  revision  in  any  other  court.  This 
we  adopt  as  the  correct  rule  of  practice,  and  conceive  no  serious 
injury  can  result  from  it,  as  the  summary  proceeding  can  not 
be  regarded  as  rea  adjudicata^  which  will  conclude  either  party 
from  the  benefit  of  any  equity  to  which  he  would  otherwise 
have  been  entitled.  The  propriety  of  this  rule  is  further  sus- 
tained from  the  consideration  that  the  power  of  setting  one 
judgment  against  another  is  a  matter  more  appropriately  due 
to  chancery. 

We  are  therefore  of  opinion  that  the  writ  of  error  must  be 
dismissed. 

SiRiiro  oir  JuDGimiTS. — See  a  oonsidoniftioa of  this  nbjeotin  the  note 
to  i>iRiecm  V.  BkHumdoett  18  Am.  Deo.  729. 
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[1  SzeWAlT  &  POBIB,  71.] 

DmoT  nr  tbm  CkmamsBATioir  may  be  given  in  evidenoe  in  diminution  of 
dameges  where  fraud  enters  into  the  transaction. 

iMDf. — Wherever  a  defendant  can  maintain  a  croes  action  for  damagee  oa 
aoooont  of  a  defect  in  personal  property  purchased  by  him,  or  for  a  non* 
compliance  by  the  plaintiff  with  his  part  of  the  contract,  he  may,  in 
defense  to  an  action  on  the  note  given  for  the  purchase  money,  claim  a 
deduction  corresponding  with  the  injury  sustained.  In  the  case  of  real 
estate,  the  rule  may  be  otherwise. 

Ob  as  Exception  vor  Refusal  to  Instruct  the  Jury,  the  bill  must 
state  so  much  of  the  evidence  as  to  show  that  the  instructions  asked 
arose  out  of  the  cause;  but  on  exceptions  to  instructions  actually  given, 
on  the  ground  of  errors  of  law,  no  testimony  need  be  stated. 
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DsBT.    The  opinion  states  the  case. 

OoLUEB,  J.  The  defendant  in  enor  brought  his  action 
against  the  plaintiff  upon  a  promissoiy  note.  The  pleas  were, 
failure  of  consideration,  payment,  and  set-off.  On  the  trial, 
the  counsel  for  the  plaintiff  in  error  moved  the  court  to  instruct 
the  jury,  'Hhat  if  they  believed  that  the  consideration  of  the 
note  had  failed  to  the  full  amount,  except  what  had  been 
paid,  they  should  find  a  verdict  for  the  defendant;  **  which 
charge  the  court  refused  to  give;  but  charged  the  jury,  that 
although  part  of  the  money  might  have  been  paid,  and  that  the 
consideration  had  failed  to  a  larger  amount  than  the  balance 
due,  yet,  unless  a  total  failure  was  proven  to  the  whole  amount 
of  the  note,  then  they  should  find  for  the  plaintiff  the  balance 
not  paid.  The  record  does  not  disclose  any  part  of  the  testi- 
mony given  on  the  trial. 

This  case  presents  a  question  of  great  intricacy;  it  is  this:  Is 
the  partial  failure  of  the  consideration  of  a  contract  available 
as  a  legal  defense,  in  reduction  of  the  sum  sought  to  be  recov- 
ered ?  The  perplexity  experienced  in  examining  this  question 
arises,  not  from  its  intrinsic  difficulty,  but  rather  from  the 
great  variety  of  decisions  which  have  been  made  upon  the 
point.  Amidst  this  conflict  of  opinion,  we  are  naturally  led  to 
a  review  of  the  authorities  as  the  surest  guide  to  a  correct  con- 
clusion. 

And  I  would  premise  that  it  may  be  laid  down  as  a  legal  posi- 
tion, that  with  regard  to  their  efficacy  and  properties,  there  is 
no  difference  at  common  law  between  verbal  and  written  con- 
tracts; but  the  difference  is  between  parol  or  written  contracts 
and.  specialties:  7  T.  B.  50;  Chit,  on  Con.  2.  So  far  as  this 
case  is  concerned,  we  have  no  statute  varying  the  common  law 
in  this  particular;  hence  every  defense  which  may  be  made 
against  a  verbal  contract,  is  allowable  against  one  which  is 
merely  written. 

Starkie^  in  treating  of  the  consideration  of  contracts,  says, 
that  it  is  now  completely  settled  that  a  partial  failure,  which 
may  be  the  subject  of  an  action  for  unliquidated  damages,  and 
which  leaves  the  whole  of  a  contract  open  and  unrescinded, 
can  not  be  inquired  into  in  an  action  on  a  bill  or  note;  but 
where  the  partial  failure  arises  from  a  fraud,  it  is  a  defense  to 
the  action:  2  Stark.  Ev.  280. 

Chitty,  iu  his  treatise  on  bills,  observes,  that  where  the  con- 
sideration of  a  bill  faUs  iu  part  as  to  a  specific  liquidated 
amount,  the  fact  may  be  shown  in  defense  at  law;  but  where  a 
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partial  failure  of  consideration  arises  from  unliquidated  dam- 
ages sustained  by  breach  of  a  subsisting  contract,  the  perform- 
ance of  which  was  the  consideration  of  the  bill,  such  breach 
can  not  be  investigated  in  an  action  on  the  bill,  but  the  defend- 
ant must  resort  to  his  cross  action :  Chit,  on  Bills  (7  Am.  ed.),  71. 
The  younger  Chitty,  in  his  treatise  on  contracts,  a  publication 
of  more  recent  date,  remarks,  that  the  courts' have  of  late,  to 
preyent  circuity  of  action  and  unnecessazy  litigation,  allowed  a 
defendant,  in  case  of  a  partial  failure  of  consideration,  instead 
of  bringing  a  cross  action,  to  objecfc,  in  reduction  of  damages, 
such  partial  failure  of  consideration:  Chit,  on  Con.  276;  1 
Chit.  PI.  (4th  ed.)  281;  Chip.  159;  8  N.  H.  455.  This  may 
sa£Bce  to  show  the  opinions  of  the  latest  elementazy  writers. 
We  now  proceed  to  an  examination  of  the  adjudged  cases  on 
which  they  predicate  their  assertions  of  the  law. 

In  Barber  v.  Backfumse,  Peak.  Cas.  61,  the  payee  brought 
an  action  on  a  bill  of  exchange;  the  defendant  paid  part  of  the 
money  into  court,  and  it  appeared,  upon  trial,  that  there  was 
no  consideration  for  the  residue.  It  was,  however,  uxged  for 
the  plaintiff,  that  the  payment  of  the  money  into  court  admit- 
ted the  bill  was  good  for  part,  and  if  it  was  good  in  part,  it 
was  good  in  ioio.  But  Lord  Kenyon  declared  himself  clearly 
of  a  contrary  opinion;  whereupon  the  jury  found  for  the  de- 
fendant, and  the  plaintiff  acquiesced. 

Ledger  y.  Ewer^  Peak.  Cas.  216,  was  an  action  by  the  payee 
of  a  bill  against  the  acceptor;  the  consideration  appeared  to  bo 
that  the  plaintiff  had  taken  the  defendant  into  partnership;  but 
on  the  defendant's  friend's  advice,  he  dissolved  the  connection. 
There  was  evidence  of  fraud  on  the  plaintiff's  part  in  drawing 
the  defendant  into  the  engagement,  which  Lord  Kenyon  left  to 
the  jury,  with  the  instruction  that  if  they  were  against  the  de- 
fendant on  the  evidence  of  fraud,  they  should  take  into  consid- 
eration the  amount  of  damages  which  the  plaintiff  had  sustained, 
and  were  not  obliged  to  find  more. 

In  Morgan  v.  Bichardaon^  1  Campb.  40,  n.,  the  drawer  of  a  bill 
payable  to  his  order,  brought  a  suit  against  the  acceptor. 
The  defense  relied  on  was,  that  the  bill  had  been  accepted  for 
the  price  of  some  hams  purchased  of  the  plaintiff  by  the  de- 
fendant, to  be  sent  to  the  East  Indies,  which  were  almost  quite 
unmarketable.  The  sum  for  which  they  were  sold  by  the  de- 
fendant was  paid  into  court.  Lord  EUenborough  held  that 
though,  where  the  consideration  of  a  bill  fails  entirely,  this  will 
be  a  sufficient  defense  to  an  action  upon  it  by  the  original  party. 
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it  is  no  defense  to  such  action  that  the  consideration  fails  par- 
tially, but  that,  under  sach  circumstances,  the  remedy  is  by 
cross-action. 

In  Fleming  y.  8imp9on,  1  Oampb.  40,  n..  Lord  Ellenborongh 
ruled  that  if  there  was  a  fraud  on  the  part  of  the  seller,  in  ship- 
ping a  commodity  of  a  quality  yery  inferior  to  that  ordered,  it 
would  constitute  an  ayailable  defense  to  an  action  predicated 
upon  such  sale;  but  if  there  was  no  fraud,  the  defense  was  not 
sufficient. 

In  Denew  v.  DavereU,  8  Campb.  451,  Lord  EUenborough  dis- 
tinguished between  a  special  contract  and  a  quantum  meniU ; 
in  the  first  case  he  remarked,  it  had  been  usual  to  leaye  the 
plaintiff  to  his  cross-action,  for  any  negligence  of  which  he 
complains;  but  in  the  latter,  a  just  estimate  may  be  placed  upon 
his  services,  and  if  they  are  found  to  be  wholly  abortive,  he  is 
entitled  to  no  compensation. 

In  Basten  v.  BiUier,  7  East,  479,  Lord  EUenborough  took  the 
same  distinction.  Mr.  Justice  Lawrence  thought  that  even  in 
the  case  of  a  special  contract,  the  defendant  might  be  let  into 
the  defense,  if  he  has  given  notice  to  the  plaintiff;  and  Le 
Blanc,  justice,  thought  that  in  either  case,  the  plaintiff  ought 
to  come  prepared  to  meet  the  defense. 

In  Tye  v.  Oun/nne^  2  Campb.  346,  the  plaintiff,  as  drawer  and 
payee,  brought  his  action  on  a  bill  of  exchange  against  the  ac- 
ceptor. The  defendant  proposed  to  prove  that  the  bill  was  ao- 
cepted  for  the  price  of  goods  sold  for  exportation,  and  the 
goods  were  of  a  bad  quality,  and  badly  packed,  so  that  the  con- 
sideration for  the  acceptance  had  in  a  great  measure  failed. 
Lord  EUenborough  held  that  the  facts  proposed  to  be  proTod 
did  not  offer  a  legal  defense,  and  observed  that  **  a  bill  of  ex- 
change can  not  be  accepted  on  a  quanium  meruii.  There  is  a 
difference  between  want  of  consideration  and  failure  of  consid- 
eration; the  former  may  be  given  in  evidence  to  reduce  the 
damages;  the  latter  can  not,  but  furnishes  a  distinct  and  inde- 
pendent cause  of  action." 

In  Oennaine  v.  Barton^  8  Stark.  N.  R  82,  it  was  decided  if, 
after  a  sale  by  sample,  at  an  agreed  price,  goods  of  an  infericNr 
quality  are  furnished,  the  vendee  may  prove  such  inferiority, 
and  thereby  reduce  the  recovery  to  their  actual  value.  A  note 
of  the  reporter  considers  this  case  as  founded  upon  the  Justuses 
of  permitting  the  vendee  to.  object  in  diminution  of  damages, 
instead  of  forcing  him  to  resort  to  a  cross-action  upon  the  war- 
ranty.   In  Pwdlon  v.  LcUHmore,  9  Bam.  &  Cress.  259,  the  plaintiff 
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sold  to  the  defendant  some  dnq  fain  seed,  which  he  warranted 
to  be  new,  good,  growing  seed.  A  short  time  after  the  sale, 
the  buyer  was  told  by  a  person  who  was  a  competent  judge, 
that  the  seed  did  not  correspond  with  the  warranty,  but  he  did 
not  give  notice  of  the  deficiency  to  the  plaintiff,  and  afterwards 
sold  a  part  and  sowed  the  balance.  It  was  held  competent  for 
the  defendant  to  show  the  falsity  of  the  warranty. 

In  Beecker  t.  Vrocman^  13  Johns.  302,  it  was  decided^  that  in 
an  action  for  the  price  of  a  chattel  the  defendant  may  prove  a 
deceit  in  the  sale,  and  that  the  chattel  was  of  no  valae  in  de- 
feasance of  the  action,  or  if  the  value  is  only  partially  dimin- 
ished by  the  deficit,  he  may  show  that  in  mitigation  of  damages. 
No  notice  is  taken  of  the  distinction  between  a  sale  at  an  agreed 
price,  and  a  qwantvLm  valebai. 

In  Cfrarii  v.  BuUcn^  14  Johns.  377,  it  was  decided,  in  a  case 
where  the  price  of  labor  was  expressly  stipulated,  that  the 
plaintiff's  claim  may  be  diminished  by  showing  that  the  work 
was  not  faithfully  done. 

In  MiUer  v.  Smith,  1  Mas.  437,  it  was  proved  at  the  trial 
that  the  consignees  and  agents  of  the  plaintiff  sold  to  the  de- 
fendant a  quantity  of  tobacco,  under  an  express  representation 
that  it  was  as  good  as  the  defendant  had  before  purchased  of 
them;  the  tobacco  was  delivered,  and  some  time  afterwards  the 
defendant  complained  that  it  was  not  as  good  as  it  was  repre- 
sented, and  desired  to  rescind  the  contract,  which  the  plaintiff 
refused.  The  question  of  law  was  raised,  whether  the  defend- 
ant was  entitled  to  a  deduction  for  the  supposed  misrepresenta- 
tion. Mr.  Justice  Story,  in  his  charge  to  the  jury,  observes: 
*'  There  is  no  pretense  in  this  case  that  the  representation  was 
fraudulent.  It  was  made,  all  parties  agree,  innocently  under 
a  misapprehension  of  the  state  of  the  tobacco,  which  had  not 
been  examined  by  the  consignees."  And  again:  "  Where  goods 
are  sold  as  of  a  certain  quality,  and  they  turn  out  to  be  of  an 
inferior  quality,  the  defendant  may,  in  an  action  for  goods  sold 
and  delivered,  give  the  facts  in  evidence  to  reduce  the  damages, 
for  the  plaintiff  is  entitled  to  recover  no  more  than  the  real 
value  of  his  goods.  The  authorities  directly  support  this  doc- 
trine, and  there  is  neither  reason  nor  justice  in  straining  after 
technical  objections  to  overthrow  it." 

The  case  of  Crouminshield  v.  Bobtnson^  d  oZ.,  1  Mas.  93,  was 
an  action  for  negligence  in  keeping  the  plaintiff's  sheep, 
founded  on  a  breach  of  the  defendant's  special  contract  The 
defendant  insisted  upon  deducting  from  the  damages  the  com- 
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pensation  due  him  fo^  keeping  the  sheep.  The  court  say  that 
they  are  fully  aware  of  the  strong  leaning  of  the  later  author- 
ities in  favor  of  the  doctrine  which  would  tolerate  the  defense; 
but  they  thought  it  at  most  but  an  equitable  set-off,  which 
should  be  allowed  only  when  it  can  not  work  against  equity; 
and  as  the  verdict  would  not  necessarily  be  a  bar  at  the  suit  of 
the  defendant,  and  the  plaintiff  might  be  doubly  chained, 
they  thought  it  best  to  leave  the  defendants  to  their  cross- 
action.  I  am  sensible  that  this  case  did  not  present  the  ques- 
tion of  a  partial  failure  of  consideration.  I  refer  to  it  only  to 
show,  from  the  opinion  of  a  very  able  court,  the  increased  dis- 
position manifested  by  recent  decisions  so  to  adjust  rights  as 
to  avoid  multiplicity  of  actions. 

This  discrepancy  in  decision  is  a  very  full  illustration  of  the 
uncertainty  which  pervades  our  system  of  jurisprudence.  If 
the  weight  of  authority  be  not  favorable  to  an  allowance  of  the 
defense,  the  contradiction  is  certainly  so  great  as  to  authorixe 
us  to  consider  the  question  as  res  inlegra^  and  pursue  the  more 
ancient  rule  which  denies  the  defense,  or  else  adopt  more  recent 
authorily  as  our  guide.  In  determining  which  course  shall 
direct  us,  it  is  proper  to  consult  the  policy  of  our  laws  and  in- 
quire what  the  dictates  of  justice  demand. 

It  is  our  policy  to  avoid  circuity  of  action  that  litigation  may 
be  stopped  in  its  germ  before  it  is  permitted  to  put  forth  its 
branches.  This  idea  is  most  strikingly  illustrated  by  our 
statutes  providing  for  arbitration  and  set-off,  as  well  as  by  the 
decisions  of  our  courts.  Now  to  permit  a  defendant  to  allege 
in  diminution  of  a  sum  sought  to  be  recovered  by  breach  of  his 
contract,  that  the  consideration  which  induced  the  contract  on 
his  part  has  partially  failed,  would  have  the  effect  of  making 
one  action  subserve  the  purpose  of  two;  and  upon  the  score  of 
convenience  it  must  be  unimportant  to  the  plaintiff  whether 
his  recovery  is  diminished,  or  whether,  after  having  recovered 
the  entire  sum  which  the  defendant  has  agreed  to  pay  him,  he 
is  compelled  to  refund  a  portion  of  it;  or  if  important,  the  im- 
portance would  consist  in  ending  litigation  and  avoiding  the 
costs  of  the  defendant's  action.  And  surely  it  would  be  more 
compatible  with  justice  to  permit  a  party  to  retain  that  which 
ex  (squo  et  bono  can  not  be  demanded  of  him,  and  which  by  law 
he  may  recover  back;  and  more  especially,  when  none  of  the 
great  principles  of  right  or  the  landmarks  of  pzoperly  would 
be  disturbed. 

Perhaps  it  may  be  said  that  the  inquixy  is  too  oomplax  fox 
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the  determination  of  an  ordinary  jury.  Not  bo.  There  would 
be  no  more  difficulty  in  aacertainiDg  the  earn  to  be  deducted 
from  the  defendant's  indebtedness  than  in  admeasuring  the 
quantum  of  damages,  sustained  in  an  action  for  a  false  war- 
ranty or  for  a  deceit;  in  either  case  the  jury  will  naturally 
inquire  the  sum  which  was  agreed  to  be  paid,  and  to  what  ex- 
tent the  consideration  is  deficient;  so  that  the  obstacles  to  the 
achievement  of  justice  jrill  not  be  greater  in  the  one  case  than 
the  other. 

I  am  entirely  aware  of  the  decisions  which  inhibit  the  defense 
even  of  a  total  failure  where  there  is  a  warranty  on  which  the 
defendant  may  have  his  remedy.  These  decisions  doubtless 
proceed  upon  the  principle  that  the  warranty  is  a  subsisting 
contract,  and  the  damages  sustained  by  its  breach  unliquidated. 
I,  however,  consider  them  so  far  shaken,  if  not  overruled,  as  to 
leave  the  question  open  for  examination. 

Upon  authority  both  in  point  of  respectability  and  numbers, 
it  is  clearly  provable  that  where  fraud  enters  into  the  transao* 
tion,  it  is  competent  for  the  defendant,  upon  proof  of  it,  to 
show  a  defect  in  the  coDsideration  in  diminution  of  damages. 
This  qualified  admission  of  the  defense  originated  from  the  rule 
that  fraud  avoids  a  contract  ab  initio.  In  point  of  justice,  I  can 
discover  no  sufficient  reason  for  permitting  the  defense  to  be 
set  up,  where  there  is  a  fraud  in  the  transaction,  and  denying  it 
where  there  is  a  false  warranty  unaccompanied  by  a  fraud.  In 
either  case  it  is  the  duty  of  the  jury  to  graduate  the  plaintiffs 
recoveiy  by  the  injury  which  the  defendant  has  sustained;  for 
the  old  common  law  notion,  that  fraud  so  vitiated  every  con- 
tract which  partook  of  it  as  not  to  allow  of  a  recoveiy,  though 
it  but  partially  impaired  the  benefit  which  the  defendant  ex- 
pected to  derive,  has  been  exploded,  more  recent  authority  only 
allowing  it  to  go  in  reduction  of  damages.  The  cases  of  Foul' 
ton  V.  LaUimore,  MiUer  v.  Smiihf  Oermaine  v.  Burton^  and  others 
which  are  dted,  are  cases  in  which  the  defendant  had  the 
plaintifTs  warranty:  Chit.  Con.  134.  Tet  this  circumstance  is 
not  considered  by  the  courts  which  decided  them  as  interpos- 
ing an  obstacle  to  the  defense. 

I  very  readily  acknowledge  that  I  have  examined  this  case 
under  circumstances  somewhat  embarrassing.  My  earlier  im- 
pressions of  law  were  adverse  to  an  allowance  of  the  defense, 
unless  a  fraud  was  proven.  But  I  entered  upon  its  examina- 
tion with  a  solicitude  to  learn  in  what  manner  it  had  been  here- 
tofore adjusted,  and  not  with  any  particular  desire  to  sustain 
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my  own  opinion.  The  result  is  a  conTiction  that  the  defense 
is  not  inhibited  by  the  weight  of  authority.  Under  this  im« 
preesion  I  have  consulted  principle  with  a  Tiew  to  learn 
whether  it  afforded  a  barrier.  My  reflections  hare  suggested 
none.  Believing,  therefore,  that  the  greater  benefit  would  re- 
sult from  its  toleration,  we  are  of  opinion  that  wherever  a  de- 
fendant can  maintain  a  cross-action  for  damages  on  account  of 
a  defect  in  personal  property  purchased  by  him,  or  for  a  non- 
compliance by  the  plaintiff  with  his  part  of  the  contract,  he 
may,  in  defense  to  an  action  upon  his  note,  made  in  consequence 
of  such  purchase  or  contract,  claim  a  deduction  corresponding 
with  the  injury  he  has  sustained.  When  real  estate  is  the  con- 
sideration, the  law  perhaps  is  different,  and  a  partial  defect  in 
title,  so  long  as  the  contract  is  unrescinded,  could  not  be 
alleged  as  a  defense  to  an  action  for  the  purchase  money,  and 
this  difference  is  to  be  attributed  to  the  eztensive  jurisdiction 
exercised  by  chancery  over  the  title  to  real  estate,  by  caus- 
ing it  to  be  perfected;  and  to  the  additional  cause  tiiat  the 
vendee  sustains  no  injury  by  a  defect  of  title  so  long  aa  he  re- 
tains the  possession:  Christian  v.  Scott,  1  Stew.  490  [18  Am. 
Dec.  68];  2  Wheat.  18. 

The  bill  of  exceptions  in  this  case  does  not  disdose  any  part 
of  the  testimony  given  on  the  trial,  and  the  first  inclination  of 
my  mind  was,  that  beoanse  of  this  omission  we  could  not  know 
that  the  portion  of  the  opinion  of  the  court  excepted  to  was 
elicited  by  the  evidence*  But  further  reflection  has  convinced 
me  that  the  true  rule  upon  this  point  is  this:  where  an  excep- 
tion is  taken  for  a  refusal  to  instruct,  the  bill  must  embrace  so 
much  of  the  evidence  as  to  show  that  the  instructions  asked  for 
arose  out  of  the  cause;  but  where  instructions  actually  given 
are  excepted  to  as  mistaking  the  law,  no  part  of  the  testimony 
need  be  stated  to  authorize  the  appellate  court  to  revise  the  case 
upon  the  bill  of  exceptions;  and  this  distinction  is  founded 
upon  the  presumption  that  whatever  is  done  in  a  court  of  justice 
will  be  presumed  to  be  legally  done,  until  the  contrazy  appears: 
Vasse  V.  Smith,  6  Cranch,  226;  Pennock  etaLv.  Dialogue,  2  Pet. 
16.  Had  the  judge  merely  refused  the  instructions  asked,  we 
could  not  have  revised  the  legal  question;  but  he  has  gone  far- 
ther, and  stated  his  opinion  upon  the  law  to  the  juzy.  In  this 
we  are  of  opinion  he  has  erred,  and  are  therefore  in  favor  of  re- 
versing the  judgment  and  remanding  the  cause. 

This  case  presents  other  questions  of  law,  but  as  the  one 
already  considered  is  decisive  of  it,  we  decline  examining  them. 
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Sawwou),  J.  The  highly  important  doctrine  of  partial  failure 
of  oondderation  of  oontraots  involved  in  this  case,  and  under 
what  cirenmstances  it  is  available  as  a  defense  at  law,  have 
often  produced  difSoulty  and  embarrassment  in  the  judicial 
department  of  the  several  states  of  the  ITniony  as  well  as  in 
Europe. 

Not  being  prepared  to  concur  in  all  the  views  stated  in  the 
opinion  just  delivered  by  my  brother  Collier,  it  is  sufBdent  to 
declare  my  concurrence  in  the  judgment.  By  this  coursOp  cir- 
cuity of  actions  and  increased  litigation  are  often  avoided,  and 
justice  obtained  when  it  would  otherwise  be  beyond  the  reach 
of  the  party  aggrieved. 

Having  for  many  years  held  the  same  principle  in  which  I 
now  concur,  instead  of  entering  anew  into  an  investigation  of 
the  doctrine,  I  refer  to  the  opinion  of  this  court,  delivered  a 
year  ago,  in  the  case  of  MsMUlian  v.  Pigg  and  Marr,  8  Stew. 
165,  for  an  exposition  of  the  views  and  authorities  on  which 
my  opinion  is  founded.  The  authorities  there  reviewed  tend 
strongly  to  the  same  conclusion. 

:,  J.,  not  sitting. 
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TOMBEGEBEE  BaJSOL  V.  StEONG's  Ex'bS. 

[1  SZBWABT*  POBTIB,  18^] 

Wsnr  07  Ebbob  will  lie  to  review  the  deciaion  of  a  court  quaahing  an  ex^ 

ontioii  on  motion. 
Baob  Judombnt  Entxbed  must  bb  Full  and  in  proper  form,  and  the  imper* 

f eetiona  of  one  can  not  be  ooireoted  by  a  ref eranoe  to  another. 
Whbbb  a  JunoMKKT  IB  NOT  Entebed  IN  FuLL,  but  in  a  abort  form,  with  ref* 

erence  to  another  entry  of  a  fall  and  proper  form,  no  ezeoatian  can  be 

iaaned  thereon. 

Motion  to  quash  an  execution.  The  Tombeckbee  bank  re- 
corered  judgment  against  seyexal  parties,  among  whom  were 
the  defendants  in  error.  The  clerk  of  the  courts  in  entering  up 
these  judgments,  drew  out  one  in  proper  form  and  at  length, 
and  entered  the  rest  in  short,  referring  to  the  first.  The  judg* 
ment  against  the  defendants  in  error  was  in  short  form,  and 
upon  it  execution  had  issued.  The  court  granted  the  motion 
to  quash  the  execution,  on  the  ground  that  there  was  no  judg- 
ment on  which  the  execution  could  issue.  A  writ  of  error  was 
thereupon  taken. 

Am.  Dio.  Toii.  XXI— 4a 
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Mlchoock,  for  plaiiiti£Bk 
EUioa,  carUra. 

Tatlob,  J.  In  this  case,  the  oourt  below  quashed  an  exeoa* 
tion,  which  had  been  issaed  in  faror  of  the  bank  against  the 
defendants,  on  the  ground  that  there  was  no  sufficient  judg^ 
ment  to  authorize  the  execution;  and  the  writ  of  error  was  sued 
out  to  reverse  this  decision. 

The  case  has  been  argued  upon  its  merits^  and  also  upon  m 
preliminary  motion  made  by  the  defendants  to  dismiss  the  writ 
of  error,  because  there  is  no  final  judgment  of  the  court  below. 

This  court  has  so  often  oyeiruled  objections  of  this  kind,  and 
sustained  writs  of  error  to  bring  up  the  decisions  of  inferior 
courts  on  similar  motions  to  the  one  which  was  made  in  the 
court  below  in  this  case,  that  I  feel  precluded  from  entering 
into  an  investigation  of  the  general  doctrine. 

The  motion  to  dismiss  must  be  overruled. 

It  appears  from  the  record  that  this  suit  was  commenced  bj 
notice,  in  the  manner  authorized  by  the  charter  establishing 
the  Tombeckbee  bank.  The  notice  is  transcribed  as  a  part  of 
the  record,  after  which,  the  caption  with  which  the  record 
should  have  commenced,  is  inserted,  and  the  transcript  pro- 
ceeds  thus: 

**  Be  it  remembered,  that  a  judgment  was  rendered  at  the 
term  aforesaid,  of  the  court  aforesaid,  in  favor  of  the  presidenty 
directors,  and  company  of  the  Tombeckbee  bank,  against  Gil- 
bert 0.  Bussel,  Benjamin  S.  Smoot,  Chamberlain  &  Darling, 
and  the  executors  of  Thomas  J.  Strong*  deceased,  in  the  words 
and  figures  following,  to  wit: 

*'  Judgment. — Same  v.  OUberi  O.  Buaad,  Ber^amin  8.  Smooi^ 
Chamberlain  A  Darling^  Esfrs  of  Thonxaa  J.  Strong. 

''Same  judgment  for  three  thousand  one  hundred  dollam» 
with  interest  from  the  ninth  of  April,  1820—13,100." 

The  clerk  then  proceeds  to  state  that  the  above  judgment 
refers  for  form  to  a  preceding  judgment,  rendered  at  the  same 
term  aforesaid,  in  the  words  and  figures  following,  vis. : 

**  Ibmbeckbee  Bank  v.  John  W.  and  Lem'l  J.  AlOon,  etc.*' 

And  transcribes  that  judgment  at  length,  which  is  in  proper 
form. 

The  question  is:  Is  there  a  judgment  in  this  case,  upon  which 
an  execution  can  be  issued?  Previous  adjudications  of  this 
court  have  settled  this  question  in  the  uegative. 

In  the  case  of  Draughan  and  others  v.  Tombeckbee  Bank,  1  Stew. 
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66  [18  Am.  Dec.  88],  it  was  decided  that  resort  can  not  be  had  to 
another  case  beside  the  one  in  which  the  motion  is  made,  for 
facts  on  which  to  sustain  a  motion  for  a  judgment  nuno  pro  tunc, 
but  that  the  record  of  the  case  itself  must  furnish  sufficient  data 
to  sustain  the  motion.  It  does  not  appear  from  the  report  of  the 
case,  what  facts  were  before  the  court,  but  the  decision  proTes 
this  much,  that  no  resort  can  be  had  in  the  judgment  in  the  case 
of  the  Bank  y.  The  AUUma^  to  supply  the  deficiencies  of  the 
judgment  in  this  case;  and  that  the  derk  can  only  transcribe 
the  record  in  the  case  in  which  the  writ  of  error  is  prosecuted, 
and  has  no  authority  to  certify  to  what  judgment  the  entry  of 
one  which  refers  to  some  other  does  refer.  The  case  of  the 
T&mbecld>ee  Bank  y.  James  D.  Oadbold,  8  Stew.  240  [20  Am. 
Dec.  80],  decided  in  this  court  at  the  July  term  of  1880,  is  full 
to  the  point  in  this  case.  There  the  entry  of  the  clerk  in  the 
circuit  court,  intended  for  a  judgment,  is  set  out  in  the  opinion 
of  the  court,  and  if  there  be  any  difference,  is  more  definite 
than  the  one  now  under  consideration.  The  name  of  the 
plaintiff,  as  well  as  of  the  defendants,  is  giyen  in  the  entry, 
which  afterwards  is  in  these  words: 


•< 


Judgment  at  April  tenn,  1821,  for M»907  00 

InieMt  up  to  April  term 122  68 


12^029  68** 

In  that  case  the  court  say:  "  We  are  of  opinion  that  the  state- 
ment offered  in  the  court  below  as  a  judgment  can  not  be  con- 
sidered as  such,  but  must  be  viewed  as  a  mere  memorandum 
of  the  clerk  from  which  a  formal  judgment  could  thereafter  be 
drawn  up." 

It  is  insisted,  however,  by  the  plaintiff's  counsel,  that  the 
transcript  in  this  case  shows  there  was  a  judgment,  and  the 
statement  of  the  clerk  is  referred  to  for  the  purpose  of  sustain- 
ing that  position.  That  statement  immediately  succeeds  the 
usual  caption  to  the  record,  and  is  evidently  only  the  opinion 
of  the  clerk,  and  not  a  transcript  of  any  part  of  the  proceedings 
of  the  case.  A  complete  record  should  only  embody  the  whole 
proceedings  which  have  been  had  in  the  suit,  and  which  appears 
by  the  papers  and  minutes  of  the  court,  and  nothing  can  be 
added  to  it  which  does  not  appear  in  those  proceedings.  If  the 
clerk  undertakes  to  make  that  good  from  memozy  or  in  any 
other  way,  which  according  to  the  papers  and  entries  in  a  case 
is  bad,  anything  supplied  by  him  must  be  rejected. 

The  court  has  been  requested  to  give  an  opinion  as  to  the 
sufficiency  of  the  proceedings  to  authorize  a  judgment  nunc  pro 
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tunc  in  the  drcait  ooort.  I  do  not  hesitate  to  say,  were 
res  iniegra,  I  should  think  the  facts  safScient  to  aaUiorize  sach 
a  judgment.  How  far  the  case  of  Draughan  t.  The  Ibmbeckbee 
Bank  [18  Am.  Dec.  88],  might  come  into  collision  with  such  a 
decision,  I  know  not  without  examining  the  record  in  that  case; 
and  even  were  they  such  as  to  make  it  a  case  in  point,  I  ahoold 
feel  strongly  inclined  to  OTermle  it.  Bot  as  there  is  not  nnanim* 
ity  of  opinion  on  this  subject,  and  two  of  the  memben  of  this 
court  have  declined  sitting  on  the  trial  of  the  oaae,  tt  is  fhoogiht 
inexpedient  to  determine  that  point. 
Let  the  judgment  be  affirmed. 

larsoaMB,  0.  J.,  and  Savioud,  J.,  not  ntttng. 


OA8E8 


nr  THX 


SUPREME  COURT  OP  ERRORS 


ov 


OONNBOTIOUT. 


BeLDEN  V.  SEZMOXnt 

[8  OonnonouT,  8(M.] 

IBM  B»oo»i>  at  A  JuDGMSNT  leoovered  against  the  tenant  of  a  oofonantM 
in  an  action  of  whioh  the  ooTenantor  had  notice  and  defended*  la  admia- 
■iUe  In  evidenoe  in  an  action  againat  the  ooyenantor  brooght  by  the  otrr* 
enantee  for  the  breach  of  the  naoal  covenants  in  a  deed. 

BfXDBirGi  ov  A  Obxatxr  CoNBZDXBAnov  than  that  ezpressed  in  the  deed  la 
admissible  in  an  action  for  the  breach  of  the  covenant  of  seisin. 

Ibb  PuBPoea  of  thx  Agknowuedgmemt  ov  a  Consibebatiozi  in  a  deed  ia 
to  prevent  a  resulting  tmst  in  the  grantor,  and  to  estop  him  to  deny  the 


OoTEHABT.  The  case  came  before  the  court  on  a  new  trial  in 
an  action  for  the  breach  of  the  covenants  of  seisin  and  good 
light  to  convey  in  a  deed  executed  by  Seymour  and  another  to 
Belden.  After  the  deed  was  produced  in  evidence,  the  plaintiff 
offered  the  copy,  duly  authenticated,  of  a  record  of  a  judgment 
recovered  by  one  Chenevard  against  William  Thompson  and 
Eunice  Dimock,  tenants  of  Belden,  and  in  possession  of  the 
land  under  him  when  the  judgment  was  recovered,  by  reason 
of  which  judgment  a  portion  of  the  land  conveyed  to  Belden 
was  recovered  by  Chenevard.  This  offer  was  accompanied  by 
an  offer  of  proof  that  the  defendants  had  been  duly  cited  to 
defend  the  action  commenced  against  Thompson  and  Dimock, 
and  that  the  defendants  did  appear,  employ  counsel,  and  take 
the  defense  of  the  suit  upon  themselves.  The  record  was  ob- 
jected to  on  the  ground  that  the  plaintiff  was  neither  party  nor 
privy  to  that  judgment,  and,  therefore,  it  could  not  avail  him. 
The  objection  was  sustained  by  the  chief  justice,  and  the  evi- 
dence was  rejected     To  ascertain  the  damage  arising  from  the 
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breach  of  the  coTenant  complained  of,  the  phdntiff  offered  the 
return  of  the  defendants  to  the  coort  of  probate  of  the  consid- 
eration received  from  the  sale  of  the  land  in  question,  as  the 
execators  of  the  former  owner,  to  Belden,  which  return  dis* 
closed  a  greater  consideration  than  that  appearing  in  the  deed. 
This  CTidence  was  rejected,  the  chief  justice  being  of  opinion 
that  the  consideration  expressed  in  the  deed  was  the  only  rule 
of  damages.  Verdict  for  the  defendant.  Motion  for  a  new 
trial. 

/.  PerkmSf  in  support  of  the  nu>tion.  The  judgment  was  not 
between  the  same  nominal  parties  as  the  present  action,  but  it 
was  between  the  same  real  parties,  and  the  record  ought  to  have 
been  received;  Peak.  Ev.  40;  8  Dane  Abr.  616,  sec.  4,  618,  c 
2,  8;  SSnnerdgy  y.  Orpe^  Doug.  617,  cited  and  explained  hy 
Spencer,  J.,  in  Oase  y.  Beeves^  14  Johns.  81, 82;  Payne  y.  Sogers^ 
Doug.  407.  Belden,  being  landlord,  was  in  piiyily  with  hie 
tenants,  and  for  that  reason  need  not  haye  been  a  parigr  to  the 
record;  Adams  on  Eject.  233;  Doe  d.  Locke  y.  JVanlsKn,  7 
Taunt.  0;  FcskfM  y.  Borers,  Doug.  407. 

Bungerford  and  Toucey,  contra*  Belden  was  not  a  party  to 
the  former  suit,  nor  was  he  privy  to  any  party;  he  was  not 
obliged  to  defend:  Wood  y.  Davia,  7  Oranch,  271;  Davie  t. 
Wood,  1  Wheat.  6.  The  same  point  in  issue  in  this  action  was 
not  in  issue  in  the  former  proceeding;  Church  y.  Leavenworth, 
4  Day,  274,  277;  Byer  y.  Aiwaier,  Id.  431,  483;  Oowlee  y.  Earte, 
8  Oonn.  516, 522:  Siniaeniok  y.  Lucae,  1  Bsp.  43;  Smiih  y.  Sher- 
loood,  4  Oonn.  276  [10  Am.  Dec.  143].  The  eyidence  sought 
to  be  introduced  to  yary  the  consideration  as  expressed  in  the 
deed  was  clearly  inadmissible:  Sohemerhom  y.  Vanderheyden^  1 
Johns.  139  [3  Am.  Dec.  804];  Hoioea  y.  Barber,  8  Id.  606,  609,. 
610  [3  Am.  Dec.  526];  Maigley  y.  Bauer,  7  Id.  841;  Peacock  r. 
Monk,  1  Yes.  128. 

Daqoxtt,  J.  I  think  the  record  offered  in  evidence  by  the 
plaintiff,  ought  to  haye  been  admitted.  The  law  in  Oonnecti- 
out  has  always  been  understood  to  be,  that  when  the  grantee, 
or  any  tenant,  was  sued  in  ejectment,  for  all  or  any  part  of  the 
land  conyeyed,  and  a  title  to  which  was  warranted  to  him  by 
the  covenants  in  a  deed,  he  might  youch  or  summon  his  war- 
rantor to  appear  and  defend  the  title.  This  is  effected  by  a 
citation,  signed  by  a  magistrate,  served  and  returned  to  court, 
and  thus  to  become  part  of  the  files  of  the  court.  The  person 
Touched  in,  by  this  process,  might  appear  or  not»  at  his  eleo« 
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tion.  If  he  did  not  appear  and  there  was  a  recoveiy  against  a 
grantee,  or  any  person  claiming  under  him,  the  judgment  might 
be  given  in  evidence  to  prove  the  plaintiff's  damages  in  an  ac- 
tion on  the  covenant.  If  he  did  appear  and  make  defense,  and 
there  was  a  recoveiy  against  him,  that  judgment  would  be 
strong,  if  not  conclusive  evidence  against  him  in  such  action. 
If  the  warrantor  undertook  the  defense  voluntarily,  without  a 
summons  to  defend,  the  law  is  the  same.  This  practice  is 
founded  on  the  common  law,  though  unlike  it  in  its  tedious 
fonns,  and  still  more  tedions  delays.  In  all  real  actions,  the 
tenant  might  vouch  in  the  warrantor.  In  default  of  the 
vouchee,  or  if  he  appeared  and  a  recoveiy  was  had,  by  the  de- 
mandant, the  tenant  had  judgment  for  equal  lands:  5  Oru. 
Dig.,  tit.  86,  c.  8,  sees.  1,  2, 18,  19,  26;  U  Petersdorf,  826;  4 
Dane  Afar.  187,  490;  2  Wm.  Saund.  82,  n.  1.  In  Connecti- 
cut the  grantee  is  obliged  to  resort  to  his  covenants;  and  he 
recovers  damages  instead  of  lands. 

This  would  appear  very  clear.  It  is  said,  however,  that  the 
suit  was  not  against  Belden,  but  against  Thompson  and  Mrs. 
Dimock;  and,  therefore,  Belden  is  in  no  sense  party.  Now, 
the  fact  is,  Belden  was  the  only  person  in  interest;  the  defend- 
ants were  merely  nominal  parties;  and,  therefore,  it  is,  in  sub- 
stance, as  though  Belden  (the  present  plaintiff)  had  been  de- 
fendant alone;  and  that  this  condition  may  be  shown  to  be  his, 
by  other  evidence  than  the  record,  is  proved  abundantly  by  the 
authorities:  Chirac  et  al.  v.  Beinicker,  11  Wheat.  280;  S.  0.,  2 
Pet.  614;  Peak.  Ev.  40;  Case  v.  Beeve  et  al.,  14  Johns.  79; 
Adams  on  Eject.  233;  Doe  d.  Locke  v.  Franklin,  7  Taunt.  9.  The 
court  will  always  take  notice  of  the  real  parties. 

It  is  further  said  that  it  does  not  appear  by  this  record,  nor 
can  it  appear  without  extrinsic  evidence,  that  the  title  which  is 
warranted  by  the  defendants  was  drawn  in  question  on  this 
trial.  This  record  is  not  offered  as  conclusive  evidence  in  favor 
of  the  plaintiff,  or  as  an  estoppel  to  the  defendants  to  show  that 
they  had  title  to  the  land  in  question,  and  that  they  therefore 
shall  be  concluded  by  the  recoveiy.  To  conclude  them,  and  to 
estop  them  from  averring  the  truth,  it  must  appear  from  the 
record  that  the  same  question  between  the  same  parties  was  put 
in  issue  and  decided:  Ouiram  v.  Morewood,  8  East,  346;  Smith 
V.  Sherwood,  4  Conn.  276  [10  Am.  Dec.  143.]  This  record  is 
offered  as  a  judgment  of  a  court  of  competent  jurisdiction,  in 
which  the  question  of  title  was  settled  against  the  defendants* 
and  though  it  can  not  estop  the  defendants,  for  the  reason 
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given  aljove,  yet  it  famishes  strong  evidence  against  them. 
This  is  shown  by  the  cases  cited  above,  and  also  by  the  follow- 
ing authorities:  Gilb.  L.  Ev.  35;  Kitchen  et  al,  v.  Campbell,  3 
Wils.  304;  BlasdaleT.  Babcock,  1  Johns.  517;  Seddon  v.  Tuiop, 
6  T.  B.  607;  Betta  v.  Slarr,  5  Conn.  550  [13  Am.  Dec.  94];  Ood- 
dard  v.  Selden,  7  Conn.  615. 

This  action  was  in  favor  of  Chenevard  against  Thompson  and 
Dimock.  The  defendants  were  cited  by  the  plaintiff  to  appear 
and  defend  his  title.  They  did  appear.  If  the  defense  had 
been  successful,  they  might  have  availed  themselves  of  the  ver- 
dict and  judgment  in  any  action  brought  by  the  plaintiff  against 
them  on  the  covenant.  It  is  equally  clear  that  it  might  have 
been  set  up  as  a  defense  in  any  future  action  brought  by 
Chenevard  against  him  or  his  tenant  in  possession.  As  their 
defense  did  not  prevail,  why  should  not  the  plaintiff  avail  him- 
self of  the  verdict  and  judgment?  If  a  man  brings  ejectment 
in  the  name  of  another,  as  his  lessee,  he  is  considered  as  the 
real  plaintiff,  and  the  verdict  may  be  given  in  evidence  for  or 
against  him,  in  an  action  of  ejectment  brought  in  the  name  of 
another  plaintiff  on  his  demise:  Gilb.  L.  Ev.  The  record,  then, 
was  improperly  rejected.  It  ought  to  have  been  admitted, 
though  it  would  not  conclude  the  defendants. 

2.  There  is  another  ground  for  a  new  trial  presented  by  this 
motion.  The  plaintiff  offered  proof  that  the  consideration  paid 
for  the  land  was  two  thousand  eight  hundred  dollars.  Thia 
proof  was  objected  to  on  the  ground  that  the  consideration  ex- 
pressed in  the  deed  was  only  one  thousand  eight  hundred  dol- 
lars. The  proof  offered  was  a  copy  from  the  record  of  the  court 
of  probate,  containing  a  return  of  the  sale  of  the  land  in  ques- 
tion, under  the  hands  of  the  defendants  and  pursuant  to  the 
order  of  the  court,  showing  that  it  was  sold  for  two  thousand 
eight  hundred  dollars.  It  was  rejected  on  the  ground  that  the 
consideration  expressed  in  the  deed  must  control;  and  that  a 
greater  or  farther  consideration  could  not  be  shown.  Thia  evi- 
dence, also,  I  think,  should  have  been  admitted. 

It  is  not  suggested  by  those  who  oppose  the  admission  of 
this  proof  that  any  case  directly  in  point  can  be  found.  Cer- 
tain analogous  cases,  however,  are  resorted  to.  Let  us  ex- 
amine them.  The  case  of  Schemerhom  v.  Vanderheyden,  1 
Johns.  139  [3  Am.  Dec.  304],  was  an  action  of  assumpeU.  No 
consideration  was  stated  for  the  promise.  On  the  trial 
the  consideration  attempted  to  be  shown  was,  that  the  defend- 
ant had  promised  to  purchase  a  desk  for  the  plaintiff's  wife,  in 
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consideration  of  an  assignment  tj,  personal  property  made  to 
him,  and  tbat  the  asignment,  when  ^>rodaced,  showed  a  consid* 
eration  of  natural  love  and  affection,  wnd  of  a  certain  bond  ex- 
ecuted by  the  defendant.  The  sole  question  was,  whether  the 
delivery  of  the  desk  could  be  shown  as  an  additional  considera* 
tion  to  those  expressed  in  the  assignment.  It  was  decided  that 
such  testimony  was  inadmissible.  That  certainly  was  not  this 
case,  and  it  is,  at  best,  but  a  dictum  in  support  of  qaifce  another 
point. 

The  next  case  cited  is  that  of  Howes  v.  Barker ^  8  Johns.  506, 
509,  510  [8  Am.  Dec.  526].  There  it  was  decided  that  where 
lands  were  sold  for  a  certain  number  of  acres,  at  a  certain  price 
per  acre,  mentioned  in  the  deed,  and  the  purchase  moneu)aid, 
and  the  number  of  acres  fell  short,  an  action  for  money  had 
and  received  could  not  be  sustained.  This  was  like  the  cases  of 
Bradley  et  al.  v.  Blodget,  Eirby,  22  [1  Am. Dec.  11];  Northrop  v. 
Speary,  1  Day,  28  [2  Am.  Dec.  48];  except  that  in  both  those  cases 
there  was  a  parol  promise  made  at  the  time  of  the  execution  of 
the  deeds,  to  rectify  the  mistake,  if  any  should  appear  on  men- 
suration. Our  courts  treated  these  promises  as  within  the  stat- 
ute of  frauds  and  perjuries.  The  supreme  court  of  New  York 
say,  that  these  mistakes  could  only  be  corrected  by  a  court  of 
chancery. 

In  Maigley  v.  Bauer,  7  Johns.  841,  it  was  decided,  that  where 
there  is  a  consideration  expressed  in  the  deed,  without  saying 
**  for  other  consideration,"  proof  of  any  other  consideration  is 
not  admissible;  and  if  the  consideration  is  not  truly  stated,  it 
can  only  be  corrected  in  a  court  of  equity.  It  is  not  easy  to 
see  that  any  or  all  of  these  cases  prove  that  a  greater  sum  of 
money  may  not  be  shown  to  have  been  paid,  than  is  expressed 
in  the  deed;  and  that  is  the  only  point  now  under  examin- 
ation. This  proof  was  not  of  the  lowest  kind.  It  was  a  copy 
of  the  return  of  sale,  made  under  the  hands  of  the  defend- 
ants, in  performance  of  their  trust  as  administrators.  I  will 
now  advert  to  some  other  decisions  and  principles,  which 
sustain  the  opinion  here  expressed.  In  VUlera  v.  Beaumont, 
Dyer,  146  a,  it  was  holden,  that  where,  in  a  deed  of  bargain  and 
sale,  the  consideration  of  seventy  pounds  was  expressed,  with- 
out mention  of  any  other  consideration,  the  jury  had  well 
found  that  the  deed  was  in  consideration  of  marriage  as  well  as 
seventy  pounds.  In  Hatch  et  al.  v.  Straight,  3  Conn.  31  [8  Am. 
Dec.  162],  it  was  decided,  by  this  court,  that  five  dollars  ex- 
pressed as  the  consideration  of  a  deed,  was  merely  nominal, 
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and  that  such  consideration  was  not  sufficient  to  xepel  the  pre- 
samption  that  the  deed  was  given  bj  way  of  advancement  to  a 
son.  Here,  assoredly,  the  consideration,  like  the  case  in  I^er, 
was  explained. 

In  Phil.  Ev.  482,483,  the  rule  is  stated  to  be,  ''that  a  party 
may  aver  another  consideration,  which  is  consistent  with  the 
consideration  expressed;  but  no  averment  can  be  made  con- 
trary to,  or  inconsistent  with,  that  expressed  in  the  deed." 
Having  examined  several  cases  on  this  subject,  the  author 
adds,  **  that  the  cases  referred  to  in  the  text  appear  to  have 
established  that  it  is  not  to  be  considered  to  be  contrary  to,  or 
inconsistent  with,  a  deed,  to  prove  another  consideration  in  ad- 
dition to  the  consideration  expressed/'  Here  the  proof  offered 
was  only  to  a  greater  consideration,  and  in  no  way  inconsistent 
with  that  expressed. 

It  is,  moreover,  the  settied  doctrine  of  the  courts  in  Great 
Britain  to  sustain  an  action  of  assumpsit  for  the  price  agreed 
to  be  paid  for  land,  notwithstanding  the  consideration  is  ex- 
pressly admitted  to  have  been  received  by  the  usual  clause  in 
deeds,  **  the  receipt  whereof  is  hereby  acknowledged."  The 
form  of  the  action  is  given  by  Chitty,  in  his  work  on  pleadings. 
The  principle  is  everywhere  undoubted  that  such  a  clause  in  a 
deed  has  the  effect  to  prevent  a  resulting  trust  in  the  grantor. 
He  is  forever  estopped  to  deny  the  deed  for  the  uses  therein 
mentioned;  and  this  is  its  only  operation:  1  Swift  Dig.  121. 
The  same  doctrine  is  established,  by  repeated  decisions,  in  the 
supreme  court  of  New  York.  Thus  it  was  settied  in  Sh^hard  v. 
LUOe^  14  Johns.  210,  and  Bowen  v.  BeU,  20  Id.  838  [11  Am. 
Dec.  286].  In  the  former  case,  Ch.  J.  Spencer  considers  the 
acknowledgment  in  a  deed,  though  under  the  hand  and  seal  of 
the  grantor,  as  standing  on  a  footing  with  receipts,  which  may 
be  explained  by  parol  testimony.  This  principle  is  also  recog- 
nized in  this  state:  1  Swift  Dig.  121,  574.  Now,  it  is  beyond 
my  comprehension  that  this  receipt  of  the  consideration  may  be 
thus  explained,  or  rather  disproved,  and  yet  the  amount  of  con- 
sideration may  not  be  shown  to  be  different  from  what  is  ex- 
pressed in  the  deed.  The  principle  upon  this  hypothesis  must 
be,  that  the  grantee  may  prove  that  no  consideration  at  all  has 
been  paid,  and  yet  can  not  prove  that  a  part  only  has  been 
paid;  and  that  a  grantee  may  prove  in  this  action  of  assumpsit, 
that  one  thousand  dollars  was  the  consideration,  and  that  he 
is  indebted  only  to  that  amount,  when  the  grantor  innste  that 
he  owes  two  thousand  dollars,  as  appears  by  the  deed. 
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We  free  ourselves  from  all  difficulty  by  considering  the  origin 
and  purpose  of  this  acknomrledgment,  viz.,  to  prevent,  as  above 
expressed,  a  resulting  trust  in  the  grantor,  and  that  it  is  merely 
formal  or  nominal,  and  not  designed  to  conclusively  fix  the 
amount  either  paid  or  to  be  paid.  Suppose  a  deed  were  ex« 
pressed  to  be  in  consideration  of  five  dollars;  is  it  to  be  said  that 
five  dollars  only  was  to  be  paid,  and  is  that  sum  to  be  conclu- 
sive upon  the  parties  in  all  events  f  They  are,  indeed,  pre- 
cluded from  denying  a  consideration;  but  no  further  are  they 
precluded.  In  the  first  volume  of  Boot's  reports,  there  ar» 
three  decisions  directly  to  the  point  that  assumpsit  will  lie  for 
the  price  of  the  land  sold;  and  that  the  consideration  expressed 
in  the  deed  may  be  explained  or  contradicted:  Olark  v.  Brown 
et  ux.^  1  Boot^  77;  HanruA  v.  Wadawofih,  Id.  468;  Cone  v. 
!Dracy,  Id.  479.  These  decisions  are  all  cited  with  approbation 
by  the  chief  justice,  in  Sparrow  v.  Smith,  5  Conn.  113, 117,  The 
same  doctrine  has  been  recently  pronounced  in  Massachusetts^ 
in  WOb  V.  Pede,  7  Pick.  247  [19  Am.  Dec.  284],  and  BiiOard  v. 
Briggs,  Id.  633  [19  Am.  Dec.  292].  In  the  latter  case.  Oh.  J. 
Parker,  in  giving  the  opinion  of  the  court,  says:  "  The  consid- 
eration proposed  to  be  proved  is  difierent  from  that  expressed 
in  the  deed,  and  it  is  objected  that  the  deed  is  conclusive  upon 
this  point;  but  we  think  it  has  been  reasonably  settled  that  this 
matter  is  open  to  evidence.  More  or  less  than  is  expressed  in 
a  deed  may  be  proved  by  parol  evidence  as  the  consideration; 
and  even  a  different  consideration,  if  valuable,  may  be  proved. 
A  deed  is  valid  in  law  with  any  consideration,  however  small.'^ 
In  Morse  v.  ShaUwoh,  4  N.  H.  229  [17  Am.  Dec.  419],  the  doc- 
trine was  established  that  in  an  action  on  the  covenant  of  seisin 
in  a  deed,  a  different  consideration  from  that  expressed  in  the 
instrument  might  be  shown  by  parol  evidence,  to  ascertain  the 
damages. 

In  view  of  these  prindplea  and  authorities,  I  think  it  veiy 
dear  that  the  proof  offbred  ought  to  have  been  admitted,  and 
that  there  must  be  a  new  trial. 

PxxBBs  and  Wxixiahs,  JJ.,  were  of  the  same  opinion. 

HosMSB,  0.  J.  I  concur  with  the  court  in  the  opinion  thai 
the  record  in  the  name  of  John  M.  Chenevard  against  Thomp- 
son and  Dimock  ought  to  have  been  admitted  in  evidence.  But 
the  testimony  offered  to  enlarge  the  consideration  in  the  de- 
fendants' deed  I  consider  as  inadmissible.  The  plaintiff  alleges 
in  hifl  declaration  that  by  their  deed  the  defendants  granted 
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and  convajed  to  him»  in  conBideration  of  one  thousand  eight 
hundred  dollaxB,  a  tract  of  land,  and  covenanted  that  thej 
had  good  right  id  bargain  and  sell  the  same.  The  deed  was 
expressed  to  be  for  the  consideration  of  one  thousand  eight 
hundred  dollars.  The  plaintiff,  at  the  trial,  insisted  that  the 
consideration  actually  paid  was  two  thousand  eight  hundred 
dollars,  and  that  the  insertion  of  one  thousand  eight  hun- 
dred dollars  in  the  deed  was  through  mistake.  To  prove 
this,  he  offered  an  account,  presented  by  the  defendants,  to  the 
court  of  probate,  in  which  they  charged  the  sale  of  the  land  at 
two  thousand  eight  hundred  dollars.  The  offered  testimony 
was  rejected  by  the  court. 

It  is  not  susceptible  of  dispute  that  the  evidence  could  not 
be  receiTed  on  the  foundation  of  mistake.  On  this  ground,  re- 
lief is  within  the  jurisdiction,  exclusively,  of  a  court  of  chan* 
eery:  Bedesdale's  Tr.  Ch.  PL  117;  1  Madd.  40;  1  Johns.  Ch. 
188,  594,  609;  Gillespie  et  ux.  v.  Mom,  2  Id.  586  [7  Am.  Dea 
559];  Lyman  v.  The  Uniled  Insurance  Co.,  Id.  630;  Waskbum  v. 
Uernth,  1  Day,  139  [2  Am.  Dec.  59];  McCaU  v.  MoCaU,  3  Id. 
402;  Noble  v.  ComOock,  3  Conn.  295, 299.  In  Mdigley  v.  Eauer, 
7  Johns.  341,  the  point  was  expressly  adjudged  in  respect  of 
the  consideration  of  a  deed;  and  the  same  question  arose 
and  was  determined  in  lUmer  v.  OoU^  4  Bro.  Pari.  Gas.  230. 
<Toml.  ed.) 

Assuming,  then,  that  a  mistake  in  the  consideration  could 
not  be  proved,  I  advance  the  proposition  that  the  consideration 
expressed  in  a  deed  is  conclusive  and  can  not  be  contravened 
by  parol  evidence.  The  principles  of  law  on  that  subject  are 
<;orrectly  stated  by  that  very  able  and  respectable  author,  Mr. 
Starkie.  In  vol.  3,  p.  104,  he  says:  "Where  the  conveyance  is 
mentioned  to  be  in  consideration  of  love  and  affection,  as  also 
for  other  considerations,  proof  may  be  given  of  any  other;  for 
this  is  consistent  with  the  terms  of  the  deed.  But  if  one  spe- 
cific consideration  be  alone  mentioned  in  the  deed,  no  proof 
can  be  given  of  any  other;  for  where  the  deed  says  it  is  in  con- 
sideration of  such  a  particular  thing,  it  imports  the  whole  con- 
sideration and  negatives  any  other.  The  case  where  no  con- 
sideration is  expressed  in  the  deed  is,  according  to  Lord  Hard- 
wicke,  a  middle  case,  and  he  held,  that  proof  of  a  valuable 
consideration  in  such  a  case  was  admissible."  Undoubtedly, 
one  not  a  party  to  a  deed,  and  in  prevention  of  fraud,  is  not 
estopped  from  showing  the  actual  consideration  by  adducing 
parol  evidence:    Bex  v.  Scammonden,  8  T.  B.  474;   Oilmerr. 
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OoU,  4  Bro.  Pari.  Cos.  230  (Toml.  ed.);  Overseers  of  the  Poor 
of  New  Berlin  ▼.  Overseers  of  the  Poor  of  Noruxich,  10  Johns. 
222.  Bat  that  is  not  this  case.  Here  the  question  arises  be« 
tween  the  parties  to  the  deed. 

The  principles  above  stated  have  often  been  recognized  and 
applied  bj  the  courts  in  Westminster  Hall;  nor  are  thej  any* 
where  contravened,  so  far  as  I  know,  except  in  the  state  of  Vir- 
ginia, where  thej  seem  to  have  a  law  peculiarly  their  own: 
VUlers  V.  BeaumorU,  Dyer,  146,  a;  S.  C,  cited  in  MUdmaj/'scase, 

1  Co.  176,  a;  Vernon's  case,  4  Co.  1;  Clarkson  v.  Hdnioay  et  aL, 

2  P.  Wms.  203;  Peacock  v.  Monk,  1  Yes.  128;  Shep.  Touch. 
510;  Sarvey  v.  Alexander,  1  Band.  219  [10  Am.  Dec.  519]; 
Duval  V.  Bibb,  4  Hen.  &  M.  113  [4  Am.  Dec  506].  The  gen- 
eral law  relative  to  the  superior  authenticity  of  written  evidence 
to  evidence  by  parol,  is,  in  terms,  universally  admitted.  Hence, 
it  is  a  principle  nowhere  disputed,  except  in  the  instance  above 
mentioned,  that  the  consideration  of  a  deed  can  not  be  contra- 
vened by  parol  evidence,  or  in  any  manner  varied.  But  a  case 
or  two  is  to  be  found  where  the  principle  is  recognized,  with 
how  much  consistency  I  shall  inquire,  that  although  you  may 
not  prove,  by  parol,  a  dififerent  species  of  consideration,  yet 
that  you  may  contradict  its  sum  or  amount.  Just  as  if  this  was 
not  a  contravention  of  the  principle  which  declares  the  oonsid* 
eration  inviolable,  by  parol  evidence  I 

In  Schemerhom  v.  Vanderheyden,  1  Johns.  139, 140  [3  Am. 
Dec.  304],  it  was  determined  that  the  parties  to  a  deed  were 
precluded  from  setting  up  any  greater  or  different  considei*atiou 
than  the  one  expressed,  as  it  would  be  contradictory  to  the 
written  contract.  The  words  of  the  court  are:  "  The  consid- 
eration for  the  assignment  of  the  personal  property  of  John  B. 
Schemerhom  is  expressly  stated  in  the  deed  of  assignment  it- 
self, and  the  parties  are  thereby  precluded  from  setting  up  any 
greater  or  different  consideration.''  That  is  precisely  this  case. 
Here  the  consideration  expressed  is  one  thousand  eight  hun- 
dred dollars;  and  the  plaintiff  would  prove,  by  parol,  a  greater 
consideration,  to  wit,  two  thousand  eight  hundred  dollars. 

In  Howes  v.  Barker,  3  Johns.  506  [3  Am.  Deo.  526],  an  action 
was  brought  to  recover  back  a  sum  of  money  which  had  been 
paid  on  the  sale  of  land,  the  consideration  of  which  was  ex« 
pressed  to  be  nine  pounds  per  acre.  An  overpayment  was 
claimed,  and  to  get  at  the  fact,  it  became  necessary  to  show 
that  the  consideration  was  too  great  for  the  land  conveyed.  A 
mistake  was  alleged  with  respect  to  the  insertion  of  the  consid* 
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eration  money  in  the  deed;  but  it  was  adjudged  that  relief  on 
this  groond  could  alone  be  had  in  a  court  of  chancery.  It  was 
said,  by  the  party,  that  the  consideration  money  expressed  in 
the  deed  was  more  than  ought  to  have  been  paid.  But  it  was 
ruled,  by  the  court,  that  parol  eyidence  eTindng  this,  would  be 
repugnant  to  the  written  contract.  After  stating  the  rule  that 
subsequent  to  reducing  a  contract  to  writing  everything  resting 
in  parol  becomes  thereby  extinguished,  it  was  said,  by  Thomp* 
son,  J.,  **  I  can  not  perceive  why  any  parol  agreement,  vaiying 
the  consideration  money  expressed  in  the  deed,  does  not  fall 
within  this  rule,  as  if  it  related  to  any  other  part  of  the  con* 
tract;"  and  then  reference  is  made  to  Sohemerhorn  v.  FSnuZer- 
heyden,  as  having  expressly  settled  the  point.  The  other 
judges  were  of  the  same  opinion  Here,  then,  is  a  second  de- 
termination precisely  on  the  point  of  controversy,  and  in  favor 
of  the  defendants.  And  this  case,  as  well  as  the  former,  con- 
siders the  expressed  consideration  as  equally  inviolable  tsj 
parol  evidence  as  any  other  part  of  a  deed. 

In  Hdigley  v.  Eduer^  7  Johns.  841,  it  was  adjudged  to  be  *'  a 
settled  rule  that  where  the  consideration  is  expressly  stated  in 
a  deed,  and  it  is  not  said  also  and  for  other  considerations, 
you  can  not  enter  on  proof  of  any  other,  for  that  would  be  con* 
trary  to  the  deed.  This  was  so  decided  in  Schemerham  v* 
Vanderheyden^  1  Johns.  136  [3  Am.  Dec.  304],  and  again  in 
Havoe8  v.  Barker^  8  Johns.  606  [3  Am.  Dec.  526].  The  same 
rule  prevails  in  equity  according  to  the  cases  of  Clarkmm  v. 
Eanway,  2  P.  Wms.  203;  and  of  Peacock  v.  Monk,  1  Yes.  128; 
and  the  remedy  for  the  party,  if  the  deed  be  contraxy  to  this 
truth  of  the  case,  is  by  seeking  relief  in  equity  against  the  deed, 
on  the  ground  of  fraud  or  mistake,  as  was  intimated  in  the  case 
of  Howes  V.  Barker^  and  as  was  adopted  in  the  case  of  FUmer 
V.  OoU"  The  same  principle  is  implied  from  the  determina- 
tion of  the  late  Ohancellor  Kent,  in  Benedid  v.  Lynch,  1  Johns. 
Ch.  881  [7  Am.  Dec.  484].  And  in  all  the  cases  the  assigned 
reason  is  that  the  proof  will  be  repugnant  to  the  deed. 

The  case  of  Bowen  v.  BeU,  20  Johns.  888,  840  [11  Am.  Deo. 
286],  does  not  at  all  contravene  the  principles  before  settled. 
Strange  it  would  be  if,  after  three  detenninations  of  the 
supreme  court  of  the  state  of  New  York,  unreversed  and  un- 
questioned, the  same  court  should  decide  in  opposition  to 
them.  No  such  question  was  raised  in  the  case.  The  plaintiff 
had  given  a  deed,  quitclaiming  to  the  defendant  three  lots  of 
land  for  the  expressed  consideration  of  one  thousand  dollars. 
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Two  of  these  lots  the  defendant  had  title  to;  and  for  the  third 
he  promised  to  pay  two  hundred  and  fifty  dollars;  and  a  re« 
€Overy  was  had  for  two  hundred  and  twenty-five  dollars  and 
twenty-eight  cents. 

In  giving  the  reasons,  Woodworth,  J.,  said;  ''When  one 
epedes  of  consideration  is  expressed,  another  or  difTereut  one 
can  not  be  proved;  neither  can  parol  proof  be  admitted  sub- 
4Btantially  to  vaiy  or  contradict  a  written  contract;  but  these 
principles  are  inapplicable  to  a  case  where  the  payment  or 
amount  of  the  consideration  becomes  a  material  inquiry.''  The 
expression,  ''the  amount  of  the  consideration,''  must  be  un- 
derstood 9eoundam  subjedam  maieriam.  In  this  particular  case 
it  was  necessary  to  inquire  into  the  consideration,  the  quit- 
claim deed  of  three  lots  of  land,  for  the  expressed  considera- 
tion of  one  thousand  dollars.  The  plaintiff  sought  to  recover 
for  one  of  them  only.  Hence,  no  proof  could  arise  from  the 
deed;  nor  was  the  inquixy  in  contravention  of  the  expressed 
consideration.  Either  this  is  a  just  solution  of  the  case,  ot 
the  court  necessarily  determined  in  opposition  to  three  f ormei 
decisions  of  the  same  court.  The  latter  can  not  be  believed. 
In  Emery  v.  Chase,  5  Greenl.  282,  it  was  determined  that  where 
a  valuable  consideration  in  a  deed  is  expressed  to  have  been 
paid,  parol  evidence  is  not  admissible  to  prove  another  or  dif- 
ferent consideration,  intended  or  promised,  and  not  performed. 
This  is  equivalent  to  the  assertion  that  the  consideration  ex- 
pressed is  conclusive,  and  not  to  be  varied  by  parol. 

It  would  be  easy  to  enlarge  this  list  of  authorities;  but  it  is 
unnecessary.  I  am  not  aware  that  a  different  rule  exists  from 
the  one  I  have  contended  for,  except,  as  before  mentioned,  in 
the  state  of  Virginia.  In  OarreU  v.  Sttuirt,  1  McO.  514,  how- 
ever, it  was  adjudged  that  a  different  consideration  from  the 
one  expressed  in  a  deed  can  not  in  a  court  of  law  be  shown; 
but  that  a  greater  or  less  consideration  of  the  same  character 
may  be  proved;  that  is,  if  a  deed  is  on  the  expressed  consid- 
eration of  one  thousand  dollars,  you  may  not  prove  that  a 
certain  quantity  of  wheat  was  agreed  to  be  paid,  as  this  would 
contradict  the  deed;  but  you  may  prove  that  the  sum  agreed 
to  be  paid  was  to  have  been  two  thousand  dollars,  for  this 
would  not  contradict  the  deed.  Such  distinction  I  can  never 
admit.  A  consideration  of  two  thousand  dollars  is  as  essen- 
tiaUy  different  from  one  of  one  thousand  dollars  as  wheat  is 
different  from  specie;  for  they  are  of  distinct  natures,  forms, 
and  qualities.    The  point  is  intuitively  evident.    The  sum  of 
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two  thousand  eight  hundred  dollars  is  not  the  sum  of  one 
thousand  eight  hundred  dollars,  but  they  greaUy  differ;  and 
the  assertion  or  proof  of  the  one  is  an  entire  contradiction  of 
the  assertion  or  proof  of  the  other. 

It  has  been  said  that  a  consideration  is  necessary  to  be  ex* 
pressed  in  a  deed,  in  order  to  rebut  a  resulting  trust;  and  this 
is  its  sole  object.  If  our  common  deed  is  a  bargain  and  sale 
only,  which  I  do  not  admit,  as  such  a  deed  is  alone  Talid  on  a 
pecuniaiy  consideration  reserred,  whereas  our  deeds,  on  con- 
sideration of  love  and  affection,  are  held  to  be  good:  4  Cm. 
Dig.  127;  4  Kent  Oom.  454;  still  it  is  incontrovertibly  clear 
that  a  consideration  to  rebut  a  resulting  trust  never  need  be, 
and  never  is,  expressed  in  the  deed.  It  is  sufficient  if  a  con- 
sideration be  proved  to  exist.  Even  the  smallest*  sum,  or  a 
pepper-corn,  suffices:  Fisher  v.  Smilh^  Moore,  569;  Jackson  d. 
Hardenberg  et  al.  v.  ScJuxmmaher,  2  Johns.  230;  Jackson  d.  Budr 
sonetal.Y.  Alexander  etal.,S  Johns.  484,  491  [8  Am.  Dec.  517 J; 
2  Kent  Oom.  25;  4  Kent  Oom.  454.  I  am  aware  that  an  idea 
of  the  kind  has  been  mentioned:  1  Swift  Dig.  121,  but  it  is 
erroneous.  The  books  warrant  no  such  principle.  But  sup- 
pose an  expressed  consideration,  for  the  purpose  in  question,  ^s 
necessary,  it  makes  no  difference  in  the  case.  The  real  con- 
sideration expressed  in  a  deed  to  attain  this  object  is  sufficient; 
and  there  is  no  incompatibility  in  holding,  that  the  expressed 
consideration  is  for  two  purposes,  the  rebutting  of  a  resulting 
trust,  and  the  preservation  of  the  evidence  of  the  actual  con- 
sideration. On  the  above  principles  it  can  not,  with  any  pro- 
priety, be  said  that  the  insertion  of  the  consideration  in  a  deed 
is  necessary  at  all,  and  as  little,  that  it  is  solely  for  the  purpose 
of  rebutting  a  resulting  trust.  So  &r  from  this,  it  is  a  general 
truth,  that  the  usage  is  to  insert  the  actual  consideration  in  a 
deed,  for  the  purpose  of  preserving  the  evidence.  And  this 
fact  is  so  public,  generally,  and  universally  notorious,  that  the 
courts  are  ex  officio  bound  to  take  notice  of  it:  1  Chit.  PL 
216.  It  is,  therefore,  a  very  essential  part  of  a  deed,  made  by 
the  parties,  the  repository  of  the  truth;  and  hence,  it  is  pro- 
tected, by  the  courts,  from  the  contravention  of  inferior  parol 
evidence. 

It  is  readily  admitted  that  a  receipt  for  money,  whether  in  a 
deed  of  land  or  otherwise,  is  not  conclusive  evidence  that  the 
money  has  actually  been  received:  8  Stark.  Ev.  1044;  1  Phil. 
Ev.  74,  n.  *  But  this  has  no  bearing  on  the  point  in  qneetion. 
The  expression  of  a  deed,  that  for  a  certain  consideration  the 


Jane,  1831.]  Bsldsn  v.  SsncouB*  673 

grantor  has  bazgained  and  sold  Ids  land,  is  oonclnsive  proof  of 
that  fact;  bat  of  another  fact,  that  is,  that  the  money  has  been 
paid,  is  not  conclasive  proof.  The  difiference  consists  in  this, 
that  in  the  latter  case,  to  protect  mankind  from  fraad,  it  has 
been  found  expedient,  in  order  to  the  general  secaritj  and  con- 
Tenience,  to  make  an  exception  to  the  rale,  giving  a  conclusive 
effect  to  written  evidence. 

That  an  action  of  assumpsit  lies  to  recover  the  consideration 
money  for  land  sold,  has  been  determined  in  the  supreme  court 
of  New  York:  Shephard  v.  lAMe,  14  Johns.  210;  Velie  el  al.  r. 
MyerSf  14  Johns.  162.  But  this  is  not  at  all  opposed  to  the  con- 
clusive effect  of  the  consideration  expressed  in  a  deed.  In  the 
same  court  the  doctrines  are  held  that  the  above  mentioned  ac- 
tion lies,  and  yet  that  the  consideration  is  conclusive,  and  not 
controvertible  by  parol  evidence. 

The  case  of  Hatch  v.  Straight,  8  Conn.  81  [8  Am.  Dec.  152], 
has  been  cited,  I  scarcely  know  for  what  purpose.  A  deed  of 
land  was  given,  by  a  father  to  one  of  his  sons,  of  the  value  of 
two  thousand  dollars,  on  the  expressed  consideration  of  love 
and  affection  and  five  dollars.  It  was  adjudged  that,  notwith- 
standing the  consideration  of  five  dollars,  so  disproportionate 
as  it  was  to  the  value  of  the  property,  the  deed,  essentially,  al- 
though nominally  and  in  fact,  was  a  deed  of  gift,  at  least  so 
nearly  so  as  not  to  repel  the  presumption  of  its  being  advanced 
portion.  No  question  arose  whether  the  money  was  reserved 
or  paid;  but  the  judgment  was  founded  on  the  construction  of 
the  fact  of  the  deed. 

On  the  whole,  I  am  clear  that  the  parol  evidence  offered 
was  in  contravention  of  the  deed,  and  not  admissible. 

BissBL,  J.,  was  not  present  when  the  case  was  azguedt  and,  of 
course,  gave  no  opinion. 
New  trial  to  be  granted. 

Approved  on  the  following  propositiomi:  A  Judgment  in  an  action  of  which 
one  againat  whom  a  remedy  over  exists  has  notice^  is  oonclnsive  against  snoh 
acne:  SaUev.  XtyA^,  4  Ala.  707;  LUOetony.  Eieharda(m,UN.B.W.  The 
ooosidecation  expressed  in  a  deed  is  not  oonclnsive  npon  the  parties:  EckkB 
V.  Carter,  26  Ala.  565;  Hhine  v.  EUeti,  36  CaL  370;  Roe  y.  Jerome,  18  Conn. 
164;  Collins  ▼.  TiUou,  26  Id.  374;  Clarke  v.  Tappin,  32  Id.  69;  Coward  t. 
Watere,  98  Mass.  599;  Aiiame  ▼.  HuU,  2  Denio,  315;  Oroui  v.  Toumeend,  Id. 
340;  Ortenvauli  ▼.  Davie,  4  Hill,  647;  Cox  y.  Henry,  32  Fa.  St  40;  bat  ia 
jirima  yocJs  eyidenoe  merely,  liable  to  be  varied  or  controlled  by  parol,  ift 
cases  ooUatersl  to  the  deed  and  the  oonstmotion  of  it:  Meeker  v.  Meeker,  16 
Conn.  387;  HarweU  v.  FUts,  20  Ga.  725;  KhnbaU  v.  Walker,  30  HL  51U 
Bwafard  v.  Whipple,  3  Greene,  267;  Ooodepeed  v.  FuUer,  46  Me.  148;  Clapp 
Am.  Dae.  Vob 
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▼.  TirreU,  20  Pick.  251;  KimbaU  v.  Fenner^  12  K.  H.  251;  Perry  ▼.  CaUrtd 
Southern  B.  B,,6  Goldw.  143.  A  grantor  who  hM  acknowledged  the  receipt 
of  the  ooDsideration  money,  is  not  allowed  to  establiah  a  remlting  tmst  in 
himaelf  by  disproving  that  fact:  McQthee  ▼.  Rump^  37  Ala.  655;  Peek  ▼• 
Vandenberg,  30  GaL  25;  Rhme  y.  ElUn^  36  Id.  370;  Roe  y.  Jerome^  18  Conn. 
164.  Parties  and  priyies  are  estopped  to  allege  their  own  frand  for  the  pur- 
pose of  varying  or  avoiding  a  deed:  Hendereom  y.  Hendereon^  13  Mo.  1531 
Assompsit  win  lie  for  the  price  agreed  to  be  paid  for  land:  W^e  y.  Haatoer^ 
10111,08. 

CtowHmmiATioy  nr  Dna>  not  CoBULDBzyB.^See  refsnooas  to  notes  and 
cases  on  this  subject  appearing  in  the  American  Pooisiflns  in  tiie  note  to  ShUb 
▼•  Uftkm  Bcuikt  18  Am.  Deou  283. 
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[8  OossJOMUOT,  839.] 

Td  OoJiam'UTB  ak  Attachxent  of  Goods,  the  officer  mnst  have  the  aotaal 
possession  and  cnstody.  Therefore,  where  an  officer  with  a  writ  of  at- 
tachment unlocked  the  door  of  a  carriage  house  in  which  there  was » 
barouche,  saying  at  the  same  time  that  he  attached  the  property  within* 
but  another  officer  having  another  writ  sprang  in  and  seiaed  the  barooohe 
before  the  first  had  touched  it,  the  second  officer  was  held  to  have  the 
prior  attachment. 

TBB8PA88  for  taking  and  carrying  away  a  harness  and  baroache. 
The  claim  to  the  hamens  was  abandoned  on  the  triaL  Plaintiff 
and  defendant  were  constables  of  the  same  ooonfy.  The  plaint* 
iff,  haying  a  writ  of  attachment  in  his  possession  against  one 
Benton,  went  to  his  carriage  house,  obtained  the  key,  and  un- 
locked the  door,  declaring  at  the  same  time  that  he  attached 
all  the  carriages  and  harnesses  in  the  house.  But  before  he 
had  touched  the  barouche  in  question,  the  defendant,  who  had 
been  concealed  near  the  premises,  sprang  into  the  carriage* 
house  when  the  door  was  opened,  and  seized  the  barouche, 
claiming  it  to  be  attached  by  -virtue  of  a  writ  of  attachment 
placed  in  his  hand  by  another  creditor  of  Benton. 

Peters,  J.,  before  whom  the  cause  was  tried,  charged  the 
juiy  that  if  the  plaintiff  was  at  the  carriage-house  before  the 
barouche  was  attached  by  the  defendant,  and  had  a  writ  of 
attachment  in  his  hands,  and  the  key  of  the  carriage-house  in 
his  possession,  and  was  unlocking  the  door,  at  the  same  time 
declaring  that  he  attached  the  property,  he  therein  obtained 
the  custody  and  possession  of  it;  and  that  this,  without  an 
actual  touching  of  it,  constituted  an  attachment. 

Verdict  for  the  plaintiff;  motion  for  a  new  trial  on  the  ground 
of  misdirection. 
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Tbucey,  in  support  of  the  motion. 

SUngefford  and  Merrick,  oonira.  An  aotoal  touching  of  prop- 
erty is  not  necessary  to  constitute  a  valid  attachment;  it  ia 
safficient  that  the  officer  obtains  the  power  and  control  oyer  it, 
and  takes  it  ont  of  the  power  and  control  of  the  debtor:  TYain 
y.  WdlingUm,  12  Mass.  495,  497;  TtLmer  y.  Austin,  16  Id.  181; 
Naylar  t.  Dennie,  8  Pick.  198  [19  Am.  Dec.  819];  MerrHl  y. 
Sawyer,  Id.  897;  WiUiams  v.  OheesAorotigh,  4  Oonn.  856; 
Whipple  Y.  Foot,  2  Johns.  418. 

HosMBBy  0.  J.  The  inquiries  in  the  case  are,  what  constitutes 
a  legal  attachment,  and  whether  on  this  subject  the  chazge  was 
correct? 

1.  The  word  attach,  derived  remotely  from  the  Latin  term 
aUingo,  and  more  immediately  from  the  French  aitacher,  signi- 
fies to  take  or  touch,  and  was  adopted  as  a  precise  expression 
of  the  thing;  nam  qui  nomina  inieUigil,  res  etiam  inielligU. 

The  only  object  of  attachment  is  to  take  out  of  the  defend- 
ant's possession,  and  to  transfer  into  the  custody  of  the  law, 
acting  through  its  legal  officer,  the  goods  attached,  that  they 
may,  if  necessary,  be  seized  in  execution,  and  be  disposed  of 
and  delivered  to  the  purchaser.  From  both  these  considera- 
tions it  is  apparent  that  to  attach  is  to  take  the  actual  posses- 
sion of  property.  Hence,  the  legal  doctrine  is  firmly  estab- 
lished, that  to  constitute  an  attachment  of  goods,  the  officer 
must  have  the  actual  possession  and  custody.  It  was  laid 
down  in  these  express  words  by  Parsons,  0.  J.,  in  Lane  el  al.  v. 
Jackson,  5  Mass.  157,  163,  and  by  Parker,  C.  J.,  in  TVain  v. 
WeOmgUm,  12  Id.  495,  497.  Nor  is  there,  so  far  as  my  investi- 
gations have  enabled  me  to  discover,  a  single  determination 
opposed  to  the  preceding  principle. 

The  case  of  Ikmer  v.  Austin,  16  Mass.  181,  decided  that  no 
overt  act  by  the  sheriff  was  necessary  to  constitute  an  attach- 
ment of  property  previously  in  his  custody  on  another  attach- 
ment. But  this  is  entirely  consistent  with  the  principle  ad- 
vanced. The  sheriff  already  had  the  actual  custody;  and  mere 
form  or  ceremony  for  form's  sake,  and  not  for  the  preservation 
of  substance,  can  never  be  required. 

It  was  likewise  adjudged  in  Denny  v.  Warren,  16  Mass.  420, 
that  an  officer  who  entered  a  store  to  attach  goods,  where  there 
was  no  competition,  received  the  key  from  the  clerk,  and  locked 
up  the  store,  having  declared  his  intention  to  attach,  had  made 
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a  sufficient  attachment.  And  in  Oordon  v.  Jenny,  16  Mass. 
465,  the  determination  was  to  the  same  effect. 

So  in  Naylor  y.  Derniie,  8  Pick.  198  [19  Am.  Dec.  819],  it  was 
decided,  that  inaccessible  goods,  covered  up  in  the  hold  of  a 
ship,  were  attached  by  the  officer's  going  on  board,  and  leaving 
a  keeper  to  take  care  of  them:  and  in  MerriU  y.  Sawyer,  8 
Pick.  897,  that  hay  in  a  bam  was  duly  attached  by  putting  a 
notification  of  the  attachment  on  the  barn  door. 

Now,  in  all  these  cases,  the  court  went  on  the  principle  thai 
the  actual  possession  and  custody  were  necessary  to  constitute 
an  attachment;  although  there  being  no  race  for  priority  of  at* 
tachment,  they  held  that  to  be  the  actual  custody  and  posses- 
sion, which,  perhaps,  was  constructive  possession  only.  The 
analogous  cases  all  demonstrate  the  necessity  of  actually 
taking  the  property.  This  is  the  established  law  concerning 
the  levy  of  executions;  that  is,  the  property  levied  on  is  actu- 
ally taken  into  the  custody  of  law.  So  when  an  attachment  or 
execution  is  levied  on  the  body,  it  is  effected  by  a  corporal 
seizing  or  touching  of  the  body,  and  thus  putting  it  in  the  ens* 
tody  of  the  law;  8  Bl.  Com.  288.  Or  by  what  is  tantamount, 
a  power  of  taking  possession  and  the  party's  submission  thereto: 
Genner  v.  Sparkea,  1  Salk.  79;  Homer  v.  BaUyn,  Bui.  N.  P.  62. 
But  if  the  person  do  not  submit  (and  this  dead  property  can 
not  do),  the  body  must  actually  be  seized. 

2.  The  question  now  arises,  in  view  of  the  preceding  facta 
and  principles,  whether  the  charge  to  the  juiy  was  correct. 

That  the  plaintiff  was  at  the  door  of  the  carriage-house,  with 
a  vmt  of  attachment  in  his  hand,  only  proves  his  intention  to 
attach.  To  this  no  accession  is  made,  by  the  lawful  possession 
of  the  key  and  the  unlocking  of  the  door.  Suppose,  what  does 
not  appear,  that  the  key  v^as  delivered  to  him  by  the  owner  of 
the  buouche  that  he  might  attach  the  property;  this  would 
be  of  no  amount.  He  might  have  the  constructive  posses- 
sion, which,  on  a  sale,  as  between  vendor  and  vendee,  would 
be  sufficient;  but  an  attachment  can  only  be  made  by  the 
taking  of  actual  possession.  As  little  importance  is  attached 
to  the  unlocking  of  the  door,  and  the  declaration  that  the 
plaintiff  attached  the  carriage.  This  was  not  the  touching  of 
the  property,  or  the  taking  of  the  actual  possession.  The 
removal  of  an  obstacle  from  the  way  of  attaching,  as  the 
opening  of  the  door,  is  not  an  attachment,  nor  was  the  verbal 
declaration.  An  attachment  is  an  act  done;  and  not  a  mere 
oral  annunciation.    From  these  various  acts^  taken  separately 
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or  conjointlyi  tbe  plaintiff  did  not  obtain  the  poasession  and 
enstody  of  the  barouche,  and  therefore  he  did  not  attach  the 
property. 

On  the  contrary,  if  the  facts  contended  for  by  the  defendant 
were  proved,  his  defense  was  complete.  Between  two  ofScers 
having  separate  attachments,  there  was  a  race  for  priority. 
They  both  had  arrived  at  the  carriage-honse;  and  so  soon  as 
the  door  was  opened  the  defendant  outstripped  his  compet- 
itor, and  seized  on  the  barouche.  By  this  act  he  had  the 
actual  possession,  and  was  successful  in  his  intended  prior  at- 
tachment. 

I  would  therefore  advise  a  new  trial  of  the  cause. 

Daogeit  and  Willlocs,  JJ.,  were  of  the  same  opinion. 

PxTEBS,  J.,  was  also  inclined  to  concur,  though  he  was  not 
quite  satisfied  that  the  charge  was  wrong. 

BbwWi,  J.,  was  absent. 

New  trial  to  be  granted. 

What  is  Nscbhsakt  to  Attach  PBBSoirALTr.— ^In  the  ossa  of  BrywU  ▼ 
ihgoode^  52  N.  H.  185^  Foster,  J.,  deliyering  the  opinion  of  the  oonrt,  aaidi 
-  At  oomnum  law,  the  doings  of  an  offioer  in  respeot  to  personal  property  oaa 
not  amount  to  a  valid  attachment,  unless  the  articles  are  taken  into  hii 
aotoal  custody,  or  are  placed  under  his  exclusive  control:  Odiome  v.  CoUeff, 
2  K.  H.  68.  He  must  continue  to  retain  this  power  oyer  them  by  remaining 
present  himself,  by  appointing  an  agent  in  his  absence,  by  taking  a  receiptor 
lor  the  property,  by  inventorying  and  marking  them,  or  by  a  seasonable  re- 
moval of  them:  Huntington  v.  BlaiadeU,  2  N.  H.  317;  SunleU  y.  Bell,  5  Id. 
483;  Chadboume  y.  Sumner,  16  Id.  129;  Toung  y.  WaUser,  12  Id.  606;  Weston 
Y.  Dorr,  25  Me.  176.  The  officer  must  take  possession  of  the  goods.  It  is 
not  necessary  that  they  should  be  removed,  but  they  must  in  all  cases  be  put 
out  of  the  control  of  the  debtor." 

In  Hemmemoay  v.  Wheeler,  14  Pick.  410,  Shaw,  C.  J.,  said:  ''The  nature 
of  the  possession  and  custody  which  an  officer  is  to  keep,  will  depend  upon 
the  nature  and  position  of  the  property,  as  ships,  rafts,  piles  of  lumber, 
msBSWi  of  stone,  or  lighter,  more  portable,  and  more  valuable  goods.  In 
general,  it  may  be  said  that  it  shall  be  such  a  custody  as  to  enable  an  officer 
to  retain  and  assert  his  power  and  control  over  the  property,  and  so  that  it 
esn  not  probably  be  withdrawn,  or  taken  by  another,  without  his  knowing 
it"  In  a  later  case  in  the  same  state,  Lord,  J.,  said:  "The  attachment  by  an 
offioer  of  personal  property  contemplates  the  immediate  taking  and  keeping 
possession  of  the  same  by  him,  and  retaining  the  custody  and  possession  in 
order  to  enable  him  to  seize  the  same  upon  any  execution,  which  may  issue  in 
&vor  of  the  plaintiff  in  the  suit  in  which  the  attachment  is  made.  This  rule 
has  been  recognized  by  a  long  series  of  decisions  in  this  commonwealth,  and 
in  the  various  sections  of  the  statutes  upon  the  subject:"  Cutter  v.  Howe,  122 
Mass.  544.  In  Ooode  v.  Longmire,  35  Ala.  673,  the  court  said:  "To  consti* 
tnte  a  levy  on  personal  property,  the  officer  must  assume  dominion  over  it. 
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He  mnst  not  only  have  a  view  of  the  property,  but  he  rnxut  assert  his  title  to 
it  by  such  acts  as  would  render  him  chargeable  as  a  trespasser,  but  for  the 
protection  of  the  process:"  And  in  Havely  ▼.  l/owry^  35  EL  450,  Walker,  J., 
deliyering  the  opinion  of  the  courts  said:  "To  render  a  levy  on  personal 
property  complete,  the  officer  must  perform  some  act»  which  not  only  indi* 
cates  an  intention  to  seize  the  property,  but  he  most  rednoe  it  to  poaBCission, 
or  at  least  bring  it  within  his  immediate  control.  He  most  do  some  aoft 
which,  if  not  protected  by  his  writ,  would  render  him  a  trespasser.  If  »  de> 
livery  bond  is  not  executed,  he  must,  to  effect  the  ri^ts  of  third  peBsons, 
take  the  property  into  possession,  so  as  to  notify  the  world  that  the  levy  ham 
been  made.*'  The  requisites  of  a  valid  attachment  of  personal  property  an 
thus  given  in  Freem.  on  Ex.  sec.  262: 

"  The  officer  who  is  attempting  to  levy  an  attachment  mnst^  in  the  first 
plaoe,  go  where  the  property  is.  He  must  get  it  within  his  view,  and  sob* 
Jeot  to  his  controL  In  the  case  of  TqfU  v.  Manlove,  14  CSsL  47,  the  sheriff 
went  to  the  store  of  the  defendant,  ^e  store  was  found  securely  fastened 
in  front  and  rear  by  iron  shutters.  The  officer  and  his  deputies  statioaied 
themselves  at  these  dosed  entrances,  and  prevented  all  ingress  or  ngreas. 
While  they  were  thus  standing  guard,  the  debtor  filed  his  petition  in  inaol- 
venoy.  Ixnmediately  thereafter,  on  the  sheriff's  threat  that  he  would  foioe 
the  doors,  he  was  given  the  key.  He  then  entered,  levied  on  the  goods,  made 
his  inventory,  and  left  a  keeper  in  charge.  A  contest  then  took  place  in  the 
courts  between  the  sheriff  and  the  debtor's  assignee  under  the  prooeedinga  in 
insolvency.  This  contest  resulted  in  favor  of  the  assignee,  the  suprsme  court 
saying:  'It  is  too  plain  for  argument  that  there  can  be  no  levy  when  the 
officer  does  not  even  know  the  subject  of  the  levy.  As  well  mi^t  a  sheriff 
stand  in  the  street,  and  levy  upon  the  contents  of  a  banking-house,  as  to  stand 
in  a  store  door  at  midnight  and  claim  that  merely  by  standing  there  and  pre- 
venting any  person  from  coming  into  the  store,  he  had  levied  on  the  oontents^ 
whatever  tiiey  were,  of  the  store;  and  this  without  having  any  knowledge  of 
the  nature  of  the  stock,  much  less  of  the  particular  description  or  value.  Bnt^ 
as  we  said  before,  nothing  appears  to  show  that  the  mere  watching  and  gnsid- 
ing  of  the  storehouse  was  meant  to  be  a  levy  on  the  property  inside;  bat  theae 
were  acts  merely  in  prosecution  of  the  design  to  enter  the  house  and  levy  oa 
the  property  there,  which  purpose  was  afterward  accomplished. '  The  property 
attached  must  always  be  put  within  the  control  of  the  officer,  and  therefore  be- 
yond the  control  of  the  defendant  In  one  case  [referring  to  the  principal  de> 
oision],  it  was  held  that  the  property  must  be  touched  by  the  officer.  Hence^ 
when  one  officer  gained  entrance  to  a  building,  and  proclaimed  a  levy  on  its 
contents,  and  another  officer,  subsequently  enterin^^  took  hold  of  a  paitica* 
lar  article  and  levied  on  it,  precedence  was  accorded  to  the  latter  levy.  But 
this  case  is  in  opposition  to  a  strong  and  decisive  current  of  authorities.  It 
is  not  essential  that  the  property  should  be  moved  or  touched.  It  is  enough 
that  the  officer  assumes  control  under  the  writ,  and  keeps  some  one  in  charge 
of  the  property,  ^us^  an  officer  may  enter  a  store,  proclaim  his  levy, 
possession  of  ike  keys,  and  lock  the  doors.  Here,  the  property,  being 
his  control,  must  be  treated  as  subject  to  a  valid  attachment.  The 
sion  of  the  officer  must  not  be  temporary  in  its  character.  It  must  continue 
as  long  as  it  is  desired  that  the  attachment  lien  should  remain  in  force.  An 
abandonment  of  the  possession  is  an  abandonment  of  the  levy.  The  property 
must  not  be  restored  to  the  real  or  apparent  custody  of  the  defendant.  ITia 
change  of  possession  must  be  actual  and  substantial,  and  not  merely  formal 
or  oelorable.    It  is  not  indispensable  that  the  officer  should  be  in  visible  poa> 
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lion  every  momeati  But  lus  connection  and  control  of  the  property 
ought,  neyerthden,  to  be  8o  continnons  that  it  can  not  probably  be  removed 
or  dietarbed  without  his  knowledge;  bat  if  the  defendant  obtains  admiadon 
to  a  building  where  the  property  is,  by  entering  throngh  a  back  door,  of  which 
the  officer  had  no  knowledge,  or  by  entering  a  room  by  the  offioer'a  permia- 
sioD,  and  then  locking  him  ont»  neither  of  these  acts  will  suspend  or  dostraj 
the  attachment  lien." 

The  foregoing  views  are  abundantly  sustained  by  a  long  line  of  authoritiMi 
I»  re  Ashley,  19  Nat  Bkt  Beg.  237;  WeeUrveU  v.  Pinkney,  14  Wend.  128^ 
IhmkUe  Y.  FaUs,  6  N.  H.  527;  Morse  y.  Hard,  17  Id.  246;  Rogers  v.  QUmare^ 
51  GaL  309;  State  v.  ComeUm,  5  Or.  46;  KiJbovme  v.  Frettsen,  22  La.  An. 
207;  Lyon  y.  Boot^  12  Vt  233;  Newton  v.  Adams,  4  Id.  437;  Sh^>haird  v. 
BnUerJSeld,  4  Gush.  425;  Barriman  v.  Gray,  108  Mass.  229;  Tomiinson  v. 
OolUns,  20  Conn.  364;  French  v.  Stanley,  21  Me.  512;  Oates  v.  FUnt^  39  Mji^. 
365;  Levy  v.  Shockley,  29  Ga.  710;  Drake  on  Attach.,  sees.  256,  257. 

The  levy  of  an  attachment  may  be  good  as  against  the  defendant  and  thoae 
purchasing  from  him  with  notice  of  the  attachment,  although  it  would  not  be 
good  as  against  third  persons:  RogersY.  (?i/more,  51  Gal.  309.  ButBaldwin^ 
J.,  delivering  the  opinion  of  the  court  in  Tc^  v.  Manlove,  14  Id.  51,  in  dia« 
cuaaing  this  question,  said:  "  It  may  be  admitted,  as  unquestionably  the  law 
is,  that  a  levy  may  be  good  as  against  the  defendant  in  the  writ,  when  it 
would  not  be  good  as  to  third  persona.  But  we  apprehend  that  this  distnio- 
tion  is  not  based  upon  any  difference  in  the  l^gal  requisites  of  a  levy,  but  in 
the  fact  that  the  conduct  of  the  def endant,  either  by  positive  or  negative  acta, 
may  amount  to  a  waiver,  or  an  estoppel,  or  agreement  that  that  shall  be  a 
Utj  which,  without  such  conduct,  would  not  be  sufficient"  And  in  Seanlan 
V.  O'Brien,  21  Minn.  434,  it  was  decided  that  the  obligor  in  a  bond  to  dis- 
iolve  an  attachment,  when  sued  upon  it,  could  not  queation  the  validity  of 
the  officer's  levy. 

PB0FKBT7  NOT  Cafamlz  ov  MANUAL  DxuvxBT.— ValuaUe  pn^wrty  be> 
longing  to  the  defendant  and  liable  to  attachment  may  be  of  such  a  chanoter 
or  so  situated  that  it  can  not  be  taken  into  the  possession  of  the  officer  hold- 
ing the  writ  Of  this  description  of  property  are  vtocks  and  shares  of  coipo- 
rations  and  other  choses  in  action.  In  almost  all  the  statea  statutes  hav» 
been  enacted  designating  the  various  steps  to  be  taken  in  levying  upon  such 
property.  These  stAtutea  are,  however,  so  numerous  and  so  dinBiinilar  that 
it  is  impracticable  to  give  here  any  statement  of  their  general  import  The 
usual  mode  of  making  a  levy  on  shares  of  corporations  is  by  leaving  a  copy 
of  the  writ  with  one  of  the  chief  officers  of  the  corporation,  with  a  notice 
that  the  ahares  held  by  the  defendant  are  levied  upon  under  the  writ: 
Fraem.  on  Ex.,  sec.  262  a;  Drake  on  Attach.,  sea  259.  In  most  of  the 
statea  choses  in  action  are  reached  by  trustee  process,  foreign  attach- 
ment,  or  garnishment,  and  not  by  direct  seizure.  In  such  cases  the  person 
who  is  indebted  to  the  defendant,  or  who  holds  property  belonging  to  him, 
must  be  notified  that  the  debt  or  property  is  attached:  Freem.  on  Ex.,  see. 
262  a;  Stan^ford  Bank  v.  Ferris,  17  Conn.  259.  In  some  cases  in  New  York  it 
was  held  that  this  notice  most  specify  what  property  is  attached.  But  in  the 
Uter  case  of  0*Brien  v.  Tfie  Medianics  and  Traders'  Fire  Ins,  Co. ,  56  N.  Y.  52, 
it  was  decided  that  a  general  notice  by  the  sheriff  that  he  attached  all  prop- 
erty, debts,  etc,  belonging  or  owing  to  the  defendant  in  the  attachment  suit, 
in  possession  or  under  the  control  of  the  individual  served,  was  sufficient;  and 
it  was  held  that  to  make  the  levy  of  an  attachment  upon  property  incapable 
of  manual  delivery  effectual,  it  was  not  necessary  that  the  notice  "showing 
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the  yroimtiy  levied  en,"  required  in  euoh  oese  hf  at/Moa  2S5  of  the  Codeb  to 
be  eerved  with  the  oertified  eopy  of  the  wanaat  of  atteohmmt^  ehoold 
■peoily  pertioQlerly  the  property  or  debt  lappoeed  to  be  in  the  poMeenon  of 
or  owing  by  the  individiul  eerved. 

PoxnxiBOUB  AVD  Immotabu  PBOPSBrr.— "  With  regard  to  heavy  and  hb- 
nuttiAgeeble  ertiolee  there  leeme  to  be  no  necewity  for  en  aotoel  hendlfng  to 
oonstitate  en  attachment:"  Drake  on  Attach.,  aec  258;  IVeem.  on  Bz.,  aeo. 
£63)  MerriU  ▼.  Sawyer,  7  Pick.  397;  Hemmmway  v.  Whoder,  U  Id.  406; 
Zkaridatm  v.  Waldran,  81  BL  120;  Bryant  v.  Otgoode,  52  N.  H.  186;  Orow€r 
r.BMds,  84  Mich.  610;  BogenY.  OUmore,  61  OaL  800;  OdOagf^yr.  BUkop, 
16Wi8.276. 


FbENGH  V.  FiSABGB. 

[8  OOHMBOBODT*  48e*] 

Whom  ram  BouimABiBs  iksi  Doubtvul,  Actual  Ooodfahdv  for  a  number 
of  yean  ap  to  the  line  whence  the  party  aappoeee  hia  land  to  eztend, 
without  any  objection  from  the  adjoining  proprietor,  ia  aferong  pieaomp- 
tive  evidence  of  the  tme  place  of  the  line. 

To  CovsTiTUTB  AN  Advxbss  P088B8SION,  it  18  only  neceanury  for  a  penon  to 
enter  and  take  poeseanon  of  land  aa  hia  own. 

That  thh  Land  was  Hkld  thbovoh  aMistakx  aa  to  theeztentof  the  bound* 
ariea  will  not  deetroy  the  adverse  character  of  the  holding  if  the  perty 
haa  oooapied  and  received  the  rente  and  profita  aa  lua  own. 

TBB8PA88,  q.  e.  /.  Plaintiff  and  defendant  were  adjoining 
proprietors  of  land,  the  premises  in  oontroversy  being  a  border 
of  unfenced  woodland.  Both  parties  claimed  under  William 
French,  the  father  of  the  plaintiff  and  of  the  defendant's  wife* 
The  plaintiff's  title  was  admitted,  unless  the  land  was  conveyed 
to  the  defendant's  wife  by  a  deed  in  which  the  boundary  on  the 
side  of  the  plaintiff  was  described  as  follows:  "  From  a  butter- 
nut tree  a  straight  line  to  Piatt's  comer,  said  piece  being  the 
same  land  which  the  grantor  bought  of  Bey.  Ur.  Benedict*' 
The  defendant  claimed  that,  under  this  description,  he  might 
show  what  lot  had  been  purchased  from  Benedict,  and  that  ac- 
cording to  the  bounds  of  that  lot,  there  was  not  a  straight  line 
from  the  butternut  tree  to  Piatt's  comer.  This  was  accompa- 
nied by  evidence  of  an  occupation  and  possession  by  the  defend- 
ant, of  the  lot  in  question,  for  upwards  of  fifteen  years,  although 
not  included  by  the  straight  line  mentioned  in  the  deed.  The 
plaintiff  denied  the  occupation  of  the  defendant,  that  there  was 
any  difference  in  bounds  in  consequence  of  the  reference  to  Mr. 
Benedict's  deed,  and  that  the  possession  had  been  adyerse.  The 
charge  to  the  jury,  upon  which  a  new  trial  was  finally  granted, 
was  that  if  the  juxy  should  find  that  the  defendant  had  possessed 
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the  land  in  question  for  more  than  fifteen  jean,  claiming  and 
intending  only  to  oconpy  to  the  true  line,  as  described  in  his 
deed,  and  no  further,  then  his  possession  must  be  referred  to 
his  deed,  and  it  would  not  be  adyerse  to  the  plaintiff,  and  the 
juiy,  notwithstanding,  must  look  to  the  deed  to  determine  the 
line  of  diYision. 

Yerdiot  for  the  plaintiff;  motion  for  a  new  trial  for  misdireo* 
iion. 


J.  W.  HwnHngUm  and  J.  Strong,  for  the  defendant,  upon  the 
point  of  adverse  possession,  cited  Brani  y.  Ogden^  1  Johns.  166; 
Jadeaon  y.  Bard,  6  Id.  280,-^  fifmafi  y.  Proctor^  16  Moss.  486; 
BoBtm  MOl  Corp.  y.  BuJftndh,  6  Id.  229  [4  Am.  Deo.  120];  Enote 
y.  SeOogg,  14  Id.  200. 

Baoonf  ooniram 

HosMia,  0.  J.  Whether  the  line  of  ocoupanqy  was  the  diyid- 
ing  line  between  the  parties,  was  the  point  of  oontroyer^y  be- 
tween them.  The  juiy  were  charged,  so  far  as  relates  to  the 
deed,  that  if  the  line  described  in  it  was  doubtful,  they  might 
take  into  consideration  the  possession  and  occupation  of  the 
defendant  for  the  purpose  of  determining  it.  This  opinion 
seems  not  to  be  questioned,  nor  is  it  questionable.  An  occu- 
pation of  land  by  the  defendant  as  his  own,  under  the  plaintiff's 
eye,  to  what  he  supposed  to  be  the  dividing  line  between  him 
and  the  plaintiff,  and  which,  for  many  years,  the  plaintiff  per- 
mitted without  a  question,  from  the  mutual  assent  of  the  par- 
ties, is  strong  presumptive  evidence  of  the  true  place  of  the  line: 
1  Phil.  Ev.  420-422. 

On  the  point  of  title  by  fifteen  years'  possession,  as  the  only 
objection  made  at  the  trial,  was,  that  the  possession  of  the  de- 
fendant was  not  adverse,  it  must  be  assumed  that  none  other 
existed.  Of  consequence,  the  controversy  is  confined  to  that 
single  point. 

By  adyerse  possession,  is  meant  a  possession  hostile  to  the 
title  of  another,  or,  in  other  words,  a  disseisin  of  the  premises, 
and  by  disseisin  is  understood  an  unwarrantable  entiy  putting 
the  true  owner  out  of  his  seisin:  Oo.  Lit.  163,  b.  181. 

The  inqtdiy,  then,  is  precisely  this.  What  must  be  the  charac- 
ter of  the  act  which  constitutes  an  adverse  possession? 

This  question  was  directly  answered  in  Bryan  v.  Jiwaier,  6 
Day,  181  [6  Am.  Dec.  186],  and  by  this  court.    A  clear  and 

1.  Jodbofli  T.  Bard,  4  Johns.  290  [4  Am.  Deo.  337]. 
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iinqciestionable  role  was  intended  to  be  given.  The  court  com- 
menced the  expression  of  their  opinion  by  saying:  **  It  will  be 
necessary  to  ascertain  precisely  the  meaning  of  the  terms,  ad- 
verse holding  or  adverse  possession.''  The  first  principle  as- 
serted in  that  case  is,  that  to  render  a  possession  adverse  it  is 
not  necessary  that  it  should  be  accompanied  with  a  claim  of 
title  and  with  the  denial  of  the  opposing  title.  The  case  next 
affirms  that  possession  is  never  adverse,  if  it  be  under  the  legal 
proprietor  and  derived  from  him.  After  these  preliminaries,  it 
is  inquired:  '*  But,  more  particularly,  what,  in  point  of  law,  is 
an  adverse  possession?  It  is,''  say  the  court,  ''a  possession 
not  under  the  legal  proprietor,  bat  entered  into  without  his 
consent,  either  directly  or  indirectly  given.  It  is  a  possession 
by  which  he  is  disseised  and  ousted  of  the  lands  so  possessed." 
That  there  should  remain  no  doubt,  they  next  inquire,  what 
constitutes  a  disseisin.  After  showing  negatively  that  it  is  not 
requisite  to  enter  claiming  title,  or  denying  the  title  of  the  legal 
owner,  they  remark  affirmatively,  that  it  is  only  necessaiy  for  a 
person  to  enter  and  take  possession  of  land  as  his  own,  to  take 
the  rents  and  profits  to  himself,  and  to  manage  with  the  prop- 
arty  as  an  owner  manages  with  his  own  property;  that  is,  the 
person  thus  possessing  must  act  as  if  he  were  the  true  owner 
and  accountable  to  no  person  for  the  land  or  its  avails.  A  cri- 
terion is  then  given  to  determine  whether  a  possession  is  ad- 
verse. ''It  is  only  necessary  to  find  out,"  say  the  courts 
"  whether  it  can  be  considered  as  the  constructive  possession 
of  the  legal  proprietor." 

I  have  been  thus  particular  in  analyzing  this  case,  in  which 
the  reasons  were  drawn  up  by  a  very  able  and  eminent  jurist^ 
as  it  presents,  in  the  plainest  language,  a  sure  and  most  intel- 
ligible landmark  to  ascertain  when  a  possession  is  adverse.  It 
is  peculiarly  observable  that  by  the  reasons  given,  anxiously 
labored  as  they  were,  it  was  intended  to  put  the  question  at 
rest  for  the  future.  The  possession  alone,  and  the  qualities 
immediately  attached  to  it,  are  regarded.  No  intimation  is 
there  as  to  the  motive  of  the  possessor.  If  he  intends  a  wrong- 
ful disseisin,  his  actual  possession  for  fifteen  years  gives  him  a 
title;  or  if  he  occupies  what  he  believes  to  be  his  own,  a  similar 
possession  gives  him  a  title.  Into  the  recesses  of  his  mind,  his 
motives  or  purposes,  his  guilt  or  innocence,  no  inquiry  is  mada 
It  is  for  this  obvious  reason  that  it  is  the  visible  and  adverse 
possession,  with  an  intention  to  possess,  that  constitutes  its 
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adverse  character,  and  not  the  remote  Tiews  or  belief  of  the 
possessor. 

It  is  not  necessary  that  I  should  proceed  farther,  as  the  point 
of  decision  in  the  case  before  as  has  been  settled  by  this  court,  - 
and  with  great  precision.  At  the  same  time  it  may  be  the 
more  satisfactoxy  to  show  that  the  determination  here  is  in 
harmony  with  the  decisions  of  other  courts.  In  Westminster 
Hall  the  character  of  an  adverse  possession  is  well  established. 
The  possession  of  a  person  denying  the  title  of  the  owner,  or 
claiming  the  premises,  or  taking  the  whole  rents  and  profits 
without  accounting,  is  held  sufficient  evidence  of  actual  ouster: 
Doe  d.  FUher  et  al.  v.  Prosser,  Cowp.  217;  Doe  d.  HeUings  etux. 
V.  Bird,  11  East,  49;  Stocher  y.  Bemy,  1  Ld.  Baym.  741;  S.  0., 
by  the  name  of  Stokes  y.  Berry,  2  Salk.  421.  The  extent  of 
the  doctrine  is  defined  by  the  following  considerations.  The 
possession  of  a  tenant  in  common  is  held  not  to  be  adverse 
without  actual  disseisin  or  its  equivalent,  as  he  is  presumed  to 
possess  for  his  fellow  commoner;  but  the  possession  of  an  in- 
dividual entering  not  under  another,  is  adverse,  Xnj  a  perception 
of  the  profits  only  to  his  own  use. 

In  the  state  of  New  York,  the  entering  on  land  under  pre- 
tense of  title,  or  under  a  claim  hostile  to  the  title  of  the  trae 
owner,  constitutes  an  adverse  possession:  Brandt  d.  Walton  y. 
Ogden,  1  Johns.  156;  Jackson  d.  Cfriswold  y.Bard,  5  Johns.  230;^ 
Jackson  d.  Bonnd  ei  dl.  v.  Sharp,  9  Johns.  162  [6  Am.  Dec.  267]. 
To  the  same  efiect  is  the  law  of  Massachusetts.  **  To  consti- 
tute an  actual  ouster,''  said  Parsons,  0.  J.,  "  of  him  who  was 
seised,  the  disseisor  must  have  the  actual  exclusive  occupation 
of  the  land,  claiming  to  hold  it  against  him  who  was  seised,  or 
he  must  actually  turn  him  out  of  possession:''  Kennebec  Pur^ 
*  chase  y.  Springer,  4  Mass.  416,  418  [3  Am.  Dec.  227];  BosUm 
Mm  Corporatbm  v.  Btdfinch,  6  Mass.  229  [4  Am.  Dec.  120].  It 
is  obvious  that  a  person  who  takes  possession  does  not  the  less 
claim  to  hold  it  against  him  who  before  was  seised,  because  he 
conscientiously  believes  that  he  has  right  to  possess. 

The  law  of  Maine,  so  far  as  it  is  expressed  in  the  case  of 
Kennebec  Purchase  v.  Laboree  et  al,,  ^  GreenL  276  [11  Am. 
Dec.  79],  is  in  perfect  harmony  with  that  of  the  states  already 
mentioned.  " The  doctrine  on  this  subject,"  said  Mellen,  G.  J., 
**  seems  to  be  plain  and  well  settled.  A  possession  must  be  ad- 
verse to  the  true  owner,  in  order  to  constitute  a  disseisin.  The 
possessor  must  claim  to  hold  and  improve  the  land  for  his  own 

1.  Jadt$m  d.  CHHtmold  t.  Bwrd,  4  Johns.  230  [4  Am.  Deo.  267]. 
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use,  and  ezolnsiTe  of  others/'  He  next  states  that  in  a  count 
on  the  demandant's  seisin,  it  was  never  inenmbent  on  the  ten- 
ant to  prove  more  than  his  continued  possession  and  occupancy 
for  thirty  years  next  before  the  commencement  of  the  action, 
using  and  improving  the  premises  after  of  the  manner  of  the 
owner  of  the  fee;  and  he  then  subjoins  that  such  possession, 
unless  explained,  affords  satisfactory  evidence  to  the  jury  that 
such  tenant  claimed  to  hold  the  land  as  his  own. 

In  the  case  of  Broum  v.  (Toy,  3  Greenl.  126,  the  question  was, 
whether  the  tenant  was  in  possession  of  certain  land  by  dis- 
seisin. He  owned  a  lot  denominated  No.  8,  and  was  in  pos- 
session of  lot  No.  4,  claiming  that  it  was  part  of  the  former 
lot.  He  was,  therefore,  in  possession  through  mistake.  This 
principle  was  advanced  by  the  court,  to  wit:  **  If  the  owner  of 
a  parcel  of  land,  through  inadvertency  or  ignorance  of  the 
dividing  line,  includes  a  part  of  an  adjoining  tract  within  his 
inclosure,  this  does  not  operate  a  disseisin,  so  as  to  prevent  the 
true  owner  from  conveying  or  passing  the  same  by  deed." 

If  the  learned  court  meant  to  lay  down  the  position  that  al- 
though the  possession  was  adverse  and  a  disseisin,  yet  that  it 
was  of  such  a  character  as  not  to  prevent  the  owner  from  trans- 
ferring the  land  by  deed,  the  case  has  no  bearing  on  the  one 
before  ua  But  if  it  was  intended  to  declare  that  there  was  no 
disseisin  at  all,  by  reason  of  the  before-mentioned  mistake,  I 
can  not  accede  to  the  proposition.  There  was  a  possession;  it 
was  not  under  the  true  owner,  but  it  was  under  a  claim  of 
right;  and  the  rents  and  profits,  if  any,  were  received  and  ap- 
propriated to  the  x>ossessor'8  use,  without  any  supposed  or 
assumed  accountability.  This  is  a  disseisin  by  all  the  cases  on 
the  subject,  with  evexy  mark  or  indicium  of  one  upon  its  face. 
If  the  possession  were  incidental  to  the  taking  of  something  off 
the  property,  it  would  be  a  trespass  only.  But  when  the  pos- 
session is  a  permanent  object,  under  a  claim  of  right,  however 
mistaken,  what  can  be  a  disseisin  if  this  is  not  ?  That  the  pos- 
sessor meant  no  wrong  might  be  very  important,  if  he  were 
prosecuted  for  a  crime;  for  nemo  fii  reus  niei  mens  sii  rea.  But 
the  motive  which  induced  the  taking  possession  is  remotely 
distant  from  the  possession  in  fact  under  a  claim  of  right,  and 
in  no  respect  tends  to  qualify  or  give  character  to  the  act.  It 
was  adverse  possession  and  disseisin  (innocently  happening) 
with  the  full  intention  of  the  mind  to  possess  exclusively;  and 
by  necessary  consequence,  a  seclusion  of  the  owner  from  the 
seisin  of  his  property. 
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I  agree  with  the  learned  oourt,  that  the  intention  of  the  po8« 
sessor  to  claim  adversely  is  an  essential  ingredient.  But  the  per* 
son  who  enters  on  land  believing  and  claiming  it  to  be  his  own, 
does  thus  enter  and  possess.  The  very  nature  of  the  act  is  aa 
assertion  of  his  own  title  and  the  denial  of  the  title  of  all  others. 
It  matters  not  that  the  possessor  was  mistaken,  and  had  he  beea 
better  informed  would  not  have  entered  on  the  land.  This 
bears  on  another  subject — the  moral  nature  of  the  action;  but 
it  does  not  point  to  the  inquiry  of  adverse  possession.  Of  what 
eonsequence  is  it  to  the  person  disseised  that  the  disseisor  is  an 
honest  man?  His  property  is  held  by  another,  under  a  daixa 
of  right,  and  he  is  subjected  to  the  same  privation  as  if  the  en* 
try  were  made  with  full  knowledge  of  its  being  unjustifiable. 

In  the  case  of  Boss  v.  Chuld,  6  Greenl.  204,  it  is  said:  *'A. 
disseisin  can  not  be  committed  by  n^stake,  because  the  intention 
of  the  possessor  to  claim  adversely  is  an  essential  ingredient  in 
disseisin."  I  do  not  admit  the  principle.  It  is  as  certain  that  a 
disseisin  may  be  committed  by  mistake  as  that  a  man  may  by 
mistake  take  possession  of  land,  claiming  title,  and  believing  it 
to  be  his  own.  The  possession  is  not  the  less  adverse  because 
the  person  possessed  intentionally,  though  innocently.  But  in 
the  moral  nature  of  the  act,  there  is  undoubtedly  a  difference 
when  the  possessor  knowingly  enters  by  wrong. 
*  I  have  been  the  more  particular  in  my  observations  for  two 
reasons.  The  first  is,  that  the  evidence  of  adverse  possession, 
which  is  of  very  frequent  occurrence,  might  be  placed  on  grounds 
clear  and  stable.  The  next,  from  a  serious  apprehension  that 
in  the  law  of  disseisin  an  important  change  is  inadvertently 
attempted.  Adopt  the  rule,  that  an  entry  and  possession  un- 
der a  claim  of  right,  if  through  mistake,  does  not  constitute  an 
adverse  possession,  and  a  new  principle  is  substituted.  The 
inquiry  no  longer  is,  whether  visible  possession,  with  the  intent 
to  possess,  under  a  claim  of  right,  and  to  use  and  enjoy  as  one's 
own,  is  a  disseisin;  but  from  this  plain  and  easy  standard  of 
proof  we  are  to  depart,  and  the  invisible  motives  of  the  mind 
are  to  be  explored;  and  the  inquiry  to  be  had,  whether  the  pos- 
sessor of  land  acted  in  conformity  with  his  best  knowledge  and 
belief. 

In  the  case  before  us,  the  plaintiff  adduced  evidence  to  show 
that  he  entered  on  the  land  in  question  and  possessed  it  more  than 
fifteen  years,  uninterruptedly  and  exclusively,  under  a  claim  and 
belief  of  right,  and  appropriatingto  his  own  use,  without  account^ 
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all  ihe  rents  and  profits.    This  was  adverse  possession  and  dis- 
seisin, and  gave  him  title  under  the  law  of  the  state. 

Upon  this  principle,  the  charge  was  incorrect,  and  a  new 
trial  is  advised. 

The  other  judges  were  of  the  same  opinion,  except  Peters, 
J.,  who  was  absent. 
New  trial  to  be  granted. 


LouNSBDBT  t;.  Pboteohoh  Inbubangb  Go. 

[8  OosnonoiiTt  4fli«] 

KiCBWiOHB  nr  a  Foucr  or  Fms  Ii(si7banci»  exemptmg  the  iosaren  fram 
liabili^  in  osaeof  riot,  eta,  or  of  the  canyingon  of  extra  hissHimi  ooeB* 
pationi  in  the  building  are  not  ooQditioiu  pieoedeat,  bat  mattera  of  de> 
f enae,  and  therefore  need  not  be  negatiTed  in  the  declaratiooa. 

A OoNDinov THAT Loss SHOULD  BS  PBovxDby  aoeitifioate  of  adiaintararted 
magiatrate,  doea  not  neoeaaitate  an  allegation  that  the  magjatrate  in  gum 
tion  waa  not  diBqnalified. 

A  OoKDinoN  Bbquzbxno  a  STATnaNT  of  other  inaoranoea  on  the  pruperiy 
ia  oomplied  with  by  an  averment  in  the  deolaration  that  no  otlier  inanr- 
aooe  had  been  made  on  anoh  property,  and  proof  of  a  atatement,  ''thai 
aaid  property,  or  any  part  thereof^  waa  not^  nor  haa  been  inaoied,  amoe 
the  policy  w>m  taken  oat^" 

A  FniviLaos  ron  Allthx  Fbogiss  of  the  boaineaa  inanrad  wiU  inolnda  an 
oooapation  neceaaary  for  the  oarryin^  on  of  anoh  boaineaa,  although  it 
may  be  ezoepted  in  the  pioviaion  againat  oooapationa  denraninated  esAra 
haardona. 

A  FXk>vxsion  that  thb  Pouor  should  Okasm  and  be  of  no  f oroe  ao  loaf 
aa  the  bnHding  ahoold  be  naed  for  any  one  of  apeoified  esAra  haianVwis 
ooonpationa,  will  not  releaae  the  inaorera  foraloaa  by  fixe  aftar  anoh  haa- 
ardona  ooonpation  haa  been  diaoontinaed. 

LmL— And  boarda  and  planka  not  denominated  haaacdona^  phMsed  io  the 
building  dnxing  the  continnanoe  of  the  haaardona  oeeopation,  and  re- 
maining there  at  the  time  of  the  ^x%  will  not  releaae  the  inaorera. 

AonoN  on  a  policy  of  insurance.  The  questions  raised  for 
the  consideration  of  the  court  appear  from  the  opinion.  Yezdiet 
for  the  plaintiff.  Motions  in  arrest  of  judgment  and  for  a  new 
trial. 

N.  Stniih  and  Eatdey,  for  the  motions.  The  declaration  did 
not  conform  to  the  tenth  condition:  Wordey  v.  Wood,  6  T.  B. 
710.  The  risk  was  increased  by  the  carpenters'  oooapation  car- 
ried on  in  the  building:  Stetson  v.  Jfosa.  UuL  F.  £u.  Co.,  4 
Mass.  840  [8  Am.  Dec.  217]. 

Bherman  and  Betts.  contra. 
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Daogett,  J.  1 .  It  is  contended  by  the  counsel  for  the  defend- 
antSy  that  the  declaration  is  insufficient.  It  states,  generally, 
that  the  defendants,  being  an  incorporated  company,  for  a  cer- 
tain premium,  by  their  policy,  made  insurance  on  the  buildings, 
etc.,  of  the  plaintiff,  Tiz.,  a  buildinpf  occupied  by  the  plaint- 
iff as  a  manufactory  of  hat  bodies,  and  on  the  privilege  for  all 
the  process  of  said  business.  There  were  many  conditions 
annexed  to  the  policy,  which  the  declaration  recites,  with  an 
unneoessaxy  particularity,  and  then  alleges  a  loss  by  fire, 
and  that  tiie  plaintiff  made  proof  of  loss  according  to  the 
requirements  of  the  policy.  One  of  those  conditions,  as  they 
are  called,  is,  that  the  insurers  ''will  not  be  liable  for  any  loss 
or  damage  which  may  happen  or  take  place  by  means  of  any 
iuTasion,  insurrection,  riot,  or  ciTil  commotion,  or  of  any  mili- 
taiy  or  usurped  power.''  Another  is,  that  if  the  building  shall 
be  used  during  the  year  for  which  it  is  insured,  for  any  occu- 
pation deemed  in  the  policy  hasardous,  or  extra  hasardous,  such 
as  soap-boiler's  or  tallow-chandler's  business,  etc.,  unless 
otherwise  in  the  policy  specially  provided  for,  then  so  long  as 
it  may  be  thus  occupied,  the  policy  shall  cease,  and  have  no 
effect  Now  it  is  said  that  the  declaration  is  insufficient,  because 
these  exceptions  are  negatived.  I  feel  no  difficulty  on  this 
point.  All  these  conditions,  if  such  they  may  be  called,  are  in- 
serted in  the  polipy  by  way  of  proviso,  and  not  at  all  as  condi- 
tions precedent.  They  are  introduced  for  the  benefit  of  the 
defendants;  and  ihey  must  be  taken  advantage  of,  if  at  all,  by 
pleading.  This  general  rule  of  law  can  not  be  controverted: 
Com.  Dig.,  tit.  Pleader,  c.  81:  HoOum  v.  The  Easi  India  Co.,  1 
T.  B.  638,  645,  646;  1  Ohit.  PI.  228,  229. 

There  is  another  condition  also  which,  upon  the  same  prin- 
ciple, ought  to  have  been  noticed  in  the  declaration,  and  the 
exception  negatived.  It  is  expressly  provided  that  if  there  ap- 
pear any  fraud  or  false  swearing,  tiie  insured  shall  forfeit  all 
claim  under  the  policy.  It  is  believed  that  acn  averment  that 
the  plaintiff  had  practiced  no  fraud,  nor  swore  falsely,  would 
sound  rather  oddly  in  the  ears  of  a  good  spedal  pleader. 

2.  The  other  exception  to  the  declaration  is  that  there  is  no 
averment  that  the  justice  of  the  peace,  Benjamin  Isaacs,  esq., 
before  whom  the  plaintiff  made  oath  to  the  amount  of  the  loss 
of  property,  was  not  concerned  in  the  loss,  nor  related  to  the 
party;  and,  therefore,  for  aught  that  appears,  he  was  incom- 
petent to  take  this  affidavit.  In  reply  to  this  objection  it  may 
be  observed,  as  was  said  to  a  precisely  similar  objection  in 
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Booih  T.  Soolh,  7  Ooxul  866,  "  Whoever  sapposed  before  thai 
such  an  allegation  was  necessary?  It  is  never  necessary  in 
pleading  to  negative  the  exception  which  may  exist  against  a 
judge  or  justice."  The  declaration  then  is  good  even  upon  de- 
murrer; and  therefore  it  becomes  unnecessary  to  consider 
another  ground  taken  by  the  plaintiff,  to  wit,  that  if  it  were  de> 
f  ective,  it  is  cured  by  verdict. 

8.  There  is  an  exception  on  the  motion  for  a  new  trial,  that 
the  declaration  on  oath  of  the  loss  of  property  did  not  comport 
with  the  allegation  in  the  declaration,  nor  with  the  tenth  con- 
dition annexed  to  the  policy;  and  therefore  was  inadmissible. 
By  the  tenth  condition,  in  case  of  loss,  the  insured  is  bound 
to  declare  on  oath,  '*  whether  any,  and  what  other  insurance 
has  been  made  on  the  same  property."  The  certificate  of  the 
declaration  of  the  loss  made  by  the  plaintiff,  so  far  as  regards 
this  point,  is  in  these  words:  '*  That  said  property,  or  any  part 
thereof,  was  not,  nor  has  been  insured,  since  the  policy  of  in- 
surance was  taken  out  from  the  Protection  Insurance  com- 
pany." The  allegation  in  the  declaration  is  that  this  declara- 
tion was:  "That  no  other  insurance  had  been  made  on  the 
property  destroyed  as  aforesaid."  The  objection  is,  that  by  the 
declaration  a  prior  insurance  might  have  been  made.  Now,  I 
read  so  as  to  exclude  that  idea,  without  doing  any  violence  to 
the  langaage.  It  is  as  plain  as  though  it  had  been  expressly 
said  the  property  was  not  insured  when  this  policy  was  made, 
nor  has  it  been  since,  except  by  this  policy.  The  objection  ia 
indeed  hypercritical. 

4.  The  charge,  it  is  said,  was  incorrect,  because  by  the  terms 
of  the  policy,  taken  in  connection  with  the  conditions,  no  car- 
penter's shop  could  be  kept  in  the  building  insured,  for  any 
purpose.  The  insurance  was  on  the  building  for  the  manufac- 
ture of  hat  bodies,  and  on  the  privilege  for  all  process  of  said 
business.  These  words  are  veiy  comprehensive.  They  must 
include  a  license  or  authority  to  do  whatever  was  neceesaiy  to 
the  manufacture  of  hat  bodies.  All  necessaiy  machinexy  mighty 
of  coursci  be  made  there.  It  might,  also,  be  there  repaired. 
It  would  be  a  very  narrow  construction,  that  when  a  cog  in  a 
wheel  was  needed,  or  when  any  part  of  the  machinexy  required 
repairing,  it  could  not  be  done  within  this  building,  but  the 
plaintiff  must  be  delayed  by  going  elsewhere.  "  Caipenteis,  in 
their  own  shops,  or  in  buildings  erecting  or  repairing,"  are  not 
protected,  but  excluded.    This  work  seems  to  me  fairly  within 
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ih6  privilege,  *'  for  all  the  process  of  manufachirizig  hat 
bodies/'  as  expressed  in  the  policy. 

It  is  further  urged,  that  it  having  been  admitted  that  this 
building  was  occupied,  during  the  existence  of  the  risk,  for  a 
earpenter's  shop,  within  the  prohibition  in  the  policy,  the  policy 
was  vacated,  and  could  not  be  revived  but  by  some  new  act  of 
the  parties.  This  objection  is  refuted  by  an  express  provision 
in  the  contract  of  insurance;  and  assuredly,  the  parties  must  be 
left  to  contract  for  themselves.  It  is  the  duty  of  the  court  to 
expound  and  enforce,  not  to  make  contracts.  If  the  building 
shall  be  appropriated  to  any  prohibited  use,  thenceforth,  and 
so  long  as  the  same  shall  be  so  appropriated,  the  policy  shall 
cease  to  bind  the  insurers.  It  is  difficult  to  find  language  more 
suited  to  repel  this  objection. 

Lastly,  it  is  contended  by  the  defendants,  that  if  the  jury 
found  the  use  of  the  building  as  a  carpenter's  shop  has  ceased, 
yet  if  the  boards  and  other  liunber  remained  there,  then  the 
risk  of  fire  was  increased,  and  the  court  should  have  instructed 
the  jury  that  the  plaintiff  could  not  recover.  In  this  part  of 
the  case  it  is  material  to  observe  that  no  lumber,  nor  any  other 
article  supposed  to  have  been  in  the  building  when  the  carpen- 
ter's work  had  been  carried  on,  was  deemed  either  hasardoua 
or  extra  hazardous,  or  at  all  prohibited.  There  can,  therefore, 
be  no  objection  on  the  ground  of  any  such  articles  being  in 
any  part  of  the  building. 

The  declaration,  then,  is  sufficient;  and  the  motion  for  a  new 
trial  must  be  denied. 

HosMXB,  O.  J.,  was  of  the  same  opinion.  Pktbbs,  ^.,  having 
been  absent  during  the  argument  of  the  case;  Wzluajcs,  J., 
being  interested  as  a  stockholder  in  the  Protection  Insurance 
oompany;  and  Bissxl,  J.,  having  been  of  counsel  in  the  cause, 
gave  no  opinion. 

Motion  in  arrest  to  be  overruled. 

New  trial  not  to  be  granted. 


Babnum  v.  Babnum. 

[8  Ooxnnaaan,  400.] 
Saui  ov  a  Lormnr  Tiokkt  supposed  to  have  drawn  a  priie,  bat  whioh  to 
fsoi  had  drawn  a  blank,  is  not  void  for  want  of  consideiatioQ. 

Assumpsit  on  a  promissory  note.     Plea,  non-assumpsit.    The 
execution  of  the  note  was  admitted.    GChe  defense  was  want  of 

Am.  Dso.  VoIm  XXI-4* 
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oondderation.  The  facta  were:  In  fhe  neighborhood  where  the 
parties  lived,  rumors  were  afloat  that  a  certain  lottery  ticket  in 
which  the  plaintiff  held  a  fourth  interest,  had  drawn  a  prize  of 
two  thousand  dollanu  The  defendant  agreed  to  purchase  the 
plaintiff's  interest,  and  gave  therefor  his  note  for  two  hundred 
dollars — ^the  note  in  question.  The  lottery  had  been  drawn, 
but  the  ticket  in  question  had  drawn  a  blank. 

The  jury  were  instructed  by  Daggett,  J.,  that  as  the  ticket 
Had  drawn  a  blank  when  sold,  it  was  worthless,  and  that  there 
was  no  consideration  for  the  note.  Verdict  for  the  defendanL 
Motion  for  a  new  trial. 

N.  Smith  and  E.  Taylor^  for  the  plaintifll 

Sherman  and  BooOi,  contra* 

DAoasiT,  J.  Upon  a  fuller  consideration  of  the  question  in 
this  case  than  I  had  given  it  at  the  trial,  and  upon  further  dis- 
cussion at  the  bar,  and  by  my  brethren,  I  am  convinced  that  the 
instruction  given  to  the  jury  was  wrong,  and  that  there  ought 
to  be  a  new  trial.  This,  for  aught  which  appears,  was  a  fair 
speculation.  Neither  of  the  parties,  as  the  facts  show,  knew  of 
the  fate  of  the  ticket;  it  was  therefore  a  bargain  of  hazard.  In 
the  absence  of  all  fraud,  it  is  not  easy  to  see  why  the  plaintiff 
should  not  recover  upon  the  principles  of  llkw.  Trading  in 
these  tickets — ^tickets  of  a  lottery  granted  by  our  own  legis* 
*  lature — ^is,  of  course,  lawful.  This  ticket  was,  at  the  time  of 
the  sale,  worth  its  original  price;  and  probably  would  have 
then  sold  for  that  sum.  There  was  a  benefit  to  the  promisor; 
and  this  is  always  a  good  consideration. 

If  it  be  said  that  there  was  no  consideration,  because  when 
the  ticket  was  sold,  it  was  in  fact  worthless,  because  it  had 
previously  drawn  a  blank,  it  may  be  replied  that  if  this  doctrine 
be  true,  a  sale  in  Danbury  of  a  ticket  in  a  lottery  drawn,  for 
example,  in  New  York,  on  any  day,  say  the  first  of  Hay,  would 
be  void,  if  made  at  any  time  before  the  CTcnt  of  the  drawing 
was  known,  though  veithin  an  hour  after  the  drawing  was  com- 
pleted. I  think  no  such  doctrine  has  prevailed,  but  on  the 
contrary,  such  sales  have  been  deemed  good. 

No  authorities  were  cited  by  the  counsel  for  either  party,  bear- 
ing directiy  on  the  point,  except  that  of  Earl  of  March  y. 
5  Burr.  2802.  That  case  proves  that  there  is  a  good 
tion  for  such  a  promise.  It  was  a  bet  between  two  young 
upon  the  death  of  their  respective  fathers.  The  question  was, 
which  of  two  young  heirs  should  come  first  to  his  father's 
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efitaie.  One  of  these  fathers  was  upwards  of  seTenty,  and  the 
other  a  little  tamed  of  fifty.  The  note  upon  which  the  action 
was  brought  ran  thus:  *'  I  promise  to  pay  the  Earl  of  Maxch 
fiye  hundred  guineas^  if  my  father  dies  before  Sir  William 
Codrington."  The  other  note  ran  thus:  '*  I  promise  to  pay  Mr. 
Pigot  one  thousand  six  hundred  guineas,  in  case  Sir  William 
Codrington  does  not  survive  Mr.  Pigot's  father."  The  Earl  of 
March  had  taken  the  place  of  Codrington,  one  of  the  young 
heirs,  he,  Codrington,  supposing  the  bet  was  in  favor  of  Pigot. 
The  bet  was  made  in  London,  one  hundred  and  fifty  miles  from 
the  place  of  the  residence  of  Mr.  Pigot,  the  father  of  the  defend- 
ant, who  was  then  dead,  having  died  a  few  hours  only  before 
the  bet  was  made;  and,  of  course,  the  fact  of  his  death  was 
then  unknovm.  It  was  strongly  contended  that  there  was  no 
consideration  for  this  promise;  but  Lord  Mansfield  and  the 
whole  court  of  king's  bench  held  otherwise.  The  case  is  not 
dted  to  establish  the  doctrine  that  an  action  would  lie  upon  a 
bet  or  wager,  because  I  certainly  think  it  would  not  in  Oonneo- 
tiout,  but  to  prove  that  there  was  a  consideration. 

Without  any  wish  to  encourage  speculation  in  tickets,  I  do 
not  see  any  solid  objection  to  a  recoveiy.  Let  tblore  be  a  new 
trial. 

HosMBB,  0.  J.,  and  WmjAMS,  J.,  were  of  the  same  opinion. 

Pktbbs,  J.,  not  having   been  present  when  the  case  wm  * 
aigued,  and  Bissil,  J.,  having  been  of  counsel  in  the  eause, 
gave  no  opinion. 

New  trial  to  be  granted. 

FoUowed  in  Pottle  v.  Tkomas^  12  CknuL  571»  whora  the  ptindpla  hers  an* 
Bovnoed  was  applied  to  a  aale  of  a  patent  which  proved  miprafiiaUe;  in 
Clark  V.  Sigpumey,  17  Id.  518»  a  case  of  the  porohaae  of  one's  interest  la 
land%  it  transpiring  that  he  had  no  interest;  and  in  Joknmm  v.  TUitif  2  Hill» 
006^  where  the  defendant  had  given  the  note  sued  on  for  eertain  nnvodneU 
*ve  nuubefiy 


Seinneb  v.  Judbon. 

[8  OonnoBODT,  838.] 

GBAJfcnnr  will  Oompxl  a  Discovert  in  aid  of  a  snit  at  law  where  the  lead- 
ing dreomstanoes  rest  in  the  knowledge  of  the  defendant 

Whrhbb  thx  AcnoN  bs  in  Tobt  ob  on  Contbact  in  aid  of  whieh  the  dis- 
covery ii  aonghti  if  the  pUuntifif  has  an  eqnitahle  right,  a  diBOOvery  will 
be  enforced. 

To  Dbtect  Fraud  and  Iuposition,  and  to  set  aside  a  frandnlent  convey* 
anoe,  a  diaooveiy  will  be  decreed. 
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No  Pkbson  is  Qbliokd  to  Answxb  matter  of  scandal,  nor  to  make  diaeovety 
of  that  which  may  subject  him  to  a  forfeitore  or  penalty. 

"  Scandal"  is  here  need  in  a  teohnical  sense,  and  is  applicable  to  crime 
only. 

Whbrb  thx  Statutb  or  Limitations  has  Run,  the  defendant  mnst  anawer, 
as  the  penalty  can  not  be  enforced. 

It  the  Pxnaltt  is  waived  by  the  plaintiff  and  by  all  those  who  could  claim 
any  part  thereof  the  defendant  is  boond  to  make  discovery. 

Pbinciflbs  Applied  to  a  Bill  fob  a  Disoovxbt  in  aid  of  an  action  of  eject- 
ment against  one  alleged  to  hold  onder  a  deed  in  trust  for  the  grantor. 

That  a  Third  Pkbson  is  Aoquainted  with  ths  Faotb  son^t  after  is  no 
ground  of  demurer  to  the  bilL  The  objection  may  be  raised  and  ex- 
amined on  the  hearing  of  the  bilL 

A  Bill  vob  a  DisooyzBT  in  aid  of  an  action  at  law  must  allsge  faots  show- 
ing that  the  court  in  which  the  action  is  pending,  has  jniiadiotioa 
thereof. 

Bill  for  a  discoyeiy  in  aid  of  an  action  of  ejectment  bronght 
by  Skinner  against  Judaon.  The  bill  alleged  the  recoyezy  of 
jndgment  in  an  action  at  law  against  one  Smith,  a  oonyeyance 
by  Smith  of  his  lands  to  Jndson,  by  a  deed  without  considera* 
tion  and  in  trust  for  Smith,  made  to  defeat  the  execution  of  the 
plaintiff  and  the  claims  of  other  creditors  of  Smith;  that  the 
transaction  between  Smith  and  Judson  was  secret,  in  conse- 
quence of  which  the  plaintiff  was  unable  to  prore  the  facts. 
The  parties  joined  in  demurrer  to  the  bill.  The  demurrer  was 
sustained,  whence  the  cause  was  remoTed  to  this  courL 

Seeley  and  Wkile,  for  the  plaintiff,  refezred  to  many  authori- 
ties, which  are  found  in  the  opinion  of  the  court. 

Mmberley  and  0.  A.  IngersoU,  contra. 

HosHEB,  0.  J.  The  principles  involyed  in  this  case,  for  tha 
most  part,  have  so  frequently  been  discussed  and  settled,  that 
little  more  is  necessary  than  briefly  to  state  and  apply  them. 
That  chancery,  in  aid  of  a  suit  at  law,  where  the  leading  cir- 
cumstances rest  in  the  knowledge  of  the  defendant,  will  compel 
a  discoyeiy,  as  a  general  principle,  is  perfectly  indisputable:  1 
Madd.  Ch.  89,  162;  City  of  London  y.  Levy,  8  Yes.  404;  Ike  Jl- 
torney^eneral  y.  Duplessis,  Parker,  151;  Mclniyreelal,  y.  Man* 
ciu8  etal.,  16  Johns.  592,  597;  PoUard  y.  Lyman^  1  Day,  156 
[2  Am.  Dec.  63];  TheMiddleton  Bank  y.  Bu88  etal.,  8  Oonn.  186, 
139, 140  [8  Am.  Dec.  164];  8  Bl.  Com.  437. 

It  is  equally  well  established,  that  whether  the  action  in  aid 
of  which  a  discoyery  is  sought,  be  founded  on  a  contmot  or  in 
tort,  if  the  plaintiff  has  an  equitable  right,  a  discoyery  will  be 
enforced:  The  East  India  Oo,  y.  Sandys,  1  Yem.  129;  The  Bad 


July,  1831.]  Seinneb  v.  Judson.  693 

India  Oo.  y.  Evans  et  al..  Id.  308;  Oom.  Dig.,  tit.  Ohaooexy,  8 
B.  1;  Thorpe  t.  IfocatiZey,  5  Madd.  Ch.  135;  1  Eq.  Gas.  Abr.  76. 
It  is  likewise  unquestionable  that  chancery  will  decree  a  dis- 
coyery  to  detect  fraud  and  imposition,  and  to  set  aside  a  fraud- 
ulent conyeyance:  Bennet  y.  Musgrove,  2  Yes.  sen.,  51;  Biob* 
neU  y.  Oaugh,  8  Atk.  558;  Exmberly  y.  SeHJs  ei  al,  3  Johns.  Ch. 
467,  471;  Earl  of  Dehraine  y.  Broum  et  al,,  3  Bro.  C.  C.  633; 
MUcheU  V.  Harris,  2  Yes.  jun.,  129;  Lord  Lonsdale  y.  LiUledale, 
a  Id.  451;  King  y.  Jfar/in,  3  Yes.  jun.  641.* 

To  these  principles  there  exist  certain  exceptions,  two  of 
which  alone  it  is  requisite  to  mention.  No  person  is  obliged  to 
answer  matter  of  scandal;  nor  to  make  discovery  of  that  which 
may  subject  him  to  a  forfeiture  or  penalty.  The  term  scandal 
that  protects  a  person  from  making  answer,  has  a  meaning, 
limited  and  technical.  Fraud,  in  the  established  sense  of  the 
word,  is  not  the  scandal,  but  this  epithet  is  applicable  to  crime 
only.  Notwithstanding  the  answer  of  the  defendant,  by  the 
discoyery  of  a  private  fraud,  may  tend  to  cast  great  reproach 
on  his  conduct  and  character,  still  he  is  compellable  to  make 
answer.  But  to  the  scandal  and  infamy  arising  from  crime, 
he  is  never  to  be  accessary  by  being  compelled  to  make 
discoyery:  Mitf.  37,  147;  Deane  y.  Eastron,  1  Anstr.  64;  AUen 
et  al,  y.  Bandolpheial,,  4  Johns.  Ch.  693;  Chettoynd  v.  Lindon, 
2  Yes.  sen.  450;  Parkhurst  v.  Lowten,  1  Meriv.  391;  Parker, 
144;  Harrison  el  ux,  y.  Southcote  etal.,  1  Atk.  539.  Nor  is  the 
defendant  bound  to  make  discovery,  not  only  of  that  which 
must,  but  even  of  that  which  may  subject  him  to  a  penalty:  1 
Madd.  Ch.  73;  City  of  London  v.  Levy,  8  Yes.  jun.  404;  Finch  y. 
Mnch,  2  Yes.  sen.  492;  The  AUomey-general  v.  Duplessis,  Park. 
144;  Hinde  Ch.  40,  41;  Mitf.  160;  Harrison  et  ux.  y.  8ou£h^ 
cote  et  al.,  1  Atk.  539. 

If,  howeyer,  the  statute  of  limitations  has  incurred,  the  de« 
fendant  is  compellable  to  answer,  and  for  this  plain  reason,  be- 
cause the  penalty  can  never  be  euforced:  2  Cox,  202;  WiUiam» 
y.  Farrington,  3  Bro.  C.C.  39;  Park.  279;  Parkhurst  v.  Lowten, 
1  Meriv.  391.  Upon  the  same  principle,  if  the  penalty  is  waived 
by  the  plaintiff,  and  by  all  those  who  can  claim  any  part  of  the 
penalty  or  forfeiture,  the  defendant  is  bound  to  make  discovery: 
1  Madd.  Ch.  173;  Bird  v.  Harduricke,  1  Vern.  109;  1  Ch.  Bep. 
144.  And  on  similar  ground,  if  the  penalty  is  barred  and  ir« 
recoverable,  a  discovery  will  be  enforced:  ^non.,  lYem.  60. 
In  opposition  to  the  principles  above  stated,  is  the  case  of 

1.       9yM.Jim.6U. 
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Sorthrop  v.  ^Uch^  6  Conn.  861.  With  great  deference  to  the 
judge  who  assigned  the  reasons  in  that  case,  I  most  presume 
that  he  rather  expressed  the  principles  operating  on  his  mind 
than  those  which  influenced  the  decision  of  the  court.  The 
determination,  so  far  as  I  recollect,  proceeded  entirely  on  the 
ground  that  the  bill  showed  no  title  to  the  land  in  question,  in 
relation  to  which  the  discovery  was  sought,  and  was  manifestly 
insufficient.  This  was  the  foundation  of  my  opinion,  and,  as  I 
understand  from  one  of  the  judges,  was  equally  so  of  his. 

To  apply  the  principles  above  stated  to  this  case.  Bills  of 
discovery  for  the  attainment  of  justice  are  to  be  fiivored.  so  lax 
as  it  can  be  done  in  consistency  with  the  preceding  principles. 
But  as  a  defendant  is  never  bound  to  make  discoveiy  of  any 
fact  that  may  subject  him  to  a  penalty,  it  is  perfectly  dear  thai 
he  is  equally  protected  from  making  answer  when  the  allega- 
tions of  a  bill  state  many  facts,  each  and  all  of  which  have  a 
joint  or  united  tendency  to  bring  him  within  the  penalty  of  the 
law.  If  the  chain  want  one  link,  that  link  he  is  not  bonnd  ta 
supply.  This  is  in  perfect  consistency  with  the  principle  thafc 
where  the  allegations  are  distinct,  having  different  objects  in 
view,  a  discoveiy  may  be  had  as  to  such  facts,  which  have  na 
tendency  to  aid  in  subjecting  the  person  answering  to  a  penalty. 

The  plaintiff's  bill  contains  one  uniform  charge  to  effect  a 
single  object;  and  that  is,  that  the  defendant  received  of  Smith  a 
deed  of  land,  without  consideration,  and  in  trust  for  the 
grantor;  and  that  having  entered  into  possession  of  the  land,  he 
is  now  defending  against  an  action  of  ejectment,  brought  for  the 
recovery  of  it,  on  the  ground  of  the  aforesaid  deed.  This,  if  tme» 
in  the  language  of  the  statute,  is  '*  wittingly  to  justify"  the 
transaction  ^*  as  being  bona  fide  and  on  good  consideration;"  and 
ordinarily  would  subject  the  defendant  to  the  penalty  of  the 
law:  Stat.  247.  If  the  penalty  were  now  recoverable,  it  foUowe 
veiy  clearly,  that  the  defendant  would  not  be  bound  to  answer 
the  allegations  of  the  plaintiff's  bill.  The  fact,  however,  is  not 
so.  By  statute  relating  to  this  subject,  no  suit  or  action  is  sua* 
tainable  for  a  forfeiture  but  within  one  year  next  after  the 
offense  was  committed:  Stat.  811,  sec.  6.  In  this  case,  sinoe 
the  commission  of  the  alleged  offense,  several  years  have 
elapsed;  and  the  penalty  can  not  be  enforced.  Hence,  from 
this  source  no  objection  can  arise  against  the  discovery. 

It  has,  however,  been  argued,  that  there  is  adequate  remedy 
at  law,  as  Smith  is  acquainted  with  the  facts  sought  after,  and  ie 
oompelled  to  testify.    On  a  demurrer  to  the  bill,  this 
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IB  anayailable.  If  Smith  is  now  living,  it  may  be  made  to  ap-> 
pear  that  he  has  an  interest  against  the  pkintiff,  which  should 
exclude  any  reliance  upon  him;  or  that  he  is  incredible,  by 
reason  of  want  of  yeracitj;  or  incapable,  through  defect  of 
memoiy;  or  that  he  is  infamous.  On  a  hearing  of  the  bill, 
these  topics  may  be  raised,  where  they  can  be  thoroughly 
sifted;  but  they  can  not  be  examined  under  the  demurrer. 

To  the  discoyery,  by  the  decree  of  a  legal  tribunal,  there  ap- 
pears to  be  no  objection;  but  the  bill  is  not  within  the  cognis- 
ance of  the  superior  court.  The  matter  in  demand  must  ex- 
ceed three  hundred  and  thirty-five  dollars,  or  it  falls  below 
the  court's  jurisdiction:  Stat.  188.  There  is  no  allegation  to 
this  effect;  and  from  the  facts  stated  in  the  bill,  it  appears  that 
the  land  in  question  was  set  off  on  execution  for  less  than  one 
hundred  dollars.  It  is  true,  that  by  the  provision  of  the  statute 
against  any  judgment  of  the  superior  court  or  cause  there  de- 
pending, a  bill  in  equity  may  be  brought  before  such  court  for 
relief:  Stat.  188.  In  this  case,  however,  the  bill  exhibited  is 
not  to  be  relieved  against  a  judgment  or  cause  depending,  but 
to  support  one. 

The  judgment  of  the  superior  court  must,  therefore,  be 
affirmed. 

The  other  judges  were  of  the  same  opinion,  except  Pbtibs,  J., 
who  was  absent. 

Demurrer  overruled  as  to  discovery;  and  sustained  as  to 
jurisdiction. 


Gabteb  V.  Champion. 

[8  OOHMBOTIOUT,  640.] 

A  BoionvxLT  BxBOUTKD  Deed  will  bs  Ebtabushxd  in  eqvaty  tm  sgniiiil 

fhognntor. 
KonoB  OF  AH  UsBaooBDXD  Dked  avtks  Attachunt,  will  not  affect  the  ai- 

taohing  creditor'a  rights. 
A  Pbzok  Ikoumbrakoib  will  hot  bs  PoecFOinED^  althoogh  ha  may  not  have 

A^mt*\nmfA  hui  title  to  a  second  inonmbranoer  if  the  latter  has  aotnal  or 

ooDstrnetive  notice  of  the  prior  incnmbrance. 
Dmonvx  BicoRDnro  or  a  Dxxd  is  not  oonatmotive  notice  to  third  persons. 

And  the  rale  is  the  same  whether  the  defect  be  apparent  on  the  &m  or 

not 
Tbb  Lixn  07  Attaohmxnt  upon  a  particular  piece  of  land  is  as  mnoh  a 

specific  lien  as  if  acquired  by  the  Tolimtaiy  act  of  the  debtor. 
Tbb  MoBTOAOoa  is  a  Ck)MrBTSirr  witness  for  tiie  mortgagee  in  a  suit  to  to^ 

close  a  mortgage  against  an  attaching  creditor. 
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Bnx  to  correct  a  mistake  in  a  mortgage  deed  and  to  foreclose 
the  mortgage  brought  by  George  Carter  against  Champion, 
William  Carter,  Buttj,  and  others.  George  Carter  held  a 
mortgage  of  the  premises  in  question,  executed  for  a  valuable 
consideration,  by  William  Carter,  but  attested  through  inad- 
vertence by  the  wife  of  William.  This  mortgage  so  executed 
was  recorded.  Subsequently,  William  executed  a  mortgage  on 
the  same  premises  to  one  Butty.  Champion  and  Chapman,  hav- 
ing  claims  against  William,  soon  after  commenced  suits  thereon, 
and  attached  the  premises.  Butty  assigned  his  debts  to  Cham- 
pion, who  attached  the  premises  in  a  suit  thereon.  Chapman 
assigned  his  claim  to  Champion.  Champion  obtained  judgments 
and  extended  executions  on  the  mortgaged  premises.  It  did 
not  appear  that  prior  to  the  attachments.  Champion,  Chapman, 
or  Butty  had  actual  knowledge  of  the  deed  to  the  plaintiff.  But 
he  gave  them  notice  after  the  attachment,  and  before  execution. 
Plaintiff  witnessed  the  deed  to  Butty,  and  did  not  disclose  his 
own  claim  to  the  lands  mortgaged  thereby.  The  Champion, 
Chapman,  and  Butty  debts  were  prior  in  their  origin  to  that  of 
the  plaintiff's.  William  Carter  was  admitted  a  witness  against 
the  defendant's  objection,  and  Edward  Butty,  an  executor  of 
Butty,  was  also  admitted  as  a  witness  against  the  objection  of 
the  plaintiff.  The  action  had  been  revived  against  Butty's 
representatives.  The  case  was  reserved  for  the  advice  of  this 
court,  all  the  defendants  having  defaulted  save  Champion,  who 
answered. 

Barnes  and  BoUes^  for  the  plaintiff  The  mistake  in  the  exe- 
cution of  the  deed  should  be  corrected:  SmilhY.  Chapman^  4 
Conn.  344;  Wat&m  v.  TFeZb,  5  Id.  468.  The  relief  sought  will 
be  granted  against  the  world  having  notice:  McOoUy.  McGaU,  3 
Day,  402;  Binion  v.  Einton,  2  Ves.  632;  Bergh  v.  Francis,  1 
Eq.  Cas.  Abr.  320;  Mnch  v.  Earl  of  Winch^sea,  1  P.  Wms.  277. 
The  recorded  mortgage  was  notice:  Peters  v.  ChodHch,  3  Conn. 
146;  Wadsworth  v.  WendeU,  6  Johns.  224;  Johnson  v.  Sioffg,  2 
Johns.  510;  LaUmche  v.  Lord  Dunsany,  1  Sch.  &  Lef.  168. 

Sherman  and  Waite,  contra.  The  recording  a  defective  deed 
furnishes  not  oven  constructive  notice:  Watson  v.  Wells,  6  Conn. 
473;  4  Kent  Com.  168;  Latoucher.  Lord  Dunsany  ^  1  Sch.  &  Lef. 
157;  Eeister  v.  Fortner,  2  Binn.  40  [4  Am.  Dec.  417];  Eudson  y. 
Butts,  3  Cranch,  140;  Frost  v.  Beekman,  1  Johns.  Ch.  300.  W. 
Carter  was  not  au  admissible  witness.  He  was  interested  io 
supporting  the  claim  of  the  plaintiff:  Owen  v.  JUann,  2  Day,  473 
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BamweU  y.  Mitchell,  3  Conn.  101;  Beach  ▼.  Stoifl,  2  Conn.  299; 
Ihumaend  y.  Douming,  14  East,  665;  2  Stark.  Ev.  752. 

Williams,  J.  The  plaintiff  asks  to  have  this  deed,  which  is 
defectively  executed,  established,  as  against  the  giantor  and 
his  creditors.  The  grantor  does  not  object  to  this;  and  if  he 
did,  his  objection  could  not  avail  him,  as  was  adjudged  in  Wat- 
•on  el  al.  v.  Weils,  5  Conn.  468,  and  SmUh  y.  Chapman  etal.,^ 
Conn.  344.  But  whether  the  plaintiff  has  the  same  right  as 
against  other  mortgagees  of  the  same  property  and  attaching 
creditors,  is  the  great  question. 

The  rights  of  these  various  creditors  are  now  concentrated  in 
Champion,  the  defendant.  His  debts  are  older  than  the  plaint- 
iff's; but  the  plaintiff's,  at  the  time  it  was  contracted,  was  at- 
tempted to  be  secured  on  the  land.  Of  this,  however,  these 
creditors  had  no  actual  knowledge,  until  after  two  of  them  had 
received  a  mortgage,  and  the  others  had  attached.  On  the  part 
of  the  defendant,  it  has  been  contended,  that  if  these  creditors 
had  had  actual  notice  of  the  existence  of  this  defective  deed, 
yet  as  it  is  a  mere  scramble  among  creditors,  all  of  whom  are 
entitled  to  security,  a  court  of  chanceiy  will  not  interfere,  but 
leave  them  to  adjust  their  legal  rights. 

In  the  case  of  Priesi  t.  Bice,  1  Pick.  164  [11  Am.  Dec.  156], 
it  was  decided  in  Massachusetts,  by  a  divided  opinion,  that  a 
creditor  who  knew  of  the  existence  of  a  deed  of  land,  made  by 
his  debtor,  could  not  secure  it  to  pay  his  debt,  although  the 
deed  was  not  registered.  But  in  this  case  no  opinion  is  neces- 
sary as  regards  that  point,  because  actual  notice  is  not  proved* 
Nor  can  the  fact  that  actual  notice  was  given  to  the  attaching 
creditor,  after  his  attachment  and  before  the  setting  off  bj  exe- 
cution, have  any  effect;  for  the  creditor,  who  had  acquired  a  lien 
by  his  attachment,  could  not  be  deprived  of  the  effect  of  his 
lien  by  a  subsequent  act  of  another  person.  The  title  was  not 
indeed  perfected  by  the  attachment,  but  the  lien  was;  and  if  he 
could  not,  by  a  release  deed,  pass  any  interest  in  the  land,  as 
no  interest  was  in  him,  yet  he  acquired  a  right  to  complete  a 
titlo,  if  he  chose  to  pursue  the  steps  pointed  out  by  statute. 
This  the  defendant  has  done;  and  to  say  that  his  right  could  be 
affected  by  the  subsequent  act  of  a  third  person,  would  be  to 
deprive  the  attachment  law  of  its  vitality.  By  such  a  construc- 
tion, a  creditor  who  had  fairly  selected  from  the  property  of  his 
debtor,  when  the  security  was  ample,  might,  by  a  secret  act  of 
the  debtor  before  the  attachment  and  notice  by  the  creditor, 
afterwards  be  wholly  deprived  of  the  benefit  of  his  security, 
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when  it  had  become  too  late  to  obtain  any  other.  Snch  a  oon« 
Btmction  is  opposed  to  principle,  and  the  only  anthority  which 
has  been  produced  upon  the  point:  Stanley  y.  Perley,  6  Oreenl. 
869. 

It  was  also  claimed  on  the  part  of  the  defendant,  that  Butty 
was  taking  a  deed  of  this  land,  which  was  known  to  the  plaint- 
iff,  and  yet  the  plaintiff  did  not  disclose  his  own  claim,  and 
must  therefore  be  postponed.  As  to  this,  it  is  enough  to  re* 
mark,  that  if  the  registering  of  the  plaintiff's  deed  was  in  law 
constructive  notice  to  all  the  world  of  its  existence,  or  eyen  to 
the  defendant  or  those  under  whom  he  claims.  Carter  was  not 
bound  to  give  notice  of  a  fact,  which  the  defendant  and  those 
under  whom  he  claims,  was  otherwise  bound  to  notice.  Carter 
might  fairly  suppose  Butty  knew  what  the  law  implies  that  he 
knew.  But  if,  on  the  other  hand,  there  is  no  implication  of 
notice,  by  the  recording  of  the  deed,  then  it  is  not  necessary  to 
go  into  the  question  as  to  the  effect  of  Carter's  silence.  The 
question  then  comes  to  this:  is  the  registering  of  a  defective 
deed  constructive  notice  so  as  to  bind  third  persons? 

Here  it  is  to  be  remarked,  that  the  registering  of  a  deed  is  a 
legislative  regulation,  founded,  indeed,  upon  the  best  principles 
of  policy  for  the  security  of  titles,  but  still  depending  for  its 
effect  upon  the  true  construction  of  the  statute.  Our  statute 
has  prescribed  the  manner  in  which  deeds  of  land  shall  be  exe- 
cuted; that  they  shall  be  attested  by  two  witnesses;  acknowl« 
edged  before  a  magistrate;  and,  to  make  them  effectual  against 
third  persons,  shall  be  recorded.  The  deed  to  be  recorded,  then, 
is  the  deed  spoken  of  in  the  statute;  that  is,  a  deed  executed 
according  to  the  statute;  not  the  instrument,  merely,  which  the 
common  law  would  denominate  a  deed,  but  the  instrument 
which  has  the  statute  requisites  to  give  it  validity  as  a  deed; 
because  no  other  instruments  are  recognized  as  grants  and  deeds 
of  **  houses  and  lands;''  the  statute  being  express,  that  no  grant 
or  deed  of  land  shall  be  valid  unless  vrritten,  subscribed,  wit- 
nessed, and  a6knowledged  as  aforesaid. 

In  one  case,  only,  a  provision  is  made  for  a  deed  not  com- 
pleted according  to  the  requisites  of  the  statute,  and  that  is, 
where  the  grantor  refuses  to  make  an  acknowledgment.  Then, 
in  conformity  to  a  similar  provision  in  the  civil  law,  the  grantee 
may  leave  a  copy  of  his  deed  with  a  claim  of  title,  with  the 
register,  which  secures  his  title  until  a  legal  trial  has  been 
had.  This  exception  shows,  that  in  all  other  cases  the  deeds 
completed  in  the  manner  required  by  statute  were  intended. 
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That  this  is  not  a  deed  of  that  character,  the  whole  object  of 
the  bill  shows. 

Is  the  recording,  then,  of  such  an  instrument  of  any  effect  f 
It  may,  indeed,  be  evidence  tending  to  prove  actual  notice;  but 
when  the  fact  of  actual  notice  is  negated,  as  it  is  in  this  case, 
can  the  record  have  any  effect  upon  third  persons?  Now,  if 
this  be  a  rule  of  policy,  adopted  by  the  legislature,  the  court 
is  not  to  extend  it  to  the  cases  not  within  its  provisions;  and 
should  it  be  extended  to  the  case  on  trial,  I  know  not  where 
we  are  to  stop,  or  what  line  to  draw.  If  it  be  said  that  no 
prudent  man  will  stop  without  looking  at  the  record,  that  may 
be  said  as  truly  in  any  other  case  as  in  this,  and  would  be 
equally  applicable  to  any  other  defect.  But  in  point  of  fact» 
we  know  purchases  are  often  made,  where,  from  the  distance  of 
the  record,  or  a  reliance  upon  the  integrity  of  the  grantor,  no 
such  examination  is  made.  And  although  this  is  no  excuse  for 
a  parly  9  where  his  case  is  within  the  act,  yet  it  may  have  been 
the  reason  why  the  legislature  did  not  extend  the  provisions  of 
the  act  to  cases  of  this  kind.  But  whatever  may  have  been 
their  reasons,  it  is  sufficient  for  me,  that  they  have  not  done  so. 

It  was  claimed,  on  the  part  of  the  plaintiff,  that  Lord  Bedes^ 
dale,  in  his  construction  of  the  English  statute,  had  decided 
that  all  deeds  and  conveyances,  whether  actual  legal  convey- 
ances or  not,  whereby  any  lands  may  be  affected,  are  within  the 
view  of  the  legislature.  Now,  if  this  were  so,  perhaps  it  would 
be  a  sufficient  answer,  that  our  statute  speaks  of  grants  and 
deeds  of  bargain  and  sale,  and  mortgages,  and  of  no  other 
conveyances.  But  it  is  believed  that  the  English  authorities 
are  uniform  on  the  subject.  In  Moredock  v.  Dickens  et  clL.  ,  Amb. 
678,  it  is  said,  that  the  registering  of  an  equitable  mortgage  in 
Middlesex  is  not  presumptive  notice,  of  itself,  to  a  subsequent 
legal  mortgagee,  so  as  to  take  from  him  his  legal  advantage. 
See,  also,  Wrighism  et  at.  v.  Hudson  etal.S  Eq.  Cas.  Abr.  609, 
pi.  7.  And  in  Undenoood  v.  Lord  Oourtoum,  2  Sch.  &  Lef.  64, 
the  same  chancellor  above  cited  says:  **  It  is  contended,  that 
the  deed  operated  as  a  contract;  that  being  registered,  it  bound 
the  title  to  the  land,  according  to  the  terms  of  that  contract, 
and  that  every  subsequent  purchaser  must  be  a  purchaser  with 
notice.  It  seems  to  me,  that  nothing  could  be  more  mischiev- 
ous than  to  hold  that  the  putting  of  anything  on  the  registry 
is  notice,  within  the  meaning  of  the  word  notice,  as  applied  to 
courts  of  equity  in  such  cases.''  This  is  sufficient  to  show  that 
Lord  Bedesdale  did  not  mean  in  the  former  cas>e  what  the 
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plaintiff  sttppoeed;  or  if  he  did,  that  he  "was  soon  after  satisfied 
that  he  was  inoorreot. 

The  ease  of  Wendell  t.  Wadswarih,  in  error,  20  Johns.  659/ 
was  cited  in  support  of  the  plaintiff's  claim.  There  was  a  con- 
veyance of  a  soldier's  right,  but  without  deed  deposited  in  the 
office  of  the  county  clerk;  and  the  question  was,  whether  the 
deposit  of  a  deed  not  sealed  was  within  the  statute.  The  deed 
contained,  not  only  a  transfer  of  the  land,  but  a  covenant  for 
further  assurance;  and  the  act  required  ''all  deeds  and  con- 
veyances, made  and  executed,  or  pretended  so  to  be,  of  and 
concerning,  whereby  any  of  the  said  lands  might  be  any  way 
affected  in  law  or  equity,  to  be  deposited/'  In  this  case,  the 
chanceUor  held,  that  the  words  of  the  statute  were  compr^ 
bensive  enough  to  embrace  the  plaintiff's  case,  reaching  eveiy 
instrument  affecting  the  lands  in  law  or  equity;  and  that  the 
deposit  operated  as  notice  would  under  the  registry  act.  This 
decision  was  reversed  in  the  court  of  errors,  on  the  ground  tliai 
the  statute  was  not  intended,  like  the  registry  acts,  to  affect 
third  persons  with  notice,  but  merely  to  permit  those  inclined 
to  inspect.  But  Spencer,  J.,  in  giving  the  opinion  of  the 
court,  says:  ''  It  would  seem  to  me,  that  deeds  and  conveyances 
mean  the  same  thing;  that  they  are  used  as  synonymous  ex- 
pressions; and  that,  therefore,  no  paper  which  was  not  a  deed, 
and  did  not  convey  the  land  from  the  grantor  to  the  grantee, 
was  vrithin  the  words  of  the  statute,  or  its  meaning  and  intent:" 
20  Johns.  663.  And  in  Frosi  et  eU.  v.  Beebman,  1  Johns.  Ch. 
288,  800,  Chancellor  Kent  says:  *'  The  question  how  far  the 
unauthorized  registry  of  a  mortgage  would  charge  a  purchaser 
with  notice  of  the  mortgage,  does  not  necessarily  arise.  The 
better  opinion  in  the  books  seems  to  be,  that  it  would  not  be 
notice."  And  in  a  more  recent  case  before  the  court  of  errors, 
upon  an  assignment  of  a  mortgage,  Sutherland,  J.,  said  there 
was  no  law  requiring  the  recording  of  it.  '*  If  he  [the  appellant 
in  that  case]  had  caused  it  to  be  recorded,  it  would  have  been 
a  voluntary  and  inefficacious  act.  In  judgment  of  law,  it 
would  have  been  notice  to  no  one."  "  No  presumption  can  be 
indulged  that  if  the  assignment  had  been  recorded,  the  respond- 
ent would  have  become  apprised  of  the  fact:"  James  v.  Mojrey^ 
in  error,  2  Cow.  246,  296  [14  Am.  Dec.  475].  And  in  the  case  of 
lessee  of  Heister  v.  Fortner,  2  Binn.  40  [4  Am.  Dec.  417],  it  waa 
explicitly  decided,  that  a  deed  registered,  which  was  defectively 
acknowledged,  was  not  constructive  notice  to  a  subsequent  pur* 

1.   90  Johns.  66fi. 
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chaser.  Add  to  these  the  recent  opinion  of  Chancellor  Kent  in 
his  commentaries,  who  declares  the  authorities  to  be  iinifonn 
on  the  subject,  except  in  the  state  of  Louisiana,  which,  no 
doabt,  is  founded  on  the  principles  of  the  civil  law  rather  than 
of  the  common  law:  4  Kent  Com.  167, 168. 

It  would  seem  as  if  these  authorities  were  sufficient  evidence 
of  the  law,  unless  cases  in  this  state  are  to  be  found  in  which 
they  are  denied  or  doubted.  The  only  case  within  my  recollec- 
tion is  that  of  Watson  et  al.  t.  TFeZb,  5  Conn.  468,  478,  where 
the  question  was  discussed  and  not  decided.  The  chief  jus- 
tice says:  *'I  am  inclined  to  think  that  there  was  no  con- 
structiye  notice  arising  from  the  plaintiff's  deed,  to  which  there 
was  only  one  witness;  and  that  from  the  record  of  a  deed 
which  is  not  complete  according  to  law,  and  which  therefore 
conveys  nothing,  there  is  no  presumption  of  notice.  On  this 
subject,  however,  I  would  be  considered  as  giving  no  opinion." 

As  a  general  rule,  then,  I  must  think  that  there  is  no  doubt 
that  the  recording  of  an  instrument  so  defective  that  it  can  not 
pass  title  by  our  law,  can  not  be  considered  constructive  notice 
of  the  eiustence  of  such  instrument. 

It  was  claimed,  however,  that  where  the  instrument  appeared 
on  its  face  to  be  a  good  one,  it  would  be  the  duty  of  the  clerk 
to  record  it;  and  therefore  it  ought  to  be  available.  It  might, 
indeed,  in  such  case  be  prudent  for  the  clerk  to  record  the  deed 
and  to  leave  the  question  of  its  validity  to  be  decided  by  the 
court;  and  yet  it  is  difficult  for  me  to  comprehend  how  a  deed 
which  is  void  for  want  of  two  witnesses,  acquires  any  addi- 
tional validity  because  it  seemed  to  have  two.  It  may  be  more 
difficult  to  discover  the  defect,  but  when  discovered,  the  con- 
veyance must  be  the  same  in  one  case  as  in  the  other.  A 
forged  deed,  or  a  deed  with  a  forged  acknowledgment,  or  an 
acknowledgment  before  a  man  who  claimed  to  be  a  justice  but 
was  not,  might  appear  valid,  and  it  might  be  proper  for 
a  clerk  to  enter  such  deed  upon  record,  he  not  being  a. judge, 
but  a  mere  ministerial  officer;  but  when  recorded,  it  would 
convey  no  more  title,  nor  be  any  more  evidence  of  a  contract  to 
convey  the  land,  than  if  the  deed  had  but  one  witness.  And  it 
would  seem  very  strange  to  say,  that  if,  unfortunately,  a  person 
takes  a  deed  and  has  but  one  witness,  and  has  it  recorded,  it 
A}\a}\  not  be  constructive  notice;  and  yet  if  that  same  person, 
discovering  the  defect  before  he  gives  it  to  the  clerk  for  record, 
adds  the  name  of  a  second  witness,  and  then  causes  it  to  be  re« 
corded,  this  deed  should  be  constructive  notice.    Such  a  dis* 
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tinction  can  not  exist;  and  as  there  is  no  proof  of  actual 
knowledge  of  the  existence  of  Garter's  deed  in  the  defendant, 
and  as  both  plaintiff  and  defendant  are  bona  fide  creditors 
of  William  Carter,  and  both  have  attempted  to  secure  their 
debts  by  the  same  property,  I  see  no  reason  why  they  shoold 
not  be  left  to  their  legal  rights,  according  to  the  maxim  that 
where  two  have  equal  equity,  he  who  has  the  legal  right  shall 
prevail,  and  the  maxim,  Qui  prior  est  tempore  poHor  esi  jure: 
Berry  y.  MtU.  Ins,  Co.,  2  Johns.  Oh.  608. 

It  was  suggested  that  the  parties  did  not  stand  upon  the 
same  equitable  ground,  as  the  plaintiff  trusted  his  money  upon 
the  credit  of  the  land  in  question;  and  it  is  said  that  in  England 
a  judgment  creditor  does  not  stand  upon  the  same  ground  as  a 
mortgagee.  A  judgment  is  considered  there  only  a  general  se- 
curity, not  a  special  lien  on  the  land.  Iinch  el  al.  y.  Earl  of 
Wincheleea,  1  P.  Wms.  279.  Here  that  part  only  of  the  real 
estate  which  has  been  attached  is  bound;  and  I  see  no  reason 
why  the  lien  acquired  by  attaching  a  particular  piece  of  land, 
should  not  be  considered  as  much  a  specific  lien,  as  if  acquired 
by  the  yoluntaiy  act  of  the  debtor.  I  do  not  inquire  whose  was 
the  oldest  debt,  but  whose  is  the  older  legal  lien,  fairly  ac- 
quired ?  In  this  case.  Champion  has  that  lien.  His  legal  title 
is  complete;  and  so  far  as  appears,  his  legal  lien  was  obtained 
without  any  knowledge  of  the  plaintiff's  claim.  I  see,  then,  no 
reason  why,  as  between  these  bona  fide  creditors,  a  court  of 
equity  should  disturb  them  in  the  enjoyment  of  their  l^gal 
rights. 

As  to  the  interest  of  William  Carter,  the  witness,  I  can  see 
none.  He  must  pay  both  debts;  and  whether  this  land  pays 
the  plaintiff's  debt,  or  the  defendant's,  must  be  indifferent  to 
him.  I  think  his  interest  is  balanced;  but  if  any  exists,  it  ia 
too  remote  and  contingent  to  prevent  his  being  a  witness.  Still 
less  ground  of  objection  do  I  see  to  the  testimony  of  But^. 
He  can  have  no  possible  interest;  and  the  fact  that  he  was 
named  a  defendant  in  the  bill  was  not,  and  under  the  droom* 
stances  of  this  case  could  not  be,  any  solid  ground  of  objeotioii 
to  the  witness. 

I  would  therefore  advise  the  superior  court,  that  the  wii> 
nesses.  Carter  and  Butty,  were  properly  admitted;  and  that  the 
plaintiff  is  entitled  to  no  relief  as  against  the  def  endaiit  Cham- 
pion, but  ought  to  have  a  decree  in  his  favor  as  against  William 
Carter. 

The  other  judges  wero  of  the  same  opinion. 

Decree  for  defendant  Champion;  against  defendant  Carter. 
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Cited  in  sabseqaent  Connecticut  deoiiions  m  an  authority  for  the  refonna- 
tion  of  defectiTely  ezeented  inatnunents:  Sumner  t.  Rhodes^  14  Conn.  139; 
Wooden  v.  HavUami,  18  Id.  107;  HolabMr.  Burr,  17  Id.  569,  wheraitia 
atated  that  the  def eot  will  not  be  cored  againat  a  pnrohaaer  or  oreditor  with* 
out  notice  where  aach  defect  aroee  from  the  want  of  aome  atatuto  require- 
ment: CHuimberlain  ▼.  TKompmm^  10  Id.  254,  where  the  diatinction  preased 
upon  the  court  between  a  aabaeqnent  mortgagee  and  a  anbaeqnent  attaohiLf 
creditor,  each  with  notice^  ia  e3q;Kraa8l7  repudiated.  The  principal  oaae  la 
alao  referred  to  in  Biuh  r.  Golden,  17  Conn.  601,  in  aapport  of  the  poaition 
that  a  perfectly  execnted  but  unrecorded  deed  of  land  ia  not  effective  aa  to  a 
aubeequent  mortgagee  without  notice,  and  in  WinaUd  Savings  Bank  v.  Spencer, 
26  Id.  199,  to  ahow  that  the  wife  of  the  grantor  la  not  cinnpetenft  to  atteat 
the  execution  of  a  deed. 

In  ffaekeU  v.  CaUender,  32  Vt.  97, 108»  the  queation  aroae  whether  notioe 
to  an  attaching  oreditor  after  attachment  and  before  execution,  that  the  land 
belonged  to  a  third  peraon,  would  protect  the  interest  of  the  owner,  the  record 
diaaloaiTig  the  title  to  be  in  the  debtor,  and  the  principal  case  waa  called  to  the 
attention  of  the  oonrt  In  aupport  of  the  native  of  the  propoaition.  The  courts 
however,  maintained  the  affirmative;  and  in  the  course  of  his  opinion.  Judge 
Aldia  remarked:  "  The  attaching  creditor  merely  aeeka  to  secure  an  old  debtb 
He  advanoea  nothing  upon  the  strength  of  the  record  title.  He  is  not  made 
worse  by  relying  upon  it  The  omission  of  thereal  owner  to  record  his  deed 
haa  not  injured  the  oreditor,  or  been  the  meana  of  depriving  him  of  any  value. 
It  ia  for  theae  reaaona  that  oourta  generally  have  treated  them  aa  atanding 
upon  equitiea  materially  different.  The  cases  cited  show  that  a  different 
doctrine  haa  been  held  in  Connecticut  and  Maine.  The  case  of  Carter  v.  CJum^ 
pion,  8  Conn.  549,  ia  the  leading  authority  to  the  contrary.  But  the  court  tom 
the  case  upon  the  reaaon  that  the  oreditor  might  aelect  and  attach  property  of 
the  debtor  when  the  aeourity  waa  ample,  and  af terwarda  by  notice  be  de- 
prived of  hia  aeouxity  when  it  had  become  too  late  to  obtain  any  other.  We 
think  the  aupposition  of  such  a  case  ought  not  to  be  the  guide  in  establishing 
the  general  rule,  and  that  practically  such  a  caae  would  be  the  exception 
rather  than  the  rale^  If  auch  a  case  were  to  arise,  the  creditor  would  stand 
upon  an  equity  aimilar  to  that  of  a  aubeequent  purchaser.  He  could  say 
that  by  relying  on  the  record  titie  he  had  been  deprived  of  obtaining  security 
lor  his  debt.  So  if  a  creditor,  relying  on  hia  attachment  and  the  record,  had 
auxrendered  other  aecurities,  he  might  have  a  aupericr  equity.  But  the  caae 
at  bar  ahowa  no  such  or  similar  equity.  Itismerely  the  oaae  of  an  attaching 
oreditor  attempting  to  aecnrean  old  debt  againat  an  inadlvent  debtor  by  at- 
taebmentb  Ko  new  valuer  oredit^  or  oonaideration  are  ahown,  no  aeouitiea 
loat^  endangered*  or  aunendered." 


Auop  V.  Matheb. 

[8  OoamoxiooT,  6M.] 
The  LuBHirr  ov  as  AsntanarBATOB,  db  Boms  Nov  la  proapaetivi^  and 

reatrioted  to  the  estate  not  administered. 
SuoH  AV  AsaasmraATOR  is  not  in  Pbtvitt  with  a  preceding  esecntor  or 

administrator,  and  is  not  liable  for  their  default  or  devaataivU, 
A  JuDOMXHT  AGAINST  AN  EzaocTOB  cau  not  be  made  the  foundation  of  a 

suit  afisainst  administrator  de  bonU  non. 
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Whebb  thb  EzacuTOB  op  a  Decxased  Pabtnzb  caciiet  on  the  hnmnf 
with  the  Borviying  partners,  the  exeontor  becomes  »  coputoer,  and  is 
liable  penonally  for  the  debts  of  the  company. 

Tbx  Efvscrs  of  ▲  Dbcbased  Pabtnkb  can  not  be  paraned  at  Uw  or  ia 
equity,  while  the  surviving  partner  is  solvent. 

m 

Debt  on  a  bond  given  to  the  plaintiff,  a  judge  of  probate,  bj 
Thomas  Mather,  as  administrator  de  bonis  rum  cum  testamenio 
annexo,  and  Samuel  Mather,  the  co-defendant,  as  surety.  The 
foundation  of  the  action  was  a  judgment  recovered  bj  Josiah 
Williams  and  Stephen  Holmes  against  a  partnership  of  which  the 
deceased  had  been  a  member,  whose  interest  therein  had  been 
assumed  by  his  executors.  The  executors  carried  on  the  part- 
nership with  the  other  members;  and  against  them  all,  and  the 
executors,  as  such,  the  judgment  had  been  recovered  for  services 
rendered.  The  partners,  except  the  executors,  paid  their  re- 
spective proportions  of  the  judgment,  and  the  interest  in  the 
balance  unpaid  having  been  assigned  to  one  Stephen  C.  Wil- 
liams, he  brought  this  action  against  the  administrator  d.  &.  n., 
who  had  been  appointed  in  place  of  the  executors  removed  by 
the  judge  of  probate.  All  these  facts  were  set  forth  in  the 
plaintiff's  replication  to  the  defendant 's  plea  of  performance. 
The  cause  was  submitted  on  a  joinder  in  demurrer  to  this  repli- 
cation. The  demurrer  being  sustained,  the  record  was  trans* 
mitted  to  this  court  on  motion  of  the  plaintiff. 

Barnes,  for  the  plaintiff. 

Stanley  and  Stom^  contra. 

Petebs,  J.  1.  An  administrator  is  an  agent  who  is  created, 
and  whose  powers  and  duties  are  prescribed  by  law.  The  ex- 
tent of  his  liability  is  defined  by  the  condition  of  his  bond. 
This,  in  relation  to  an  administrator  de  hom»  non,  is  prospective 
and  restricted  to  estate  not  administered.  No  part  of  the  con- 
dition of  his  bond  creates  or  recognizes  any  privitj  between 
him  and  his  predecessors;  nor  makes  him  responsible  for  any 
devaslavU  or  default  of  another,  either  of  omission  or  commis- 
sion; and  by  the  common  law,  there  is  no  privity  between  an 
administrator  de  bonis  non,  and  a  preceding  executor  or  admin- 
istrator. In  AUen  et,  al,  v.  Irmn  ef.  oZ.,  1  Serg.  &  B.  549,  654, 
Tilghman,  0.  J.,  in  delivering  the  opinion  of  the  court,  said: 
«*  lliere  is  no  privity  between  the  executor  and  the  administra- 
tor de  bonis  non.  So  totally  unconnected  are  they,  that  at  com- 
mon  law  the  administrator  de  bonis  non  could  not  have  a  scire 
facias  on  a  judgment  obtained  by  the  executor."    The  same 
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point  was  deoided  in  Oroui  ▼.  Chamberlain,  4  Mass.  611,  618. 
"  There  is/'  said  0.  J.  Parsons,  "  in  law,  no  privity  between 
an  exeontor  and  an  administrator  de  bonis  non  cum  lestamenio 
annexe;  and  a  judgment  recovered  by  the  executor  can  not  be 
executed  by  the  succeeding  administrator."  The  law  is  the 
same  where  an  administrator  recovers  judgment  and  dies,  the 
succeeding  administrator  can  not  execute  the  judgment,  but 
may  bring  a  new  action:  Toller,  448;  1  Stark.  Ev.  192.  And 
the  law  is  the  same  between  an  executor  or  an  administrator 
and  the  heir  or  devisee;  Mason's  devisees  v.  Peters*  adm'rs,  1 
Munf.  487.  If  an  administrator  de  bonis  non  can  not  enforce  a 
judgment  recovered  by  his  predecessor  a  fortiori,  a  judgment 
recovered  against  his  predecessor  can  not  be  enforced  against 
him.  They  are  both  inoperative  and  ineffectual,  and  open  to 
investigation. 

2.  The  defendants  claim  that  this  judgment  is  not  a  valid  de- 
mand against  the  executors,  and,  of  course,  not  against  the  ad- 
ministrators de  bonis  non,  because  it  accrued  on  transactions  of 
the  executors  after  the  death  of  the  testator;  and  it  is  a  well- 
settled  rule,  that  where  the  executor  of  a  deceased  partner  con- 
tinues his  share  in  trade  and  carries  on  the  business  with  the 
surviving  partners,  the  executor  becomes  a  copartner,  and  per- 
sonally liable  for  the  debts  of  the  company:  Wighiman  v.  Tbton- 
roe,  1  Mau.  &  Sel.  412.  And^the  same  point  was  decided  bj 
this  court  in  Nash  et  al.  v.  Tinker  etal,,at  Tolland,  in  1826.  If 
this  was  a  debt  against  the  executors  personally,  they  could  not 
be  liable  in  their  representative  character;  and  the  administra* 
tor  de  bonis  non  would  not  be  liable  for  their  private  debts. 
This  defense  is  open  to  the  defendants. 

8.  The  proprietors  of  the  Berlin  manu&ctoiy  were,  at  all 
times,  copartners.  At  the  time  Williams  and  Holmes  com« 
menced  their  suit  in  chancery  against  them,  Benjamin  Williams 
and  Samuel  Kelsey  were  dead.  Nevertheless,  the  plaintiffs  in 
that  suit  prosecuted  it,  not  only  against  the  living,  but  against 
the  representatives  of  the  dead.  But  there  is  no  case  in  Eng- 
land or  in  this  countiy,  in  law  or  in  equity,  of  pursuing  the  ef- 
fects of  a  deceased  partner,  while  the  surviving  partner  is  sol- 
vent: Pendleton  v.  Phelps,  4  Day,  481,  per  Livingston,  J.  The 
same  point  was  decided  by  this  court  in  Sturges  v.  Beach,  1 
Conn.  607,  609.  "There  can  be  no  occasion,*'  said  0.  J. 
Swift,  "  to  resort  to  the  estate  of  deceased  partners,  unless  the 
surviving  partner  is  insolvent;"  and  there  is  no  intimation  in 

Dm.  Vol. 
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the  record,  that  any  of  the  sanriTing  owners  of  the  Berlm  oot- 
ton  manufactory  were  solvent. 

For  these  reasons,  I  am  of  opinion  that  there  is  no  error  ia 
the  judgment  complained  of. 

The  other  judges  were  of  the  same  opinion. 

Judgment  affirmed. 

Befoired  to  with  apprond  upon  th«  Tarioai  pciiio^l«  h&n  comonted;  is 
JR^por  T.  Cooi^  4  AhL  590;  GibmmT.l^mfeni^7TX.'H,9B7i  Stedmamr.FMIer, 
20  N.  Y.  44fl^  M  Mithority  for  tha  mla  tiunt  an  ezeontor  or  admiiuatnitor, 
oanyiog  oa  tha  hniinflei  of  tha  partnanhip  of  wfaioh  tha  daoadent  had  baea  a 
BMmbar,  is  pwomally  reapooaibla;  in  Peam  y.  Pkdpt,  10  CSonn.  68;  Appeal 
qf  the  AmeHecm  Board  </  CommieeUmere  for  ForeSgn  MU&kme^  27  Id.  354; 
Skfen  T.  PaUff^  43  Miaa.  845;  Taylor  r.  BenMam^  5  How.  U.  S.  261,  in  aap- 
port  of  tha  poaition  that  thara  ia  no  priYity  baiwaau  an  ezaoator  and  admin> 
iatntor  de  hoiiie  son,  and  that  tho  kttar  ianot  aoooontahla  lor  tha  dafaalta  or 
deoaetavU  id  anoh  azaoator;  and  In  FUleif  y.  Phelpe,  18  Conn.  802;  Camp  y. 
€frantp  21  Id.  64;  Lawreneer.  Tnuteea,  2I>8mo,  582;  FoorUt  y.  Child,  17 
K.  Y.  857;  iiJeler  Y.  PoppmAauMi,  48  K.  Y.  74;  TroylromamdKaUFaeiorp 
Y.  Wkulom,  U  BUtohi  518;  aa  an  anthority  that  tha  aatata  of  a 
partoar  oaa  not  ba  pinaaad  whila  thara  eziata  a  aanriYiag  aolYnt 
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[9  OownomoT,  88.] 
fiiDBB  OF  FftoPBiROBS  OK  Natioablb  Rivms.— The  propriiton  of  land 
bounded  on  a  nayigable  river  own  the  soil  to  high-water  mark,  and  no 
fiirther. 

BlOBT  TO  TAKB  8lA*WBXD  ObOWINO  OH  BbD  07  SUGH  BlTIB,   belOW  loW- 

water  mark,  beloogii  to  the  pahlio  and  not  ezdnsively  to  the  riparian 
proprietor* 

TBB8PA88  for  entering  upon  the  plaintifTs  land  and  taking 
therefrom  a  quantity  of  sea-weed.  The  deckration  deeoribed 
the  land  as  boonded  **  westerly  on  the  riyer  Thames,  and  run- 
ning into  the  same  to  the  channel  of  said  riyer."  The  cause 
was  tried  on  the  general  issue,  at  New  London,  September 
term,  1880.  The  plaintiff  proyed  a  rightful  possession  of  a 
tract  of  land  lying  on  the  east  side  of  the  riyer  Thames.  The 
deed  of  the  person  under  whom  he  held  bounded  him  on  the 
west  by  that  riyer.  The  plaintiff  claimed  that,  by  yirtue  of  this 
deed,  his  lessor  had  an  exclusiye  right  to  the  bed  of  the  riyer 
as  far  as  the  channel,  except  for  nayigation  and  fishery.  He 
also  proyed  that  the  defendants  went  on  to  a  place  against  his 
land,  and  between  his  land  and  the  channel  of  the  riyer,  and 
there,  below  low-water  mark,  took  and  carried  away  a  quantity 
of  sea-weed,  which  had  there  grown  and  accumulated.  The 
Thames,  at  and  aboye  this  place,  is  a  narigable  riyer  in  which 
the  tide  ebbs  and  flows.  The  defendants  claimed  that  they  had 
the  right  to  take  such  sea-weed,  and  requested  the  judge  so  to 
instruct  the  jury.    But  the  judge,  to  the  end  that  the  question 
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might  be  determined  in  this  court,  charged  the  jury  that  the 
plaintiff  was  entitled  to  recover.  The  jury,  therefore,  found 
for  the  plaintiff^  and  the  defendants  moved  for  a  new  trial,  on 
the  ground  of  misdirection. 

Strong,  in  support  of  the  motion,  contended  that  the  right  to 
the  soil,  of  owners  of  land  bounded  by  the  sea  or  navigable 
rivers,  extends  only  to  high-water  mark;  though,  for  puipoaes 
of  commerce,  they  have  a  right  of  wharfing  out  in  such  a  man- 
ner as  not  to  obstruct  navigation:  Harg.  Law  Tracts,  passtni/ 
Angell  on  Tide  Waters,  18  ei  seq.,  125  to  264;  8  Kent  Com. 
844,  847,  848;  Com.  Dig.,  tit.  Navigation,  A.  B.;  Adams  y. 
Pease,  2  Conn.  481;  Peck  v.  Lockwood,  6  Day  22;  Easi  Haven 
V.  Eemmingway,  7  Oonn.  186;  1  Swift  Syst.  841;  Bex  y.  Smiih, 
Doug.  441;  Arnold  v.  Mundy,  1  Halst.  1,  18;  Palmer  v.  JBidks, 
6  Johns.  133;  Booker  v.  Cummings,  20  Id.  100  [11  Am.  De^^  249]; 
JEx  parte  Jennings^  6  Cow.  518  [16  Am.  Dec. .  447];  Storer  v. 
Freeman,  6  Mass.  488  [4  Am.  Dec.  155];  CommonwedUh  v. 
Charlestown,  1  Pick.  180  [11  Am.  Dec.  161];  Ingraham  v.  Wilr 
kinson,  4  Id.  268,  271  [16  Am.  Dec.  342].  This  position  is  con- 
firmed by  the  principles  of  law  in  cases  of  reliction:  Angell  on 
Tide  Waters,  75;  1  Swift  Syst  342,  843;  2  Bl.  Com.  262;  1 
Swift  Dig.  112.  On  the  same  principle,  an  island  arising  in 
the  sea^  or  formed  on  the  bed  of  a  navigable  river,  belongs  to 
the  public,  and  not  to  the  owner  of  the  land  opposite  snoh 
island:  Angell,  79;  Swift  Syst.  842;  2  Bl.  Com.  262,  n.  5, 
by  Chitty;  Middletown  v.  Sage,  8  Conn.  221,  228.  The  right  to 
take  sea-weed  stands  on  the  same  ground  as  the  right  of 
fishery. 

Chddard  d  Oleaveland,jun.,  contra,  argued  that  the  plaintiiTa 
right,  as  owner  of  the  bank  adjoining  the  river,  extends  to  the 
channel^  subject  only  to  the  rights  of  navigation  and  fishery. 
The  plaintiff's  claim  is  strengthened  by  the  fact  that  the  com- 
mon law  will  assign  ownership  to  everything  capable  of  it:  2 
Conn.  484;  20  Johns.  101  [11  Am.  Dec.  249];  1  Swift  Syst 
841,  843;  Smans  v.  TdmbuU,  2  Johns.  818,  823  [8  Am.  Dec. 
427]. 

Daoovtt,  J.  As  the  sea-weed  on  the  sea-shore  and  on  naviga- 
ble rivers  has  become  a  very  considerable  article  of  manure, 
conflicts  in  many  instances  of  late  have  arisen,  respecting  the 
rights  of  riparian  proprietors  and  others,  to  gather  and  appro- 
priate it.  Hence  it  becomes  important  to  settle  these  questions, 
so  far  as  cases  which  occur  will  afford  opportunities.    The  courts 
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however,  would  incline  to  confine  their  decision  to  the  case  be-* 
Tore  them,  to  give  ''  strict  measure,  not  overrunning." 

Some  incorrect  notions  on  this  subject,  i.  e.,  as  to  the  rights 
of  proprietors  on  navigable  rivers,  arms  of  the  sea,  and  the  sea* 
coast,  have  been  entertained  in  consequence  of  the  suggestions 
of  Judge  Swift,  in  his  system,  vol.  1,  p.  841.    He  says:  ''All 
adjoining  proprietors  on  navigable  rivers  and  the  ocean  have  a 
right  to  the  soil  covered  with  water,  as  far  as  they  can  occupy 
it,  that  is,  to  the  channel,  and  have  the  exclusive  privilege  of 
wharfing  and  erecting  on  the  front  of  their  land."    And  again, 
in  page  843;  ''  Though  it  may  be  considered  as  a  general  prin- 
ciple, that  in  navigable  rivers  and  the  ocean,  the  right  of  fishery 
is  common,  yet  it  is  under  this  restriction,  that  eveiy  proprie- 
tor is  deemed  to  have  the  exclusive  right  of  fisheiy  in  rivers  and 
seas  adjoining  his  land,  so  far  as  he  has  the  right  of  the  soil, 
that  is,  to  the  channel,  and  that  no  person  may  take  oysters  or 
shell-fish  from  their  beds  in  the  front  of  another's  land,  or  draw 
a  seine  for  other  fish  within  the  limits  above  described,  though 
he  does  not  for  that  purpose  enter  upon  the  lands  of  the  adjoin- 
ing proprietor."    He  then  cites  a  decision  of  the  superior  court, 
in  the  year  1790,  to  that  effect.    In  his  digest,  written  nearly 
thirty  years  after  (1  Swift  Dig.  109),  he  states  the  law  to  be, 
that  **  the  ocean,  navigable  arms  of  the  sea,  and  navigable 
rivers,  as  far  as  high-water  mark,  belong  to  the  public;  and  the 
proprietors  of  the  adjoining  land  own  to  high-water  mark.'' 
He  cites  several  decisions  of  the  supreme  court  of  errors,  which 
directly  overrule  the  doctrine  of  the  superior  court  in  1790: 
Chalker  et  al.  v.  Dickvnaon  etdl.,1  Conn.  882  [6  Am.  Dec.  260]; 
Adams  v.  Pease  et  al.,  2  Id.  481;  Lay  v.  King  et  ai.,  6  Day,  72. 
An  incidental  expression  which  fell  from  the  learned  judge  who 
gave  the  opinion  of  the  court  in  Peck  v!  Lockwaad,  6  Day,  22, 
may  also  have  contributed  to  mislead.    The  doctrine  of  the  case 
is  unquestionably  sound,  that  is,  **  the  right  to  take  shell-fish 
on  the  land  of  an  individual  between  high  and  low-water  mark, 
is  a  common  right."    In  the  opinion  given.  Judge  Beeve  says, 
he  has  no  doubt  that  the  plaintiff  owned  the  right  of  soil  in  the 
flats  which  were  adjoining  to  the  sea,  and  covered  at  high 
water.    Hence  he  speaks  of  the  entry  on  the  land  of  an  individ- 
ual as  being  justified  by  the  common  right  of  fishery. 

The  doctrine  of  the  common  law  is,  that  the  right  to  the  soil 
of  the  proprietors  of  land  on  navigable  rivers  extends  only  to 
high-water  mark:  all  below  is  publici  juris — in  the  king,  in  Eng- 
land.    That  is  the  law  in  Connecticut;  for  we  have  no  statute 
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abrogating  it.  It  was  the  law  brought  by  our  anoestors:  it  ia 
our  law;  the  aoU  being  not  indeed  owned  bj  the  long,  but  1^ 
the  state. 

A  distinotion  is  always  maintained  between  rivers  nayigable 
and  those  not  navigable.  Of  the  former,  the  publio  alone  has 
right;  of  the  latter,  individuals  may,  and  generally  do  own  the 
same  right  as  over  other  real  estate.  Where  a  river  of  this  latter 
description  passes  between  two  individuals,  bounded  respect* 
ively  on  the  river,  they  own  the  soil  to  the  center  of  the  river; 
when  bounded  on  a  navigable  river,  they  own  the  soil  respect* 
ively  to  high-water  mark,  and  no  further:  Harg.  Law  Tracts,  12» 
18,  17,  82;  Sir  Henry  OonsUMe^B  case,  6  Bep.  107;  BaU  v.  Bof^ 
bert,  8  T.  B.  263;  Com.  Dig.,  tit.  Navigation,  A.  B;  2%6  JBnyv. 
Smiih  €i.  al.,  Doug.  441;  Angell  on  Tide  Waters,  67. 

This  question  was  much  investigated  in  the  case  of  Ecu^  Bav&k 
V.  Hemmingxjoay^  7  Conn.  186,  and  the  opinion  of  the  court,  bry 
the  chief  justice,  page  198,  fully  justifies  the  doctrine  here  laid 
down;  and  this  doctrine  was  stiU  more  recently  recognised,  at 
the  last  term  of  this  court,  in  the  case  of  Middletown  v.  SageeLoL^ 
8  Conn.  221.  In  Kent's  Com.  and  Angell  on  Tide  Waters,  jxw* 
mm,  this  doctrine  is  laid  down,  and  treated  with  industry  and 
ability.  I  am  well  aware  that  there  may  be  an  individual  right 
to  a  navigable  river;  but  it  must  be  acquired  by  a  grant  from 
the  king  or  sovereign  authority,  or  by  prescription.  This  shows, 
clearly,  the  principle  now  insisted  on:  Harg.  Law  Tracts,  16, 17. 

The  same  doctrine  is  also  established,  by  the  principles  of  law, 
in  the  case  of  reliction.  The  general  rule  is,  that  the  land 
which  is  relicted  and  left  dry  by  the  seceding  of  the  water,  is 
the  property  of  the  sovereign,  as  being  a  part  and  parcel  of 
that  which  was  previously  the  domain  of  the  sovereign;  and  the 
JU8  xyroprietaJLis  or  ownership  of  the  sdil,  which  is  covered  with 
water,  is  not  changed,  because  the  water  has  receded  from  it: 
Angell  on  Tide  Waters,  75,  76;  Harg.  Law  Tracts,  14,  15,  80, 
81;  1  Swift  Syst.  842;  2  Bl.  Com.  262.  If  the  increase  be 
gradual,  then  the  accretion  belongs  to  the  adjoining  proprietor; 
2  Bl.  Com.  262.  So,  again,  in  case  of  islands  arising  in  the 
sea  or  navigable  rivers,  they  belong  to  the  king:  Angell  on 
Tide  Waters,  79;  1  Swift  Syst.  842;  2  Bl.  Com.  262;  HuZdZetoim 
V.  Sage  etaL,S  Conn.  221. 

The  adjoiniog  proprietors  have  the  right  to  the  shore,  subject 
to  the  paramount  right  of  the  public.  The  usage  of  the  owners 
of  land  to  high- water  mark  to  wharf  out  against  their  own  land, 
kas  never  been  disputed.    The  interests  of  navigation  have  been 
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Bubsenred;  and  the  consequenoes  have  been  altogether  salntaiy. 
On  the  death  of  the  owner  to  high-water  mark,  his  estate  in 
the  shore  and  the  erections  upon  it  has  descended  to  his  heirs. 
This  is  our  common  law,  founded  on  immemorial  usage:  Ecui 
Haven  t.  EiBmmingway  ei  al.,1  Oonn.  186,  and  the  oases  there 
dted. 

There  is  a  veiy  able  opinion  on  the  subject  of  the  right  to 
sea-weed  collected  on  the  shores  of  nayigable  rivers  and  arms 
of  the  sea»  in  Emana  v.  TUmbuU  6<  oZ.,  2  Johns.  818, 828  [8  Am. 
Dec.  427].  The  learned  judge,  in  that  case,  considers  ''  sea* 
weed  thrown  up  by  the  sea,  as  one  of  those  marine  increases 
arising  by  slow  degrees,  which  belongs  to  the  owner  of  the  soil. 
Its  usefulness  as  a  manure  and  as  a  protection  to  the  bank  will 
vest  the  property  of  the  weed  in  the  owner,  and  forms  a  reasona« 
ble  compensation  to  him  for  the  gradual  encroachments  of  the 
sea,  to  which  other  parts  of  his  estate  may  be  exposed.  The 
ju8  attuviom8  ought  to  receive  a  liberal  encouragement  in  favor 
of  private  right:''   Angell  on  Tide  Waters,  86;  appendix,  90. 

These  considerations  are  entitled  to  much  respect.  They  do 
not,  however,  at  all  apply  to  the  case  before  the  court.  This 
sea-weed,  as  the  case  states,  was  not  collected  on  the  shores, 
but  grew  and  accumulated  below  low-water  mark.  In  no  sense, 
then,  could  the  adjoining  proprietor  be  entitled  to  any  exclusive 
right  to  it.  He  might  with  equal  propriety  insist  on  an  exclu- 
sive right  to  the  weed  or  the  fish  below  low-water  mark,  because 
they  were  against  his  land.  There  is  no  principle  of  law  for 
such  a  pretense.    A  new  trial  ought  to  be  granted. 

The  other  judges  were  of  the  same  opinion. 

New  trial  to  be  granted. 

Cited  in  ffoUiaUr  v.  The  Union  Company,  9  Coim.  44Z,  tadiaKenogg  v. 
The  Union  Company,  12  Id.  22,  to  the  point  that  the  title  to  the  bed  of  a 
navigable  river  is  in  the  state:  In  Churih  v.  Meeker,  34  Id.  431,  it  was  re- 
ferred to  as  raising  bat  not  deciding  the  question  whether  or  not  sea-weed 
oast  by  the  tide  and  waves  npon  the  land  of  a  proprietor,  on  or  above  high- 
water  mark*  belongs  to  the  owner  of  the  land. 

It  was  decided  in  Home  v.  Richards,  2  Am.  Dec.  574,  that  the  ownership 
of  the  bed  of  a  navigable  river  is  in  the  commonwealth;  in  Browne  t. 
Kennedy,  9  Id.  503,  that  where  one  holds  lands  along  a  navigable  stream,  and 
is  also  entitled  to  the  land  the  river  covers,  by  virtue  of  a  grant  from  the 
state,  a  conveyance  by  such  person  of  a  tract  bounding  the  same  on  the  river, 
will  pass  to  the  grantee  the  soil  ad  medium  JUum  aqua^  as  well  as  the  land 
expressly  granted;  in  Arnold  v.  Mundy,  10  Id.  366,  that  a  grant  of  land 
bounded  on  a  navigable  river  extends  to  high- water  mark  only.  See  also 
note  to  that  case,  p.  385,  in  which  this  subject  is  discussed  at  length;  and 
note  to  CommonweaUh  v.  CharUetown^  11  Id.  168. 
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What  abs  Natioablb  Bitxbs.— See  note  to  Bogen  v.  /onei^  19  Am.  Dea 
002;  CommofNoeaiCft  t.  Chapm^  16  Id.  886»  and  note  391;  Hooker  t.  C^m- 
mtn^  11  Id.  249^  and  note  263;  Carmm  v.  ^faser,  4  Id.  468;  and  sote^Q; 
and  note  to  ^tofcr  v.  Freeman^  Id.  158. 


State  v.  Watkins. 

[9  OoanonouT,  47.] 

Ifnooxsuor  op  Jubob^-What  not  SamozsNT  to  Avoid  Vebdioz. — The 
faet  that  a  Juror,  dnring  the  trial  of  a  prisoner  for  mnzder,  aaked  the 
proeeeating  attorney,  and  af terwarde  the  court,  to  prooore  the  sttendanoe 
of  a  certain  witneaa  whose  evidence  each  juror  believed  to  be  impartant^ 
is  not  a  sofficient  ground  for  arresting  the  judgment  pronoonoed  on  m 
verdict  of  guilty  rendered  by  the  jury  of  which  he  was  a  member. 

Fboof  of  AduXiTSBOUS  Ihtebooubss  of  tsb  Pbibohbb  with  another  woman 
is  admissible  to  rebut  the  presumption  that  he  was  not  the  murderer  of 
his  own  wife. 

Ihdioticbnt  for  murder  of  the  priaoner's  wife;  plea  not  gnilty. 
The  caose  was  tried  at  Brooklyn,  October  term,  1830.  The 
eTidence  given  on  the  trial  was  wholly  drcumstantial  or  pre- 
sumptive. The  public  prosecutor  offered  testimony  to  prove 
that  for  some  months  before,  and  down  to  the  time  of  the  al- 
leged murder,  an  adulterous  intercourse  existed  between  the 
prisoner  and  a  certain  woman  of  lewd  character.  The  de- 
fendant's counsel  objected  to  the  admission  of  this  testimonj; 
but  the  court  admitted  the  testimony,  not  as  evidence  of  the 
murder,  but  to  repel  the  presumption  arising  from  the  faet  that 
the  prisoner  was  the  husband  of  the  deceased,  and  to  show  a 
motive  for  the  commission  of  the  offense. 

The-  juiy  found  the  prisoner  guilty,  and  thereupon  he  moved 
in  arrest  of  judgment,  stating  sundry  grounds.  The  facts 
found  by  the  court  are  as  follows:  In  the  progress  of  the  trial 
one  Orrin  Burgess  testified  that  on  the  evening  preceding  the 
night  of  the  alleged  murder,  the  prisoner  was  at  the  house  of 
Mrs.  Burgess,  and  said  that  he  was  going  thence  to  Steny 
Bennett's.  The  other  witnesses  testified  that  he  came  home 
about  8  o'clock.  After  the  evidence  was  closed  on  both  sides, 
John  0.  Howard,  one  of  the  jurors,  in  a  low  voice,  but  so  as  to 
be  beard  by  the  derk  of  the  court,  addressing  the  public  prose- 
cutor, said:  ''We  must  have  Sterry  Bennett  here;  and  you 
must  bring  him  here."  The  next  morning,  the  cause  being  stiU 
on  trial,  the  same  juror  made  application  publicly  to  the  pre- 
siding judge  to  the  same  effect.  The.prisoner's  counsel  then 
interfered;  and  the  state's  attorney  having  sent  for  Bennett,  no 
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further  pzooeedingB  were  had  relative  to  this  matter.  The 
eonrt  adjudged  these  facts  insnffioient  to  warrant  an  azreet  of 
judgment,  and  therefore  oTermled  the  motion.  Theqoestions 
arising  on  these  decisions  of  the  court  were  reserred  on  the 
motion  for  a  new  trial. 


Chddard  and  Huniingion,  in  support  of  the  motion,  contended: 
1.  That  the  communication  of  the  juror  to  the  state's  attomej, 
while  the  cause  was  on  trial,  was  a  sufficient  ground  of  arrest. 
First,  because  it  was  a  breach  of  duty  on  his  part,  and  a  yiola- 
tion  of  his  oath;  and  secondly,  because  the  communication  was 
material,  as  it  in  effect  informed  the  state's  attorney  where  the 
case  labored  with  the  jury,  and  where  further  eyidence  was 
wanted  to  obtain  a  couTiction.  This  is  not  permitted  in  a  oiTil 
suit,  much  less  in  a  criminal  prosecution  for  a  capital  offense: 
1  Chit.  Orim.  Law,  616.  2.  The  CTidenoe  of  adulterous  inter- 
course between  the  prisoner  and  Mrs.  Burgess  was  inadmissible 
on  this  issue,  as  it  did  not  tend  to  show  that  he  murdered  his 
wife.  Evidence  to  rebut  a  presumption  of  innocence  must  tend 
to  show  the  guilt  in  issue,  or  it  is  inadmissible.  Adultexy  is  no 
evidence  of  murder.  As  to  the  motive  in  the  prisoner  for  the 
commission  of  the  crime  charged,  there  was  no  evidence  to  show 
that  the  prisoner's  wife  was  at  all  in  the  way  of  his  intercourse 
with  Mrs.  Burgess. 

fi^^ftm^  and  Jtufoan,conlra,  insisted:  1.  That  the  conduct  of  the 
juror  was  not  a  violation  of  his  oath,  either  in  ite  letter  or  in  ite 
spirit:  Stat.  864,  tit.  72,  s.  6.  It  did  not  show  any  bias  or  pre- 
judice against  the  prisoner.  No  injusticoi  resulted  from  the 
juror's  conduct,  and  nothinjgf  tending  to  deprive  the  prisoner  of 
a  fair  trial:  Horion  v.  Horton^  2  Oow.  589;  Smiih  v.  TJiompaon,  1 
Id.  221;  1  Swift  Dig.  776.  2.  The  evidence  of  adulterous  in- 
tercourse was  properly  admitted.  The  conjugal  relation  be- 
tween the  prisoner  and  the  deceased,  created  a  natural  presump- 
tion of  innocence,  in  contradistinction  to  the  legal  presumption 
of  innocence  which  exists  in  every  case;  it  being  a  matter  of  fact 
esteblished  by  the  common  experience  of  mankind,  that  a  hus- 
band, instead  of  murdering  his  wife,  vrill  protect  and  defend 
her.  The  evidence  admitted  tended  to  rebut  this  presumption, 
and  was  admissible  for  that  purpose.  It  also  showed  an  alien- 
ation of  affection,  and  that  the  prisoner's  wife  stood  as  a  barrier 
between  him  and  the  gratification  of  his  adulterous  propensity. 
The  death  of  the  vrife  would  remove  that  barrier;  hence  the 


714  State  t;.  Wateins.  [Codb. 

eyidenoe  showed  a  motive  for  the  oommissioii  of  the  erime 
charged,  and  was  admissible  for  that  purpose. 

HosKBBy  0.  J.  1.  Whether  the  judgment  ought  to  be  ar- 
rested, is  the  first  inquiry  in  the  case.  The  ground  of  the 
motion  in  arrest  is,  misbehayior  in  the  juror;  and  as  a  conse- 
quence, that  the  judgment  ought  to  be  arrested. 

First,  as  to  the  supposed  misbehavior.  If  it  deserves  this 
appellation,  it,  at  most,  was  small  and  little  reprehensible.  It  is 
a  fair  presumption,  that  unacquainted  with  courts,  and  the  pre- 
cise demeanor  there  to  be  observed,  the  juror  was  unoonscions 
of  any  impropriety  in  making  his  request  of  the  public  prosecu- 
tor. This  is  clearly  apparent,  from  the  public  application  made 
by  him  to  the  court,  in  the  name  of  the  juiy  collectively.  That 
it  was  not  considered  as  a  misbehavior,  in  the  time  of  it,  is  a  fair 
presumption,  not  only  from  the  silence  of  the  court,  but  of  the 
counsel  for  the  prisoner.  It  was  no  violation  of  the  juror^s 
oath;  and  if  it  can  be  termed  misconduct,  it  must  be  in  a  veiy 
mitigated  sense.  If  it  was  not  prejudicial  to  one  of  the  parties, 
or  indicative  of  some  partiality  or  prejudice,  creating  a  disqual- 
ification for  the  performance  of  the  juror's  duty,  it  ought  not  to 
annul  the  verdict:  Ex  parte  E%U,  8  Cow.  855;  The  People  v. 
Douglcua,  4  Id.  26,  88  [16  Am.  Dec.  882];  Smiih  v.  Thompwn,  1 
Id.  221.  No^ application  was  made,  by  the  counsel  for  the  pris- 
oner, to  censure  or  remove  the  juror;  and  if  it  had  been,  it 
must  have  been  to  quash  the  panel,  as  the  request  was  made 
in  the  hearing  of  the  juzy,  in  their  collective  name. 

No  prejudice  arose  to  the  prisoner,  unless  from  the  partialily 
of  the  juror  again^  him;  and  of  this,  there  is  neither  evidence 
nor  presumption.  His  precise  motive  for  the  request  made,  is 
not  known.  It  is  remotely  possible  that  he  was  desirous  of  tes- 
timony to  convict  the  prisoner;  but  in  the  exercise  of  common 
candor,  it  can  not  be  presumed.  On  the  contrary,  it  is  a  rea- 
sonable and  probable  presumption,  that  Howard,  and  the  jury 
generally,  in  whose  hands  was  the  fate  of  the  prisoner,  intensely 
feeling  the  unpleasantness  of  their  situation,  were  anxious  that 
the  cause  should  be  sifted  to  the  bottom,  in  order  the  more  sat- 
isfactorily to  their  own  minds  to  do  the  public  justice.  From 
the  conduct  of  the  juror,  no  inference  arises  that  he  was  unfa- 
vorable to  the  prisoner,  or  was  influenced  by  any  other  motive 
than  the  honest  purpose  of  discharging  his  duty  impartially. 
I  have  no  doubt  that  there  is  not  any  cause  existing  for  the 
arrest  of  the  judgment. 

2.  Ought  there  to  be  a  nevr trial?    This  is  the  remaining  sub* 
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ject  of  consideration.  It  appears  that  no  direct  eTidence  of 
the  alleged  murder  was  offered,  but  that  on  this  head  the  tes« 
timony  was  presumptive  only. 

In  the  progress  of  the  trial,  the  court  admitted  evidence  tend- 
ing to  prove  that  for  some  months  previous  to  the  alleged  mur- 
der, down  to  the  time  of  its  perpetration,  an  adulterous  inter- 
course had  subsisted  between  the  prisoner  and  a  Mrs.  Burgess. 
The  evidence  was  received,  not  to  prove  the  corpus  delicti,  but 
to  repel  the  presumption  arising  in  favor  of  the  prisoner,  from 
the  marital  relation,  and  to  show  a  motive  for  the  commission 
of  the  supposed  offense. 

The  cause  on  trial  involved  three  inquiries,  to  wit,  whether 
the  deceased  was  killed  by  some  person;  whether  that  person 
was  the  prisoner;  and  if  he  was,  whether  the  act  was  done  of 
malice  aforethought.  It  was  a  prominent  fact  in  the  case,  that 
the  deceased  was  the  wife  of  the  prisoner.  The  presumption 
thence  arising,  that  she  was  not  killed  by  her  husband,  or  that 
it  was  not  of  malice  aforethought,  was  powerful.  The  relation 
of  husband  and  vnfe  clearly  implies  a  strong  partiality,  on  the 
part  of  the  husband,  towards  his  wife,  and  the  most  ardent 
desire  to  protect  her,  and  to  render  her  happy.  As  a  man  will 
consult  his  own  preservation  and  pursue  his  own  interest,  so, 
as  a  general  truth,  he  will  equally  regard  the  protection  and  in- 
terest of  his  wife.  The  motive,  for  the  most  part,  is  both  pow- 
erful and  unintermitting;  and  that  man  must  be  truly  unfortu- 
nate, whose  experience  and  feelings  do  not  attest  this  unques- 
tionable truth.  Ought  not,  then,  the  stroug  presumption  aris- 
ing from  the  prisoner's  relation  to  the  deceased,  and  the  prob- 
able motives  from  this  source,  influencing  his  conduct,  to  be  re- 
futed, if  capable  of  refutation  ?  Of  this,  I  think,  there  can  be 
no  question.  For  it  is  a  universal  rule  of  evidence,  that  all 
facts  and  circumstances, upon  which  reasonable  presumption  or 
inference  can  be  founded,  as  to  the  truth  of  the  issue  or  disputed 
fact,  are  admissible  in  evidence.  And  if  the  fact  consist  of 
parts,  or  is  provable  by  many  circumstances,  each  of  which  con* 
duces  something  to  the  establishment  of  it,  then  each  part,  and 
each  circumstance,  is  admissible,  although  the  point  will  not  be 
established  until  the  whole  fact  is  proved.  The  weight  of  the 
testimony  is  within  the  province  of  the  jury;  but  if  it  have  any 
weight,  the  court  must  receive  it:  Oibson  v.  Hunter,  in  error,  8 
H.  Bl.  288. 

The  testimony  received  was  in  proof  of  an  adulteirous  inter* 
course  between  the  prisoner  and  Mrs.  Burgess.    That  such  evi- 
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denoe  effeotoally  repelled  the  presamption  arising  from  the 
marital  relation,  and  ought  to  deprive  the  prisoner  of  the  benefit 
of  it,  is  nnquestionably  clear.  It  was  the  proof  of  hafaitoal 
adultery;  and  adultery  thus  committed,  affords  most  powerful 
presumptive  evidence  to  show  a  complete  alienation  of  affection, 
and  a  heart  hardened  against  the  calls  of  eveiy  connubial  duty. 
It  indicates  a  state  of  mind  from  which  no  desire  of  protecting 
the  wife  is  presumable;  and  no  restraint  of  the  passions.  Love 
extinguished  by  adulteiy,  a  common,  if  not  infallible  result, 
not  unfrequently,  it  is  presumable,  gives  way  to  hatred,  and  a 
desire  to  be  free  from  the  burden  of  a  wife  who  no  longer  is  the 
object  of  regard.  If  a  person  were  to  declare  that  he  hated  his 
wife,  should  he  be  protected  by  the  presumption  that  he  loves 
her?  So,  if  he  threaten  to  kill  her,  shall  this  be  excluded  by  a 
presumption  arising  out  of  the  marital  relation  that  has  ceased 
to  exist  f  Certainly  not.  The  proof  alluded  to  would  not  estab- 
lish the  position,  if  the  wife  were  killed,  that  her  husband  per- 
petrated the  act,  or  that  it  was  of  malice  aforethought;  but  the 
presumption  created  by  the  marital  relation  would  be  repelled, 
and  a  weight  be  given  to  the  other  proof  in  the  case,  which  it 
would  not  otherwise  possess. 

As  to  the  interminability  of  such  inquiries,  there  is  nothing  in 
the  objection.  They  will  always  terminate  precisely  where 
they  should,  that  is,  at  the  point  where  the  proof  ceases  to  be 
relevant.  The  enlargement  of  the  sphere  of  evidence,  so  far  as 
the  testimony  is  competent  and  material,  is  highly  desirable. 
Any  thing  which  affords  a  fair  presumption,  or  proof,  should  be 
received;  for  so  great  is  the  temptation  to  the  concealment  of 
truth  and  to  the  misrepresentation  of  facts,  that  no  competent 
means  of  ascertaining  the  truth  ought  to  be  neglected:  1  Stark. 
Ev.  89. 

That  there  is  some  danger  that  the  evidence  in  question 
might  be  misapplied  by  the  juiy  to  an  unauthorized  purpose,  I 
am  not  disposed  to  deny;  but  in  this  there  is  nothing  uncom- 
mon. If  testimony  is  competent  and  relevant,  it  must  be  ad* 
mitted;  and  confidence  must  be  put  in  the  jury  that  they  will 
legally  apply  it.  It  is  the  duty  of  the  judge  to  instruct  the 
juiy  as  to  the  application  of  the  evidence;  and  that  it  was  done 
in  this  case,  there  is  no  doubt;  and  it  is  the  duty  of  the  jury  to 
observe  the  direction  of  the  court  on  this  point  of  law.  That 
they  exercised  their  jurisdiction  soundly  is  a  presumption  of 
law;  and  there  must  be  something  extremely  peculiar  that 
should  be  permitted  to  stand  in  the  way  of  public  justice,  by 
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the  rejection  of  pertinent  and  material  evidenoe.  No  case  or 
principle  has  been  cited  to  show  the  inadmissibilitj  of  the  tes- 
timonj  received.  On  the  contrary,  the  reception  of  it  derives 
support  from  SvoearingerCs  case  (in  Maryland),  which  was  not 
vexy  diBBiTnilar  from  this. 

PsTEBSy  WiLUAHB,  and  BiBSKLL,  J  J. ,  wcrc  of  the  same  opinion.. 

DAoaETT,  J.,  said  he  should  acquiesce  in  the  opinion  of  the 
ooort,  though  he  doubted  whether  the  evidence  objected  to  was 
properly  admitted,  and  should  have  been  as  well  or  better  sat- 
isfied with  a  contrary  decision  on  this  point.  One  purpose  for 
which  the  evidence  was  admitted  was  to  show  a  motive  for  the 
commission  of  the  offense;  and  the  jury  would  not  be  apt  to 
distinguish  between  this  and  proving  the  offense  itself.  He 
concurred  fully  in  the  opinion  that  the  communication  made  by 
the  juror  to  the  state's  attorney  was  not  a  sufficient  ground  of 
arrest. 

New  trial  not  to  be  granted. 

• 

Cited  and  diatrngniahed  in  AuttinT.  Anstfti,  10  Cknm.  226w  Tbe  ooorl^  in 
•peaking  of  the  prineipel  oaae,  aaid:  **  That  case  went,  peifaape,  as  far  as  is 
OQDsiatent  with  principle.  *  *  «  The  evidence  (of  adolteroosintezooaxBe) 
was  admitted  to  show  that  the  prisoner  had  a  motive  for  committing  the  of- 
fense, and  on  this  single  ground  was  its  admission  sanctioned  by  this  coart** 
In  State  v.  Orten,  35  Id.  205,  the  principal  case  is  cited,  quoted  from,  and  ap- 
proved, on  the  question  of  the  admissibility  of  evidence  to  rebut  the  presump- 
tion that  a  man  will  not  murder  his  wife.  In  Pettibone  v.  Phelptf  13  Id.  451, 
it  was  cited  with  other  cases,  as  establishing  the  rule  that  the  misconduct  of 
jurors  is  not  ground  for  setting  aside  their  verdict,  where  it  does  not  appear 
to  have  been  sanctioned  by  the  prevailing  party,  or  it  does  not  indicate  any 
improper  bias  upon  the  juror's  mind,  and  the  court  can  not  see  that  it  had  or 
might  have  had  an  effidct  unfavorable  to  the  party  moving  for  a  new  trial. 
And  in  TomUnaon  v.  Town  qf  Derby ^  41  Id.  274,  to  the  point  that  the  verdict 
of  a  juiy  will  be  set  aside,  where  a  juror  had  conversation  with  a  party  not 
of  the  panel,  respecting  the  case  on  trial,  unless  it  appears  that  the  successful 
party  has  not  been  benefited,  nor  the  losing  party  injured,  by  the  misconduct 
ol  snch  juror. 

In  Cottle  T,  Ccttk,  19  Am.  Dec  200,  the  verdict  was  set  aside  because  the 
prevailing  party  took  one  of  the  jurors  in  his  sleigh  to  the  house  of  a  friend, 
where  he  was  hospitably  entertained.  For  other  cases  of  improper  conduct 
on  the  part  of  jurors,  which  were  held  to  be  sufficient  to  destroy  their  verdict, 
see  Hooe  t.  8aM^  15  Id.  331,  and  note  832;  People  v.  Douglaie^  Id.  83%  and 
note  339;  Dana  v.  Eoberte,  1  Id.  36,  and  note  87.  But  in  Ooodright  v.  Mc^ 
CausItMuf,  Id.  306^  it  was  held  that  there  must  be  clear  and  full  proof  of 
jurors  having  eaten  and  drunk  at  the  expense  of  a  party,  and  undue  in- 
flnsnoe  and  eriminal  intent  must  appear,  before  the  oonrt  will  grant  a  new 
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Swift  v.  Thomfsoh. 

liACBiMXBT  oy  Faoiobt— Whxzt  Pbbsokal  PBOPXBrr.— liMhmery  of  « 
oottoa  fMtory,  In  no  way  attached  to  the  bnildin j^  oonststing  piirUy  of 
■pinning  framea  standing  upon  the  floor,  aroond  the  feet  of  which  deeta 
were  placed  and  nailed  to  the  floor;  and  partly  of  oQuat  machinea»  to  the 
poata  of  which  iron  platea  were  attached,  through  which  wood^orewa 
pawed,  fastening  them  into  the  floor,  is  peraonal  property. 

fiiLB  OP  Fx&BOKAi*  Pbopkbtt— EvzDKMCB  OP  TsLAXJD  IN. — U  the  Vendee  of 
personal  property  soffBrs  the  vendor  to  remain  in  poasossion,  this  la  evi- 
dence of  fraod  as  against  the  creditor  of  the  vendor,  or  a  bona  Jide  par- 
chaser,  whether  the  sale  be  absolute  or  conditional;  and  nnleaa  a  anffi- 
dent  ezonae  be  ahown  to  and  approved  by  the  court,  that  evidence  la 
condnaive. 

Tkusixn  lOB  THB  Obbditobs  of  Air  Inbolvsnt  Gbahtob  oooapy  the 
pontion  of  creditotaand  bona  Jide  purchasers;  and  a  mortgage  of  purannal 
property  made  by  anch  grantor  a  abort  time  before  the  conveyance 
thereof  to  aodi  tmstees^  but  ndther  accompanied  nor  followed  by  change 
of  poaaeaaion,  ia,  aa  to  them,  fnuidnlent  and  vdd. 

Tboteb  for  certain  artidesof  machinery  used  in  a  cotton  man- 
nfactory.  The  cause  was  tried  at  Brooklyn,  October  term, 
1880.  Both  parties  claimed  title  to  the  property  under  deeds 
from  Charles  Lee.  The  defendant  having  indorsed  sundry 
notes  for  Lee»  the  latter,  to  secure  the  defendant^  on  the 
seventh  of  August,  1829,  executed  to  him  a  mortgage  of  certain 
lands,  **  with  a  cotton  manufactory  and  all  the  machineiy  of 
every  description  thereunto  belonging."  The  defendant  in- 
trusted the  deed  to  Lee,  who,  according  to  their  agreement^ 
had  it  recorded  on  the  fourteenth  of  the  same  month.  Lee 
continued  in  possession  of  the  property  described  in  the  deed 
until  the  fifteenth,  when  he  assigned  the  same,  with  some  other 
property,  to  the  plaintiflb,  as  trustees  for  his  creditors,  with 
full  power  to  sell  the  property  and  apply  the  avails  in  dischaige 
of  his  debts,  "  subject  to  such  claims  as  the  mortgagees  can 
have  to  the  same."  At  the  time  of  the  execution  of  those 
deeds  Lee  was  insolvent,  and  Thompson  paid  the  notes  in- 
dorsed by  him,  as  they  became  due. 

The  plaintiflffl  claimed  that  the  machinery  was  personal  prop- 
erty, and  that  as  Thompson  had  not  taken  possession  of  it,  the 
conveyance  to  him  was  void.  When  the  deeds  were  executed, 
part  of  the  machinery  was  in  the  manufactory  in  no  way  attached 
or  secured  to  the  building;  another  part  consisted  of  spinning- 
frames,  etc.,  which  were  standing  upon  the  floor,  deets  being 
nailed  to  the  floor  around  the  feet  of  such  frames,  to  pre- 
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venfc  thein  from  moying,  but  no  nail  or  other  faatening  in  any 
way  attached  them  to  the  floor  or  building;  and  to  the  posts  of 
the  residue  of  the  machinery,  iron  plates  were  attached,  through 
which  plates  wood-screws  passed,  and  were  fastened  into  the 
floor;  but  by  unscrewing  the  wood-screws,  the  machinery  could 
be  removed  without  injury  either  to  the  building  or  to  the 
machinery  itsell  The  judge  charged  the  jury  that  the  machin- 
ery  was  personal  property;  but  though  it  might  have  been 
fraudulently  couTeyed  by  Lee  to  the  defendant,  yet  the  conyey* 
an<y9  was  good  as  against  the  plaintifli9  claiming  under  the  deeds 
to  them.  He  directed  the  jury  to  find  for  the  defendants,  which 
was  done,  and  the  plaintiffs  moved  for  a  new  trial  for  misdireo- 
tion. 

Strong  and  Huntington,  in  support  of  the  motion,  contended: 
1.  That  the  machinery  in  question  was  personal  property:  Elwe$ 
T.  Jfoto,  8  East,  88;  Crenson  t.  Stout,  17  Johns.  116  [8  Am.  Dec. 
878];  Gaie  v.  Ward,  U  Mass.  852  [7  Am.  Dec.  228];  Beynolds  y. 
Bhuler,  6  Oow.  828.  2.  That  the  oouTeyance  by  Lee  to  the  de- 
fendant was  fraudulent  and  void  as  to  creditors  of  Lee,  and 
also  as  to  bona  fide  purchasers.  The  plaintifb  were  to  be  con- 
sidered as  creditors,  the  conTeyance  being  made  to  them  in  trust 
for  the  creditors:  Stat.,  vol.  2,  p.  182;  Minor  t.  Mead,  8  Conn. 
289.  The  plaintiffs  were  bona  fide  purchasers  for  a  valuable 
consideration,  and  as  such  were  entitled  to  recover:  KiwbQlll  t. 
EuichiM^  8  Id.  460;  t/ames  v.  Johnson,  6  Johns.  Oh.  417;  Batiell 
V.  Peaee,  Litchfield  county,  1826,  cor.  Daggett,  J.  That  it 
was  no  objection  to  the  plaintiffs'  right  to  recover;  that  they 
had  notice  of  the  deed  to  the  defendant:  Doe  v.  Manning,  9 
East,  59;  Doe  v.  JBovHedge,  Oowp.  705,  711,  712;  Chapman  v. 
Emery,  Id.  280;  Standen'e  case,  cited  in  OooMe  caae,  6  Oo.  60. 
8.  That  if  the  vendee  of  personal  property  suffers  the  ven 
dor  to  remain  in  possession,  using  it  as  his  own,  this  is  evi- 
dence of  fraud  as  against  the  creditors  of  the  vendor,  or  a  bona 
fide  purchaser;  and  unless  there  is  a  sufficient  excuse  to  be 
shown  and  approved  by  the  court,  it  is  conclusive  evidence  of 
fraud:  2  Kent  Com.  405-407,  412-414^  419;  Sturtevani  y.  Bal- 
lard,  9  Johns.  846  [6  Am.  Dec.  281];  Jennings  v.  Carter,  2  Wend. 
446;  Patten  v.  Smith,  6  Conn.  196,  200;  BatteU  v.  Pease,  MS. 
4.  That  no  such  excuse  was  shown  in  this  case.  The  fact  that 
it  was  a  mortgage  constitutes  no  such  excuse:  Patten  v.  Smith, 
BatteU  V.  Pease,  supra.  Nor  did  the  fact  that  the  debt  attempted 
to  be  secured  was  a  bona  fide  debt.  This  showed  that  there  was 
a  good  consideration;  but  it  is  not  a  substitute  for  the  change 
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of  possession:  Shep.  Touch.  66;  2  Kent  Com.  406.  The 
nature  of  the  property  makes  no  difference  in  this  respect:  Beed 
T.  Blades,  5  Taunt.  212;  BcateU  v.  Pease,  supra. 

Ooddard  A  Perkins,  contra,  contended:  1.  That  the  greater 
part  of  the  machinery  was  fixtures,  and  passed  with  the  mill :  Zoto- 
ton  T.  Salmon,  1  H.  Bl.  259,  n. ;  Ehoes  t.  Maw,  8  East,  88;  Law- 
Urn  y.  LawUm,  8  Atk.  18;  JfiZfer  v.  Plwmb,  6  Cow.  665;  2  Kent 
Com.  278,  280.  The  rule  is,  that  that  which  is  attached  to  the 
real  estate,  and  was  placed  there  for  the  better  enjoyment  of 
the  real  estate,  is  r^^arded  as  a  part  of  it.  Another  role  is, 
that  where  a  fixed  engine,  instrument,  or  utensil  is  aooeesoiy 
to  the  realty,  it  is  irxemoTable.  In  this  case,  the  mill  oonld  not 
be  used  at  all  as  a  manufactory  without  the  machinery.  2. 
That  the  deed  from  Lee  to  the  defendant  was  not  fraudulent 
and  Toid,  because  it  was  a  mortgage  deed,  and  the  time  for 
payment  had  not  arrived:  Stcfne  t.  Qruhham,  2  Bulstr.  225; 
Buoknal  v.  Boisian,  Free.  Ch.  285;  HasdvnUm  t.  GUI,  8  T.  B.  620, 
n. ;  Gadogan  v.  KenneU,  Cowp.  482;  Ccle  v.  Davis,  1  Ld.  Baym. 
724;  Ludlow  y.  Surd,  19  Johns.  218,  221;  2  Kent  Com.  419; 
BisseU  v.  Hopkins,  8  Cow.  166  [15  Am.  Dec.  259];  Homes  t. 
Crane,  2  Pick.  607;  WheOer  y.  2V^in,  8  Id.'  265;  De  Wolfr.  Har- 
ris, 4  Mas.  515,  534.  8.  That  from  the  nature  of  the  property^ 
the  defendant  was  excused  from  taking  possession.  To  remove 
the  machinery  would  render  the  whole  establishment  useless, 
and  defeat  the  object  in  raising  the  money:  Stewart  t.  LomJbe^ 
1  Brod.  &  B.  506  (5  Serg.  &  Lowb.  167);  Latimer  t.  Bataon, 
4  Bam.  &  Cress.  682  (10  Serg.  &  Lowb.  482);  Watkins  t.  Birdi, 
4  Taunt.  823;  Jeseph  v.  Ingram,  Id.  888;  Leonard  v.  Baher,  1 
Mau.  &  Sel.  25.  4.  That,  at  any  rate,  this  deed  is  valid 
against  the  plaintifiEs,  who  daun  under  the  mortgagor,  and  who 
took  the  estate  subject  to  the  defendant's  mortgage.  The  as> 
signees  stand  in  the  place  of  the  assignor.  They  are  neither 
creditors  within  the  18  Eliz.,  nor  purchasers  for  a  TaluaUe  con- 
sideration  within  the  27  Eliz.:  Bean  v.  Smith,  2  Mas.  276^  278; 
Oray  t.  Wilkinson,  cor.  Storey,  J.,  at  Newport,  B.  I.,  Jane, 
1829;  SuUivan  t.  Bedmond,  1  N.  B.  Law  Intellig.  246,  No.  8,  for 
Aug.  1829. 

Daookft,  J.  There  were  two  principal  questions  raised  and 
discussed  at  the  bar,  and  decided  by  the  judge  at  the  drouit^ 
and  which  are  now  to  be  examined. 

1.  Was  the  property  described  personal  or  real  f  The  jo  jge 
declared  it  to  be  personal.    If  any  part  of  it  be  real,  it  is  Tsiy 
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dear  tliat  no  recoveiy  can  be  had  for  saoh  pari  I  think  the 
deeifiion  of  the  jadge  thus  far  correct.  It  consiBted  of  varioos 
articles  of  machinery  belonging  to  a  manufactoij  of  cotfcon 
cloth;  which,  with  their  connection  with  the  buildings,  are  par- 
ticularly described  in  the  motion.  Beyond  a  doubt  these 
articles  are  in  no  respect  real  estate,  except  as  they  are  attached 
to  the  freehold.  It  is  material  here  to  observe  that  an  impor- 
tant part  of  the  description  is  that  they  were  thus  attached  to 
the  building  to  render  them  stable,  but  that  they  might  be  xe- 
moTcd  to  any  other  part  of  the  bailding,  or  to  any  other  place, 
without  any  injury  to  the  freehold.  To  operate  successfully, 
tbqr  must  be  fixed,  like  clocks,  and  many  other  articles  which 
axe  clearly  personal  and  moTable.  We  resort,  then,  to  the 
criterion  established  by  the  rules  of  the  common  law:  Oould 
this  property  be  removed  without  injury  to  the  freehold  f  The 
case  finds  this  fact.    This,  then,  should  satisfy  us. 

But  we  will  look  at  it  more  closely.  This  question  has  arisen 
and  been  decided  in  three  classes  of  cases:  1.  Between  the  exe- 
eutor  and  heir;  and  there  it  is  considered  favorably  to  the  latter, 
upon  a  familiar  principle  of  the  conmion  law,  viz.,  that  the  heir 
is  to  be  favored;  2.  Between  the  executor  of  the  tenant  for  life 
and  the  remainder-man  or  reversioner;  8.  Between  landlord 
and  tenant;  and  here  the  greatest  indulgence  is  shown  to  the 
tenant,  especially  where  the  annexations  are  for  the  support  of 
trade  and  manufactures:  Ehoes  v.  Maw,  8  East,  88;  2  Kent 
Com.  279,  280.  But  in  Gres&m  et  al.  v.  Siout,  17  Johns.  116  [8 
Am.  Dec.  873],  and  in  Oale  v.  Ward,  14  Mass.  862  [7  Am.  Dec. 
223],  articles  of  this  description  were  declared  to  be  personal 
properly.  The  same  principle  is  necessarily  implied  in  ^ost- 
wick  v.  Leach,  8  Day,  476.  In  no  court,  within  my  knowledge, 
have  they  been  deemed  otherwise.  The  argument  ab  tnconven- 
ienH  may  also  be  entitled  to  some  consideration,  both  as  it  re- 
spects debtor  and  creditor.  If  a  spinning  machine  be  real 
estate,  a  part  of  it  might  be  set  off,  by  metes  and  bounds,  in 
satisfaction  of  a  small  debt.    I  entertain  no  doubt  on  this  point. 

2.  The  great  point  remains  to  be  considered :  Was  this  bill  of 
sale  valid,  possession  not  accompanying  or  following  it?  The 
judge  at  the  circuit  charged  the  jury,  that  though  this 
property  was  fraudulently  conveyed  by  Lee  to  the  defendant, 
yet  the  conveyance  was  good  against  the  plaintiffs  claim- 
ing under  the  deed  from  Lee,  and,  therefore,  their  verdict 
ought  to  be  for  the  defendant.  This  part  of  the  charge  I 
erroneous.    It  might  seem  that  this  charge  presents  a 
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ferj  narrow  inqairy;  but  as  the  oanse  is  again  to  be  tried,  th« 
broad  question  whether  a  sale  of  personal  property  bj  a 
deed,  either  absolute  or  by  way  of  mortgage,  be  good,  unless 
possession  accompany  the  sale,  will  be  considered  and  dis- 
posed of.  In  my  opinion,  if  the  vendee  of  personal  propertj 
suffer  the  vendor  to  remain  in  possession,  this  is  evidence  of 
fraud  as  against  the  creditor  of  the  vendor,  or  a  bona  fida  pnr- 
ohaser,  be  the  sale  absolute  or  conditional;  and  unless  there  be 
a  sufficient  excuse  shown  to  and  approved  by  the  court,  that 
evidence  is  conclusive.  In  Edvoards  v.  Edrben,  2  T.  B.  687,  it 
was  declared,  by  the  court  of  king's  bench,  that  an  absolute 
bill  of  sale  was  a  fraud  in  law,  unless  possession  accompanies 
and  follows  the  deed.  This  principle  was  recognized,  in  express 
terms,  by  the  supreme  court  of  the  United  States,  in  Bamibon 
V.  BusaeU,  1  Oranch,  809. 

The  facts  in  this  case,  so  far  as  they  regard  this  point,  an 
these:  On  the  seventh  of  August,  1829,  Lee  made  a  deed  of  the 
building  and  machinery,  in  which  the  articles  in  question  were 
then,  and  had  been  for  years  before,  used.  This  deed  was  exe- 
cuted at  New  London,  about  twenty-five  miles  from  Windham, 
the  place  where  the  manufactory  was  situated.  The  defendant 
then  delivered  the  deed  back  to  Lee,  under  an  agreement  that 
he  should,  immediately  on  his  return  to  Windham,  procure  it  to 
be  recorded.  Lee  remained  in  possession,  using  the  machinery 
as  his  own,  until  the  fifteenth  of  August,  when  he  conveyed  it 
to  the  plaintifb,  and  delivered  immediate  possession,  having 
lodged  the  deed  to  the  defendant  for  record,  on  the  fourteenth. 
The  deed  was  made  to  the  plaintiffs,  as  trustees  for  the  credit- 
ors of  the  grantor,  with  full  power  to  sell  the  properly  and  apply 
the  avails  in  discharge  of  his  debts.  The  deed  to  the  plaintifb 
counted  upon  a  mortgage  made  to  the  defendant,  and  declared 
it  subject  "  to  such  claims  as  the  mortgagee  can  legally  have 
to  the  same."  There  was  no  doubt  as  to  the  validity  of  the 
debts  of  the  defendant;  but  there  was  no  pretense  of  any  pos- 
session by  him  other  than  what  arose  out  of  the  delivery  of  the 
deed.    Lee,  at  the  date  of  these  deeds,  was  insolvent. 

The  condition  of  the  plaintiffs,  then,  is  that  of  creditors  and 
bona  fide  purchasers.  They  profess  to  be,  and  in  truth  are,  the 
creditors  of  Lee;  for  they  represent  his  creditors;  and  the  deed 
28,  therefore,  of  the  same  force  as  though  made  to  the  creditors 
respectively  by  name.  They  have  the  same  rights,  then,  as 
they  would  have  if  they  had  obtained  executions,  and  executions 
had  been  levied  on  this  property.    They  are,  therefore,  entitled 
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to  all  the  rights  which  Lee  could  transfer  to  them  and  what- 
ever could  be  taken  bj  execution,  that  is,  to  his  interest  in 
those  chattels.  They  are  also  bona  fide  purchasers,  by  all  the  roles 
which  apply  to  this  subject.  They  receiye  this  property  to  sell, 
and  apply  the  avails  in  payment  of  his  debts.  They  are,  then, 
creditors  and  bona  fide  purchasers:  Minor  t.  Mead  e<.  ol. ,  8  Oonn. 
289;  KimbaU  v.  Hutchins,  Id.  450;  James  v.  Johneon^-S  Johns. 
Ch.  417. 

The  simple  and  intelligible  rule  of  law  laid  down  in  Edtoards 
T.  Sdrben,  and  Hamilion  v.  Bussell,  above  dted,  would  seem  to 
settle  this  case.  But  it  is  admitted  that  this  rule  has  been  re- 
peatedly broken  in  upon,  in  Ghreat  Britain  and  in  this  country. 
The  exceptions  have  become  so  numerous  (by  one  respectable 
court  they  are  declared  to  be  no  less  than  twenty^seven  in  num- 
ber), that  they  seem  rather  to  abrogate  than  establish,  the  rule. 
It  may  be  doubted  whether  the  principle  is  not  sound,  and 
whether  many  of  its  modifications  do  not  tend  to  promote, 
rather  than  to  suppress  fraud. 

The  doctrine  of  this  court,  as  established  in  FaUen  y.  SmUh, 
6  Oonn.  .196,  is,  that  a  sale  of  goods  and  chattels,  either  abso- 
lute or  by  way  of  mortgage,  with  an  agreement,  either  in  or 
out  of  the  deed,  that  the  mortgagor  shall  remain  in  posses- 
sion, except  in  special  cases  and  for  special  reasons,  to  be 
shown  to  and  approved  by  the  court,  is  fraudulent  and  void 
against  creditors  and  bona  fide  purchasers.  This  has  been  the 
law  of  Connecticut  for  the  last  forty  years,  if  not  from  the  be- 
ginning. It  is  not  according  to  the  courise  of  the  court  to  call 
this  a  fraud  pef  se,  and  to  direct  the  jury  to  find  the  sale  void, 
but  the  question  of  fact,  with  instruction  that  if  they  find  none 
of  the  established  exceptions,  they  will  find  the  transaction 
fraudulent.  I  see  no  good  reasons  to  depart  from  these  princi- 
ples. 

Let  us  now  attend  to  the  objections  urged  against  the  tslaun 
of  the  plaintiffs: 

First,  it  is  urged  that  the  plaintiffs  had  notice  of  the  mort- 
gage to  the  defendant,  and  that,  too,  of  the  specific  claim  of  the 
defendant.  This  notice,  however,  could  have  no  effect;  for  if 
they  knew  of  the  prior  conveyance,  they  knew,  also,  that  the 
vendor  remained  in  possession,  using  the  property  as  his  own, 
and  as  he  had  been  using  it  years  before;  and  they  therefore 
knew  that  the  sale  to  the  defendant,  so  far  as  it  related  to  the 
personal  property,  was  void.  All  the  authorities  are  one  way 
on  this  point:  Doe  d.  OUey  v.  Manning,  9  East,  69;  Doe  d.  WaU 
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9'/>i  ei.  al.  T.  Souiledge,  Cowp.  705, 711, 2;  Chapman  d.  SiaverUm 
▼.  Bmery,  Cowp.  278,  280;  QoocVs  case,  6  Bep.  60;  Beed  t. 
Blades  et.  al.,  6  Taunt  212;  WaierhcmBe  v.  Benion,  5  Di^^,  136. 
There  is  no  difference  as  to  this  question,  whether  it  is  a  fraud 
in  fact,  or  whether  the  fraudulent  intent  be  inferred,  and  there- 
fore a  fraud  in  law.  If  a  creditor  knows  that  personal  properiy 
has  been  attached  or  taken  by  execution,  or  sold  and  paid  for, 
and  is  in  possession  of  the  debtor  bj  design,  he  may  attach  the 
property,  levy  his  execution,  and  sell  it,  or  take  a  bill  of  sale 
of  it  in  discharge  of  his  debt;  or  eyen  a  person  not  a  creditor 
may  safely  buy  it;  for  the  transaction,  there  being  nothing 
more  in  the  case,  is  fraudulent  and  void. 

Secondly,  the  nature  of  this  property,  it  is  urged,  forbids  the 
taking  of  possession  by  the  Tendee.  Why?  it  may  be  asked. 
The  case  finds  that  it  can  be  removed  without  in  juiy  to  it  or  the 
building.  It  may  be  employed  in  another  building  occupied  as 
a  cotton  manufactory,  or  it  may  be  sold. 

It  is  again  said  that  the  owner  of  the  building  will  find  it 
useless^  without  machineiy.  Nor  can  a  hotel  be  successfully 
occupied  without  furniture;  nor  a  farm,  without  utensils  and 
stock;  nor  a  theater,  without  dresses  and  scenery;  but  who 
would  contend  that  all  such  property  might  be  sold,  and  the 
vendor  retain  possession  consistent  with  the  rule  of  lawf  In 
Beed  v.  Blades  etal,,B  Taunt.  212,  a  conveyance  was  made  by 
mortgage  of  a  leasehold  building  occupied  as  an  opera  house; 
and  in  the  same  instrument,  the  dresses,  scenery,  and  decora- 
tions were  conveyed.  The  conveyance  of  the  leasehold  propertj 
was  holden  good;  but  of  the  chattels,  no  possession  accom- 
panying it,  the  deed  was  holden  void.  I  entertain  no  doubt 
on  this  point. 

Thirdly,  it  is  insisted  that  this  conveyance  to  Lee  is  by  way 
of  mortgage,  and  that  in  such  case  it  is  consistent  with  the 
deed  that  the  property  shall  remain  with  the  vendor.  It  is  no 
part  of  the  deed  that  possession  should  remain;  nor  is  there 
any  suggestion  of  any  such  agreement  out  of  the  deed.  If  this 
deed,  then,  be  good  because  conditional,  then  it  is  so  in  all 
cases  where  it  is  conditional;  but  there  can  be  no  authority  for 
such  a  position.  In  ByaU  et  al.  v.  BoUe,  1  Atk.  166,  aiid  in 
Worsdey  et  al.  v.  De  MaUas  et  al.,  1  Burr*  467,  it  was  dedaced 
that  thero  was  no  difference  between  an  absolute  deed  and  a 
mortgage,  where  the  vendor  remained  in  possession;  they  are 
equally  fraudulent.  It  may  be  said  that  these  cases  were  under 
the  bankrupt  act  of  21  Jac.;  but  the  whole  reasoning  of  the 
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ootirt  was  in  opposiiion  to  suob  oonyeyanoes  as  fraudulent  and 
void,  by  the  statute  of  13  Eliz.  and  by  the  common  law.  The 
mortgagee  can  take  possession  of  mortgaged  goods;  and  there 
is  no  reason  why  he  should  not,  except  in  special  cases,  to  pro- 
cure a  oollusiTe  credit.  No  special  reason  is  assigned,  in  this 
oase,  why  the  mortgagor  appears  and  acts  as  owner.  He  may 
impose  upon  manldnd  by  false  appearances,  obtain  new  credit, 
and  mortgage  the  property  a  hundred  times  over.  Bills  of 
sale  are  neyer  recorded,  unless  where  goods  or  chattels  are 
embraced  in  the  same  deed  with  the  land;  nor  can  they,  in  such 
case,  be  constructiTe  notice;  for  this  is  true  only  of  deeds  re- 
quired to  be  recorded,  as  was  decided  recently  in  Middlesex 
county,  in  the  case  of  Carter  ▼.  Champion  etal,8  Oonn.  560. 

In  the  case  of  Cadogan  v.  Kenneti,  Oowp.  432,  it  was  part  of 
the  trust  on  the  face  of  the  deed,  that  goods  conveyed  to  the 
trustees  for  the  use  of  the  husband,  and  then  to  his  wife,  in  con- 
sideration of  marriage  and  the  marriage  portion,  should  remain 
in  possession  of  the  husband;  and  the  transaction  bein^  fair, 
the  court  held  that  they  were  not  liable  to  an  execution  of  a 
creditor  existing  at  the  time  of  the  deed.  It  was  part  of  the 
trust  that  the  goods  should  remain  in  the  house. 

The  doctrine  of  ByaU  ▼.  SoUe  and  Worseley  el  al.  v.  De  MaUon 
H  ai.  was  recognized  by  the  supreme  court  of  Massachusetts,  in 
The  Portland  Bank  v.  Stubbs,  6  Mass.  422  [4  Am.  Dec.  161]. 
That  was  a  pledge  of  personal  property.  Parsons,  0.  J.,  calls 
it  a  mortgage,  and  says  that  a  delivery  of  the  chattel  is  essential. 
The  same  principle  was  established  in  Beed  t.  Blades  etal,^  6 
Taunt.  212,  above  cited. 

But  I  forbear  to  cite  authorities.  As  late  as  1824,  in  the 
case  of  Patten  v.  Smith  etal^^B  Oonn.  196,  this  court  declared 
that  in  a  mortgage  or  in  an  absolate  sale,  if  the  possession  re- 
mained in  the  vendor,  it  is  fraudulent,  unless  explained.  It 
will  not  be  said  that  this  case  is  within  any  exception  ever 
recognized  by  this  court  (and  I  am  not  aware  by  any  other), 
and  therefore  it  is  within  the  rule.  The  doctrine  is  illustrated, 
and  all  the  cases  reviewed  with  great  ability,  and  in  a  satisfac- 
tory manner,  in  2  Kent  Com.  406  to  419. 

Fourthly,  it  only  remains  to  consider  an  objection  arising  out 
of  the  fact  that  Lee  could  convey  only  what  remained  in  him; 
and  as  his  deed  to  the  defendant  was  upon  a  good  and  sufficient 
consideration,  it  is  said  nothing  remained  in  him  to  assign  to 
the  plaintiffs.  This  has  been  already  adverted  to  under  an- 
other head.    I  would  further  observe,  that  the  only  cases  cited 
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in  support  of  this  objection  bear  not  at  all  on  the  point.  In 
Bean  v.  Smiih  et  al,  2  Mas.  252,  and  JsUyr  t.  WeOa  et  al.,  4 
Wheat.  466,  it  was  decided  that  a  bona  fide  purchaser  without 
notice^  from  a  grantee  to  whom  property  had  been  couTeyed  to 
defraud  creditors,  is  entitled  to  hold  the  same  against  the 
creditors  of  the  grantor.  These  decisions  are  opposed  to  the 
doctrine  of  this  court  in  the  case  of  Presion  v.  OrofiU,  1  Conn. 
627  It  was  holden,  in  that  case,  that  the  first  deed,  being  void 
under  our  statute,  gave  no  title;  for  there  was  nothing  in  the 
grantee  to  conyey.  But  it  is  not  easy  to  see  any  application  of 
either  of  these  principles  to  this  case. 

The  plaJTitiflB  took  this  deed  knowing  of  the  prior  mortgage; 
and  they  also  knew  that  it  was  Toid,  because  Lee  remained  in 
possession  using  it  as  his  own,  and  as  he  had  used  it  for  years. 
The  deed  to  the  defendant,  then,  was  fraudulent.  The  law 
will  not  stop  to  inquire  whether  there  was  actual  fraud  or  not; 
but  will  infer  it  at  all  eventsi  for  it  is  against  sound  policy  to 
suffer  the  Tendor  to  remain  in  possession,  whether  an  agreement 
to  that  effect  be,  or  be  not,  expressed  in  the  deed:  2  Kent  Com. 
412.  The  same  doctrine  is  established  in  Doe  d.  OUey  v.  Man" 
ning,  9  East,  69,  and  in  Bob.  Fraud.  Con.,  89,  40.  Had  this 
deed  to  the  defendant  been  made  with  an  express  intent  to  de- 
fraud the  creditors  of  Lee,  it  could  not  stand  in  the  way  of  the 
plaintiffs*  deed;  nor  can  it  being  fraudulent  in  law.  There  im 
no  difference. 

Let  there  be  a  new  triaL 

HosMBB,  C.  J.,  and  Fbiebs  and  Bibsill,  JJ.,  were  of  the^ 
same  opinion,  the  latter  having  expressed  some- doubt  as  to^e 
condition  in  which  the  plaintiffii  stood. 

Williams,  J.  I  concur  with  the  court  that  the  machinery  ia- 
personal  property;  but  I  am  not  satisfied  that  the  other  part  of 
the  charge  was  incorrect. 

The  plaintiffs  are,  by  Lee  himself,  constituted  his  assignees, 
by  a  deed  entirely  voluntary  on  his  part;  and  as  such,  they  claim, 
that  they  can  treat  as  void  a  prior  deed,  given  by  Lee,  to  secure 
his  indorser,  as  he  neglected  to  take  possession  of  the  property 
conveyed  by  it.  No  actual  fraud  is  pretended  in  the  first  deed* 
There  was  no  pretense  of  any  trust,  otherwise  than  as  it  may  bo- 
inferred  from  the  fact  that  the  mortgagor  of  machinery  in  a  cotton 
mill  was  suffered  to  retain  possession  of  it,  for  the  space  of  seven 
days  after  the  mortgage,  without  any  provision  being  made  to- 
ehange  the  possession.    At  most,  therefore^  the  plaintifb  can 
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only  daim  it  as  a  question  of  constraotive  fraud,  as  a  Tolimtaxy 
oonTeyanoe  is  fraudulent.  Our  legislature  has  adopted  the 
statute  of  18  Eliz.  as  to  creditors,  without  its  proviso;  but  not 
the  statute  of  27  Eliz.  as  to  purchasers.  But  as  it  has  been 
holden  that  the  principles  of  the  common  law  would  have 
effected  all  that  was  valuable  in  those  statutes,  we  must  con- 
sider the  cases  determined  under  those  statutes  as  generally 
applicable  to  the  great  object  contemplated  by  those  statutes, 
viz.,  to  prevent  covinous  and  deceitful  conveyances  made  with 
intent  to  defraud,  and  to  protect  those  who  were  thus  attempted 
to  be  defrauded. 

Thompson's  deed  is  clearly  good  against  the  grantor  and  his 
representatives,  t>ut  is,  if  fraudulent,  void  as  against  creditors 
or  bona  fiSa  purchasers  only.  The  plaintiffs,  then,  must  show 
that  they  are  either  creditors  or  hofna  fde  purchasers. 

Are  tiiey  creditors?  I  should  hardly  think  this  could  be 
claimed.  That  they  are  placed  in  a  situation  in  which  they 
have  assumed  certain  duties  to  those  creditors,  is  admitted;  but 
this  certainly  does  not  make  them  creditors.  If  they  receive 
nothing,  they  of  course  are  to  pay  nothing.  Their  obligations 
are  commensurate  only  vdth  their  receipts,  or  what  they  might 
have  received.  So  far  from  being  creditors,  they  are  agents  Of 
Lee,  as  well  as  agents  of  Lee's  creditors,  and  have  assumed  cer- 
tain duties,  at  his  request,  to  perform  for  the  mutual  benefit  of 
Lee  and  his  creditors.  Still  I  can  not  see  how  this  constitutes 
them  his  creditors.  Lee  could  not  transfer  his  liabilities  so  as 
to  substitute  the  plaintiffs  in  the  place  of  his  real  creditors;  nor 
are  his  creditors  under  any  obligation  to  refrain  from  commeno- 
ing  suits  against  him.  If  it  is  to  be  presumed  that  the  creditors 
assent  to  this  arrangement,  it  does  not  render  them  less  the 
creditors  of  Lee;  nor  can  they  make  the  plaintiffi  creditors,  ez« 
cept  by  an  assignment  of  their  claims.  If  it  were  necessary  to 
give  such  a  construction  to  carry  into  effect  the  object  of  the 
statute,  I  am  not  prepared  to  say  how  far  we  might  go  to  sup- 
press fraud.  But  as  the  hands  of  the  creditors  are  not  bound; 
as  they  have  all  the  rights  remaining  to  try  the  question  of 
fraud,  that  existed  before  this  assignment;  I  see  no  reason  to 
justify  the  adoption  of  this  latitudinarian  construction.  If  it  be 
said  that  they  represent  creditors,  this  does  not  make  them 
creditors.  The  agent  and  attorney  represent  their  principals, 
but  are  not  principals.  The  ambassador  represents  the  gov* 
emment,  but  yet  he  is  not  the  government.  These  assignees, 
who  take  not  by  operation  of  law,  not  by  a  statutory  execution, 
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but  receive  their  power  and  their  property  from  the  debtor, 
can  not,  in  any  legal  senBe,  be  said  to  be  his  creditors.  Had 
one  solitary  case  been  prodaced,  in  which  a  court  of  eqoiiy  had 
treated  them  as  creditors,  because  they  represented  their  inter- 
ests, I  should  not  think  it  followed  that  a  court  of  law  could 
treat  them  as  creditors  within  the  intent  of  that  statute. 

In  WaUcej'  et  al.  ▼.  Burrows,.  1  Atk.  93,  the  assignees  of  a 
bankrupt  brought  a  bill  to  set  aside  a  prior  voluntary  convey- 
ance, on  the  ground  (among  others)  that  it  was  within  the  stat- 
ute of  13  Eliz.  The  lord  chancellor,  however,  refused  to  set 
aside  the  conveyance  on  that  account,  as  there  was  no  proof 
that  the  bankrupt  was  indebted  at  the  time  of  such  conveyance. 
That  opinion  would  seem  to  imply  that  if  heha&  been  indebted, 
it  might  have  been  otherwise.  But  the  question  as  to  the 
rights  of  the  assignees  was  not  discussed  at  all,  or  decided.  And 
Boberts,  in  his  treatise  on  Fraudulent  Conveyances,  says, 
**  that  there  is  no  case  to  show  that  even  a  bona  fide  conveyance 
to  a  trustee  for  payment  of  debts  will  have  the  effect'' — u  e.,  to 
overthrow  a  prior  voluntary  deed :  Bob.  Fraud.  Oon.  369.  And  in 
the  case  of  Basset  v.  Clapham,  1  P.  Wms.  368,  where  there  was 
an  assignment  to  trustees,  and  a  prior  voluntary  settlement  was 
in  their  way,  the  creditors,  and  not  the  trustees,  brought  the  bill 
to  set  aside  that  conveyance.  The  result,  therefore,  is,  that  the 
plaintiffs  can  not  claim  as  creditors. 

Oan  they  claim  as  bona  fide  purchasers?  The  object  of  the 
statute  of  27  Eliz.  was  to  protect  those  who  honestly  paid  their 
money  for  lands  previously  conveyed  away  by  the  grantor  to 
his  friends  without  a  valuable  consideration.  When  there  was 
no  publicity  given  to  the  transfer  of  estates,  such  a  regula- 
tion was  much  more  necessary  than  when  every  title  is  upon 
record.  The  object  was  important,  and  the  effect  salutary;  but 
it  is  to  protect  the  bona  fide  purchaser  only.  Those  who  have 
paid  nothing,  or  next  to  nothing  (and,  in  my  opinion,  those 
who  come  in  as  champions  of  litigation),  are  not  the  objects  of 
this  statute. 

The  consideration  must  be  valuable:  Ibylor  v.  Jones,  2  Atk. 
600;  Ttoyne^s  case,  3  Co.  83.  And  inadequacy  of  consideration 
is  evidence  that  it  is  not  bona  fide:  Doe  d.  Parry  v.  James,  16  East, 
212.  Those  who  claim  to  overthrow  a  prior  deed  must  be  bona 
fide  purchasers,  not  in  a  legal  sense  merely,  but  in  the  vulgar 
and  common  intendment:  Bob.  Fr.  Con.,  c.  4,  see.  1.  The 
plaintiffs  have  paid  nothing,  unless  one  dollar  is  such  payment, 
nor  are  they  ever  to  pay  anything,  but  what  they  derive  from 
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the  estate  conveyed.  They  can  not,  therefore,  be  injured — 
they  can  not  be  defrauded — ^if  the  prior  conveyance  stands. 
They  are  mere  Tolunteers.  They  may  be  so  far  bona  fide  pur- 
chasers as  to  hold  against  a  prior  unrecorded  deed:  Deyy. 
Dunham,  2  Johns.  Oh.  189.  But  they  are  not  the  bona  fide 
purchasers  intendiBd  by  this  statute.  So  it  was  judicially  de- 
termined by  Lord  Hardwicke,  in  the  case  of  Walker  y.  Burrows, 
1  Atk.  93,  before  cited.  There  the  assignees  claimed  to  set 
aside  a  prior  voluntary  conveyance,  first,  as  void  by  the  13  Eliz. ; 
secondly,  as  void  against  them  as  purchasers  under  the  27 
Eliz.;  and  thirdly,  as  void  under  the  statute  21  Jac.  L,  c. 
15.  The  lord  chancellor  says,  that  under  the  statute  of  27 
Eliz.,  a  settlement  is  clearly  void,  if  voluntary,  which  is  not 
for  a  valuable  consideration,  and  subsequent  purchasers  shall 
prevail  to  set  aside  such  settlement;  but  this  can  only  be 
applied  to  the  case  of  subsequent  purchasers;  and  therefore 
there  is  a  plain  distinction  between  the  two  statutes.  His 
lordship  adds,  that  the  assignees,  standing  in  the  place  of  the 
bankrupt,  are  bound  by  all  acts  fairly  done  by  him,  notwith- 
standing they  gave  the  legal  estate;  and  this  proves  that  as- 
signees of  bankrupts  are  not  considered  as  purchasers  of  the 
legal  estate  for  every  purpose;  and  that  the  consideration  of  five 
shillings  and  other  considerations,  does  not  oblige  the  court  to 
hold  it,  at  all  events,  to  be  a  valuable  consideration:  1  Atk.  94. 

The  lord  chancellor,  it  is  true,  speaks  here  of  acts  done  fairly 
by  the  bankrupt.  As  applicable  to  the  case  before  him,  it  seems 
to  me  he  must  have  used  that  term  in  contradistinction  from  a 
case  of  actual  fraud;  for  voluntary  couTeyances  are  void  only  as 
they  are  faudulent:  Doe  d.  Waieon  et  al.  v.  BouUedge^  Oowp.  706, 
710;  Bob.  Fraud.  Oon.,  c.  4. 

Again:  trustees  of  bankrupts  (of  course,  trustees  created  by 
the  bankrupt  himself)  take  the  property  subject  to  all  the  equi- 
ties with  which  it  is  charged  in  the  hands  of  the  bankrupt. 
This  is  a  well-settled  rule  in  equity.  Thus,  if  they  apply  to  a 
court  of  chancery  for  a  legacy  due  the  wife  of  the  bcmkrupt, 
they  must  make  provision  for  the  wife;  for  they  ought  not  to  be 
in  a  better  condition  than  the  bankrupt  himself:  Jacobson  et  al* 
V.  WaUams,  1  P.  Wms.  382;  Cox's  note  to  BosvUl  v.  Brander, 
Id.  460.  So,  if  there  be  a  defective  conveyance  made  by  the 
bankrupt,  or  an  agreement  to  convey  not  executed,  the  assignees 
take  the  estate  subject  to  this  charge:  Buaaell  v.  Bussell,  1  Bro. 
Gh.  269;  Taylor  v.  Wheeler,  2  Yern.  664.  And  in  this  respect^ 
assignees  d^er  from  bona  fide  purchasers  of  the  legal  estate. 
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and  from  mortgageeSi  who  are  considered  quari  pordhaaers. 
Case  of  Howe  et  ua,,  1  Paige  125, 128.  So  it  is  said,  by  Lord 
Ohancellor  Parker,  in  Cock  v.  GoodfeUow,  10  Mod.  489,  497, 
that  the  oommissioners  can  assign  nothing  but  what  the  bank- 
rapt  coold  honestly  assign  to  them.  And  Lord  Hardwicka 
says,  that  although  assignees  of  bankrupt  be  trustees  for  cred- 
itors, yet  they  stand  in  the  place  of  the  bankrupt,  and  can  take 
in  no  better  manner:  Brown  v.  Heaihcoie  etal.^l  Atk.  160, 162. 
And  Lord  Eenyon  says,  that  the  assignment  under  the  com* 
mission  passes  only  such  property  as  the  bankrupt  is  conscien- 
tiously  entitled  to:  Harrison  v.  Walker  et.  al..  Peak.  Gas.  111. 
These  cases  are  not  brought  to  prove  that  assignees  may  not 
avoid  a  fraudulent  deed;  but  to  show  that  they  are  treated  in  a 
very  different  manner  from  bona  fide  purchasers. 

That  so  few  cases  have  arisen  under  the  bankrupt  law  where 
this  point  arose,  is  not  very  strange  when  we  recollect  that  the 
statute  of  James,  authorizing  the  assignment  of  property  in 
possession  of  the  bankrupt,  followed  so  closely  after  the  statutes 
of  18  and  27  Eliz.,  and  that  by  these  statutes,  a  fraudulent  grant 
or  conveyance  is  an  act  of  bankruptcy:  Bob.  Fraud.  Con.  498, 
n.;  Cooke's  B.  L.  120. 

But  in  the  recent  case  of  Bobinson  v.  McDonnell^  2  Bam.  & 
Aid.  186,  the  question  seems  to  have  arisen,  and  to  have  been 
directly  met  by  the  chief  justice  of  the  king's  bench.  There, 
Bell  and  Clarkson,  for  a  nominal  consideration,  as  expressed, 
but  really  as  security,  assigned  to  Sharpe  two  ships,  and  a  regis* 
ter  was  taken  out  in  his  name;  but  as  it  was  intended  merely 
to  secure  Sharpe  for  acceptances  to  be  made  for  B.  and  C,  it 
was  agreed  that  B.  and  C.  should  retain  possession  and  use  the 
ships  as  before;  which  they  did.  At  the  end  of  six  months, 
Sharpe  failed,  and  his  assignees  took  possession  of  one  of  the 
ships;  after  which  B.  and  C.  became  bankrupt,  and  their  as* 
signees  brought  trover  against  Sharp's  assignees  for  the  ship 
of  which  they  had  possessed  themselves;  and  it  was  holden 
that  if  the  assignees  of  Sharpe  had  not  taken  possession  of  the 
ship,  it  would,  under  the  statute  of  Jac.  I.,  have  belonged  to 
the  assignees  of  B.  and  C,  as  these  bankrupts  would  have  been 
the  reputed  owners.  And  Lord  Chief  Justice  Abbott  adds: 
**  The  bill  of  sale  might  have  been  void  under  the  statute  of 
Elizabeth  as  against  creditors,  but  not  as  against  the  party  who 
executed  it;  and  their  assignees  are,  in  this  respect,  in  no  bet- 
ter situation."  An  opinion  like  this  from  the  chief  jastioe  of 
the  court  of  king's  bench,  uncontradicted  by  his  brethren*  fur- 
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nishes  Htrong  evidence  of  the  law  in  Ghreat  Britain  upon  the* 
rights  of  assignees  of  bankrupts.  If  it  be  said  that  thismajbe 
foonded  upon  the  particular  phraseology  of  their  statutes  oon- 
oeming  bankrupts,  it  is  a  sufficient  answer  that  no  such  thing 
is  intimated  in  the  opinion;  and  it  would  certainly  be  very 
Btrange  that  those  acts  should  not  give  as  much  authority  to 
those  who  act  under  them,  as  the  debtor  himself  could  give  by 
a  voluntary  assignment. 

But  the  statutes  relating  to  bankrupts  are  not  thus  limited. 
By  the  statute  of  84  and  85  Hen.  YUl.,  the  lord  chancellor  is- 
authorized  to  take  the  lands,  tenements,  etc.,  of  the  bankrupt, 
as  much  as  the  interest,  right,  and  title  of  the  same  offender 
shall  extend  or  be,  and  may  then  lawfully  be  departed  with  by 
the  said  offender.  The  statute  of  13  Eliz.  c.  7,  provides  that 
lands  may  be  taken,  purchased  for  his  use,  or  of  or  for  such  use, 
interest,  right,  or  title,  as  such  offender  then  shall  have  in  the 
same,  which  he  may  lawfully  depart  with,  or  with  any  person  of 
trust,  to  any  secret  use  of  such  offender.  From  these  expres- 
sions it  would  seem  that  if  the  property  in  question  was  so  sit- 
uated that  the  bankrupt  could  assign  it  to  trustees  to  pay  his 
debts,  the  commissioners  might.  But  were  it  otherwise,  and 
had  it  been  holden  that  the  assignment  of  a  bankrupt's  estate  is 
a  statutory  execution,  it  would  not  therefore  follow  that  a  vol- 
untary assignment  by  the  bankrupt  himself,  would  have  the 
same  effect.  Such  a  conveyance  is  certainly  good  to  a  bona  fide 
purchaser,  and  perhaps  to  a  creditor;  I  say,  perhaps  to  a  credi- 
tor, because  it  has  not  been  as  yet  judicially  decided  here,  so 
far  as  I  know,  that  even  a  creditor  can  take  the  property  from 
his  debtor,  except  by  legal  process.  In  KimbaU  et.  cd,  v.  Euich" 
ins,  8  Conn.  460,  the  evidence  to  prove  that  the  grantee  in  the 
deed  was  a  creditor,  was  ruled  out  by  the  judge;  who  also  ruled 
that  the  deed  was  not  void  as  against  a  b(ma  fide  purchaser. 
The  latter  opinion  was  overruled  by  this  court;  but  no  notice 
was  taken  of  the  former. 

Without  giving  any  opinion  upon  this  point,  however,  I  hold 
that  the  plaintiffs  are  not  creditors  of  Lee,  nor  Ixmafide  pur- 
chasers, but  mere  volunteers,  taking  no  more  interest  than  he 
had;  and  that  it  follows  they  can  claim  no  more  than  he  could. 
The  view  which  I  have  taken  of  the  case  makes  it  unnecessary 
for  me  to  consider  another  question  made  at  the  trial,  as  to  the 
effect  of  Lee's  retaining  possession  of  this  machinery.  That 
question  is  so  much  embarrassed  with  conflicting  opinions,  that 
I  am  not  disposed  unnecessarily  to  meet  it.    If  the  charge  was 
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ooneet,  ihe  plaintifb  ean  not  make  that  question.    Thinking 
that  it  waSy  I  am  of  opinion  that  there  should  be  no  new  trial. 
New  trial  to  be  granted. 

Cited  in  CfkamberlatH  t.  T^lomfMoa,  10  CSonn.  254^  in  mpport  of  ibe  pon- 
tion  that  tnuteet  for  the  benefit  of  erediton  aie  both  bona  JUU  porcbeenri 
andcrediton;  in  JfOZty.  Camp,  U  Id.  22^,  and  In  Bood  v.  FTefeA,  28  Id. 
103,  to  the  point  that  aalee  of  penonel  property  axe  Toid  as  to  creditoia,  nn- 
leai  aooompaaied  by  aotoal  remoral  of  the  property;  In  TalcoU  ▼.  WilooXf  9 
Id.  140,  In  Toby  r.  Reed,  Id.  222»  in  OAwne  v.  TuOer,  14  Id.  MO,  and  ia 
Crouch  ▼.  Carrier,  16  Id.  510,  as  authority  for  the  poaition  that  retention  of 
posaeenon  by  a  mortgagor  ia  evidenoe  of  frand  and  oondnaive,  nnleaa  ex- 
plained by  moat  satiafactoiy  reaaona;  to  the  point  that  machinery  in  afactoiy 
ia  personal  property,  when  it  ia  not  firmly  attaehed  to  the  boilding,  and  can 
be  moved  without  injury  to  it  or  to  the  maehinery  itael^  In  Baldwm  t. 
Walker,  21  Id.  184^  and  in  Capen  v.  Peekham,  35  Id.  95;  in  CUy  Fire  Inemr^ 
ance  Company  ▼.  Obiuied,  83  Id.  480,  to  the  point  that  an  aasignment  for  tbe 
benefit  of  creditors  vesta  the  property  in  the  assignee;  and  in  Oaylor  ▼. 
Harding,  37  Id.  517,  to  the  point  that  ordinary  machinery  of  a  cotton  mffl 
is  personal  estate,  and  sabject  to  the  same  rolss  aa  personal  estate,  as  to  tbe 
necessity  of  change  of  posssssion  to  perfect  title  of  vendee  or  mortgagee.  In 
Palmer  v.  Thayer,  28  Id.  246,  Ellsworth,  J.,  in  delivering  the  o^nnion  of  the 
eonrt^  thua  referred  to  the  principal  case:  ''The  learned  judge  who  gave  the 
opinion  of  the  coort  does,  in  his  remarks,  compare  an  assignee  in  inaolvency 
with  a  bona  fide  pnrohaaer;  it  ia  an  illnstrmtion  which  the  caae  did  not  oaU  for^ 
and  which,  aa  a  principle  of  law,  I  mnst  think  is  open  to  great  doabt^  as  is 
shown  by  Williams,  J.,  in  his  dissenting  opinion." 

FDCTtrBBS,  What  abx.— See  Farrar  v.  Siaekpole,  19  Am.  Deo.  201,  and  note 
206;  Cray  y.  Eoldehip,  17  Id.  680,  and  note  686;  MiUer  ▼.  Plmmb,  16  Id.  466. 

What  abb  hot  Fdctdbbb.— See  Huni  v.  MuUanphy,  14  Am.  Dec  900,  and 
note  803;  Holmes  v.  Tremper,  11  Id.  288»  and  note  241;  Creeaon  v.  SUmi,  8  LL 
373,  and  note  375;  Oaie  ▼.  Ward,  7  Id.  223;  Tayhr  v.  Tomuend,  6  Id.  107; 
Kirwan  ▼.  LaUmr,  2  Id.  519. 

Bbtbntioh  of  PossBSioir  bt  Vbhdoe  of  personal  property,  wfasn  evidenoe 
of  frand.  For  the  deoiaiona  and  annotationa  In  this  series  upon  this  sabjeet^ 
see  note  to  Baiehelder  v.  Carter,  19  Am.  Deo.  711,  and  note  to  Balb  t.  demf 
son,  13  Id.  691. 

In  the  Matter  pf  Howe,  19  Am.  Deo.  395,  it  waa  held  that  neither  bankmpCf a 
awrifpincTs,  nor  volnntaiy  sssignees  for  the  benefit  of  oreditors,  are  regarded  as 
bona  fide  purchasers;  and  in  Loehoood  v.  Boies,  12  LL  121,  it  waa  deoided 
that  an  aasignment  to  aeoore  a  pre^^zisting  debt  did  not  give  the  asrijntm  the 
eqnitiei  of  a  pnrohaaer  for  value. 
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[9  OuaaauzujDT,  102.] 

Kbw  Tbzal  will  bb  Obabted,  where  the  verdict  ia  manifestly  againat  Che 

wei(cht  of  evidence,  although  there  waa  testimony  on  both  ddea. 
OAPAonT  or  Testator. — ^A  testator  who  has  sofBdent  mind  and  memocy  to 
understand  what  he  is  doing,  may  make  a  valid  will,  although  at  ik* 
time  of  executing  it  he  was  incapable  of  transacting  business  generally. 
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Oapacitt  of  Tbstatos  at  the  Timb  of  "MAKJxa  HIS  Wnx  it  the  sole 

question  to  be  determined  in  deciding  npon  the  validity  of  the  will  on 

that  ground. 
EvxDBirci  OF  CoiiDVcr  of  Aosd  Tbtatob  afikb  Maxxno  his  Will,  and 

while  he  was  gradnaUy  failings  is  entitled  to  little  weight. 
Opinions  of  WiTNsasBs  as  to  Capactit  of  Txbtator  to  make  a  will  «n 

entitled  to  little  or  no  regard,  unless  they  are  supported  by  good  reason^ 

founded  on  facts  that  warrant  them. 

toOVLABITT  SBOULD  NOT  BB  CONFOTTNBBD  WTTB  iNSANITr,  OOT  *  weak- 
ened intelleot  mistaken  for  one  that  is  lost»  in  determining  the  question 
of  testamentary  capacity. 

Appeal  from  a  decree  of  the  court  of  probate  approTing  the 
last  will  and  testament  of  Manuel  Einne.  The  reason  assigned 
for  the  appeal  was,  that  the  deyisor  was  not  of  sound  mind  and 
memory;  upon  which  issue  was  joined  to  the  jury.  The  cause 
was  tried  on  this  issue  at  Brooklyn,  October  term,  1830,  and 
the  jury  returned  a  Terdict  for  the  appellant.  They  were  di- 
rected by  the  judge  to  reconsider  their  verdict,  and  upon 
reconsideration  they  still  adhered  to  it.  The  appellees  then 
moved  for  a  new  trial,  on  the  ground  that  the  verdict  was 
against  evidence.    The  other  facts  are  stated  in  the  opinion. 

Ooddard,  for  the  appelleesi  declined  argument. 

Frost,  for  the  appellant. 

WiLLUics,  J.  In  support  of  the  will,  the  subscribing  wit- 
nesses only  were  called.  Two  of  them  had  but  little  oppor- 
tunity to  judge  of  testator's  state  of  mind,  and  saw  nothing 
that  led  them  to  doubt  his  sanity.  The  other  witness  was 
the  magistrate  who  drew  the  will.  By  his  testimony  it  appears 
that  he  had  been  acquainted  with  the  testator  about  ten  years; 
had  been  previously  informed  by  him  that  he  should  call  on 
the  witness  to  draw  his  will;  that  he  came  on  foot  about  a  mile 
to  the  house  of  the  witness,  attended  by  a  little  boy;  dictated 
the  will  from  some  memorandum  containing  the  names  of  his 
children,  and  what  he  intended  to  give  them;  that  he  told  the 
witness  that  he  had  made  a  will  before,  by  whom  it  was  drawn, 
and  why  he  changed  the  provision  for  his  son  Bobert.  There 
is  nothing  in  his  conversation,  as  detailed  by  this  witness,  and 
nothing  in  the  will  itself,  that  would  lead  any  one  to  suspect 
insanity,  or  even  imbecility  of  mind.  The  coming  in  of  his 
wife,  and  the  questions  she  put  as  to  the  effect  of  a  conservator 
npon  the  will,  are  not  important,  as  there  was  no  pretense  of 
any  undue  influence  upon  her  part,  or  that  she  interfered  at  all 
vospecting  it. 
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On  ibe  part  of  ihe  appellants,  a  number  of  witnesses  were 
introduced,  most  of  whom  were  of  opinion  that  he  was  not 
competent  to  do  business  or  make  a  wilL  The  opinions  of 
witnesses  on  that  point  are  entitled  to  little  or  no  r^ard,  unless 
supported  by  good  reasons,  founded  on  facts  which  warrant 
them.  If  these  reasons  are  friYolous  or  inoondnsiTe,  the 
opinions  of  the  witnesses  are  worth  nothing:  HarriBon  t.  Bowcai^ 
8  Wash.  0.  C.  587.  Upon  the  facts  stated  in  support  of  those 
opinions,  the  triers  will  draw  the  inference  as  to  the  state  of 
the  testator's  mind.  It  is  apparent  from  all  the  testimony  that 
the  deceased  was  always  a  singular  man,  or,  as  some  express  it, 
''a  strange,  odd  man.''  That  a  man  of  this  character,  some- 
times obstinate,  and  sometimes  fickle,  should,  as  he  advanced 
in  years,  appear  more  strange,  was  to  be  expected;  and  the 
line  between  sanity  and  insanity,  in  such  a  case,  would  be  less 
distinctly  marked.  It  is  also  to  be  noticed  that  this  will  was 
made  about  eighteen  months  before  his  death;  and  yet  wit- 
nesses are  not  particular  as  to  the  time  of  the  incidents  they 
relate.  His  notions  of  dress;  his  different  opinions  at  different 
times  about  his  children's  shoes;  his  mode  of  making  hay;  his 
claim  of  being  able  to  explain  the  whole  Bible,  are  facts  which 
would  naturally  lead  to  the  opinion,  which  seems  to  haye  been 
universal,  that  he  was  a  strange  man,  different  in  many  of  his 
notions  from  others,  and  also  a  fickle  man;  though  to  some  he 
appeared  a  **  strong-wayed  man,"  or  obstinate;  but  these  di- 
cumstances  certainly  do  not  prove  insanity  or  incompetency  to 
make  a  will. 

That  a  number  of  years  before  his  death  he  had  some  diffi- 
culty  with  his  wife,  of  itself  proves  nothing.  Such  a  difference 
may  have  arisen  from  a  misapprehension  of  facts,  from  ill- 
temper,  or  from  some  of  those  singularities  which  distinguished 
the  testator.  Unhappily,  such  differences  are  too  common  to 
be  referred,  as  a  matter  of  course,  to  insanity.  In  such  cases, 
the  heart  is  often  more  chargeable  than  the  head.  The  charge, 
which  at  a  later  period  he  brought  against  his  wife,  of  putting 
the  tongs  into  his  bed,  to  make  him  uneasy,  has  a  much  stronger 
bearing  upon  this  question.  The  circumstances,  however,  at- 
tending it  are  not  disclosed;  nor  is  the  time  given  with  any 
accuracy.  I  presume  it  must  have  been  after  he  was  confined 
to  his  bed,  and  his  position  became  vexy  irksome  to  him.  The 
testimony  relative  to  the  note  which  had  been  taken  up,  certainly 
shows  that  he  had  lost  the  recollection  of  that  particular  trans- 
action.   At  what  time  that  was,  however,  does  not  appear;  nor 
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will  a  eingle  Unok  of  this  kind  justify  the  supposition  of  an  entirt 
loss  of  memoxy.  His  application  to  the  Bey.  Mr.  Fowler  to 
draw  his  will,  the  loss  of  his  memorandum,  the  incoherence  of 
his  ideas  in  consequence,  and  his  declaring  that  he  had  left  ii 
with  Mr.  Fowler,  show  that  the  course  that  Mr.  Fowler  took  at 
that  time  was  yexy  proper,  but  by  no  means  prove  a  loss  of 
reason.  The  fact  that  he  had  been  there  before  on  the  business 
might  Teiy  naturally  lead  him  to  believe  that  he  left  his  memo- 
randum there;  and  the  loss  of  such  a  paper  would  very  likely 
create  some  confusion  in  the  ideas  of  a  man  younger  than  the 
testator.  As  to  his  stories  being  told  very  often,  this  has  been 
common  from  the  first  histoiy  of  the  aged;  and  that  they  should 
be  sometimes  more  and  sometimes  less  embellished  is  no  new 
event.  The  condition  of  this  man  is  well  described  by  his 
physicians,  and,  I  think,  is  a  fair  summary  of  the  whole  testi- 
mony. **  For  two  or  three  years  before  his  death,"  says  Dr. 
Burgess,  ''he  failed  in  mind  as  well  as  body;  he  was  not  as 
competent  as  he  once  was."  This  was  his  condition  before  he 
was  confined  to  his  bed;  and  this  has  been  the  general  history 
of  all  who  have  been  permitted  to  number  as  many  years  as 
Manuel  Einne.  Perception  blunted,  judgment  weakened,  and 
less  competency  for  business,  such  are  the  usual  attendants  of 
old  age. 

The  events  which  have  been  mentioned  as  occurring  after  he 
was  confined  to  his  bed,  his  unkind  remarks  about  his  wife,  his 
animosity  to  others,  his  incoherent  remarks,  having  aU  occurred 
after  the  will  was  made  and  while  he  was  graduaUy  sinking,  are 
entitled  to  but  little  weight,  and  are  not  evidence  at  all,  except 
to  show  his  state  of  mind  when  the  will  was  made.  For  the 
sole  question  is,  what  was  his  state  of  mind  at  that  time?  Had 
he  then  an  understanding  of  the  nature  of  the  business  he  en- 
gaged in;  a  recollection  of  the  property  he  meant  to  dispose  of, 
and  of  the  persons  to  whom  he  meant  to  convey  it,  and  the 
manner  in  which  he  meant  to  distribute  it  between  them? 
*'  His  capacity,"  says  Judge  Washington,  "  may  be  perfect  to 
dispose  of  his  property  by  will,  and  yet  very  inadequate  to  the 
managemeut  of  other  business,  as  to  make  contracts  for  th^ 
purchase  or  sale  of  property:"  Harrison  v.  Bawan^  8  Wash. 
0. 0.  687.  I  think  the  mistake  in  this  case  has  arisen  from  the 
fact  that  as  the  testator  was  not  in  a  condition  which  would 
justify  his  transacting  aU  kinds  of  business,  it  has  been  sup- 
posed he  could  not  do  this.  But  sajs  the  same  venerable  au- 
thority: ''It  is  not  necessaiy  that  he  should  view  his  will  with 
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the  eye  of  a  lawyer,  and  comprehend  its  proTiaiona  in  their 
legal  form.  It  is  sufficient  if  he  has  such  a  mind  and  memoiy 
as  will  enable  him  to  understand  the  elements  of  which  it  is 
composed — the  disposition  of  his  properfy  in  its  simple  forms:" 
Harriaon  y.  JBouxm^  3  Wash.  0.  0.  683.  There  being  no  evi- 
dence of  permanent  derangement  or  mental  imbeciliiy  before  he 
made  his  will,  we  have  only  to  inquire  what  was  his  state  of 
mind  at  that  time;  and  unless  the  magistrate  who  drew  the  will 
was  grossly  deceived,  or  has  attempted  to  deceive  the  court, 
neither  of  which  we  have  any  reason  to  suspect,  the  testator  did 
understand  what  he  was  doing,  and  the  reasons  for  vaiying  the 
former  disposition  of  his  estate.  There  being  no  evidenoe 
directly  opposed  to  the  testimony  of  the  subscribing  witneesea^ 
or  impairing  it  except  in  a  veiy  remote  degree,  I  must  think 
that  the  verdict  was  wrong. 

It  is  said  that  the  jury  are  the  proper  judges  of  testimony  and 
its  weight,  and  that  a  new  trial  will  not  be  granted  where  there 
is  evidence  on  both  sides.  The  first  of  these  objections  would 
prove  that  a  new  trial  could  never  be  granted  for  a  verdict 
against  evidence;  and  as  to  the  last,  the  rule  is  settled  that  m 
new  trial  may  be  granted  where  the  verdict  is  manifestly  against 
the  weight  of  evidence:  Hammond  v.  Wadhama,  6  Mass.  853; 
Johnson  v.  Scribner^  6  Oonn.  186, 189.  That  this  is  a  case  of 
that  kind,  I  can  not  doubt.  Questions  of  this  kind,  as  well  as 
all  other  questions  arising  upon  appeals  from  probate,  have^ 
until  lately,  been  exclusively  within  the  jurisdiction  of  the 
court;  and  some  unifonnity  of  decision  has  been  pieserved. 
And  although  it  is  no  cause  of  regret  that  the  legislature  have 
now  authorized  the  aid  of  a  jury  in  these  questions,  yet  it  still 
remains  the  duty  of  the  court  to  endeavor  to  preserve  something 
like  uniformity  of  decision;  and  to  take  care  (where  there  is  no 
known  standard)  that  singularity  be  not  confounded  with  in« 
sanity,  and  that  a  weakened  intellect  be  not  mistaken  for  one 
that  is  lost.  Our  law  has  kindly  allowed  our  citizens  to  select 
the  objects  of  their  bounty,  among  whom  to  distribute  the  fmita 
of  their  labor,  when  they  can  themselves  no  longer  enjoy  them. 
This  is  an  indulgence  dictated  by  benevolence.  Dispositions  of 
property  made  in  this  way  are  not  unnecessarily  to  be  disturbed. 
Oourts  have  rather  sought  to  establish  them. 

Believing  that  there  is,  in  this  case,  no  proof  of  the  incapacitj 
of  Manuel  Einne  thus  to  dispose  of  his  estate  at  the  time  he  at- 
tempted it,  I  think  there  must  be  a  new  triaL 
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The  other  judges  were  of  the  same  opinion,  esoept  'Pksebb,  J., 
who  was  absent. 

New  trial  to  be  granted. 

TissAMXHTABT  Gafaoitt.— In  Tompkina  ▼.  Tompkin$,  19  Am.  Deo.  606^  il 
WBs  held  that  a  testator  poflseaeed  of  capacity  to  transact  the  ordinary  bosi 
ness  of  lif e»  may  make  a  will,  however  inferior  his  capacity  or  weak  his  nn* 
dentanding,  either  from  natural  or  adventitioiis  causes.  See  also  note  to 
DenY.  Johtuon,  8  Id.  614.  In  Irish  v.  SmUh,  11  Id.  648»  it  was  decided  that 
incapacity  to  make  a  will  may  be  inferred  by  the  juiy  from  facts  anterior  and 
sabeeqnent  to  its  ezecntion,  where  there  is  no  evidence  of  such  infirmity  at 
the  time  of  execution,  and  the  subscribing  witnesses  are  unoontrsdicted.  See 
also  note  to  that  case,  p.  660,  as  to  the  time  to  which  proof  must  be  confined. 
In  Lee  t.  Lee,  17  Id.  722,  it  was  held  that  eccentricity  alone  will  no)  invali* 
dateawin. 


West  v.  Anderson. 

p  OonnonoiiT,  107.] 

WilSM  BiPBmHTATiONS  OF  VKNDoa.— Where  a  vendor  sells  a  horse,  sound  or 
unsound,  he  is  not  liable  to  an  action  by  the  vendee,  although  he  knew 
that  the  horse  was  unsound  when  he  sold  him;  but  where  the  vendor 
makes  false  representations,  calculated  to  throw  the  vendee  off  his  guard, 
and  to  induce  him  to  asmime  a  risk  which  he  would  not  have  assumed,  il 
they  had  not  been  made,  such  vendor  is  liable,  although  he  sold  the  horse 
witii  all  faults,  or  sound  or  unsound. 

Damages  TOR  EsKPiiro  or  Hobse  befobb  PLAiKTinr*8  Qfrb  to  Bbtubh 
Htm,  can  not  be  recovered  in  an  action  for  false  affirmation. 

fjiBEBUonoNs  TO  JuBT— Whxn  Qbovvi>  OF  MonoxT  voB  Nkw  TBIAL.^Aftsr 
instructians  to  the  jury  on  a  point  not  mentioned  by  the  judge  in  his 
bhaige  to  them,  followed  by  a  direct  effect  upon  their  subsequent  delibera- 
tioos  and  verdict^  may  constitute  a  good  ground  of  motion  for  a  new  trial; 
but  after  remarks  by  the  judge  upon  the  verdict^  where  the  questions  of 
law  have  been  noticed  by  the  judge  in  his  charge  to  the  jury,  are  not  te 
be  caught  at  as  the  ground  for  such  a  motion. 

AonoH  on  the  case  for  a  false  a£Srmation  in  the  sale  of  a  horse 
bj  exchange.  The  cause  was  tried  at  Tolland,  October  term» 
1880.  The  plaintiff  adduced  testimony  to  show  that  the  de- 
fendant, at  the  time  of  the  exchange,  knew  of  the  unsoundness 
of  the  horse,  but  did  not  communicate  this  knowledge  to  the 
plaintiff.  That  the  horse  was  then  thin  in  flesh  from  disease, 
and  also  had  a  bunch  on  his  neck  from  the  same  cause;  and 
that  the  defendant  falsely  represented  to  the  plaintiff  that  the 
horse's  want  of  flesh  was  due  to  a  long  journey,  and  the  bunch 
on  his  neck  was  caused  by  his  having  been  bled.  He  also 
proTcd  that  the  horse  died  after  he  kept  him  four  months;  but 
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it  did  not  appear  that  he  had  ever  offered  to  return  him  to  the 
defendant,  although  they  lived  in  the  same  neighborhood. 

The  def^idant  claimed  that  he  sold  the  horse  to  the  plaintiff 
to  be  taken  as  he  was,  sound  or  unsound.  He  further  daimed 
that  no  damages  could  be  given  beyond  the  value  of  the  horse, 
if  sound  at  the  time  of  the  bargain.  The  judge  charged  the 
jury  that  if  the  defendant  knev7  of  any  unsoimdnees  in  the  horse 
at  the  time  of  the  exchange,  and  did  not  communicate  it  to  the 
plaintiff;  or  if  the  defendant  used  any  misrepresentation  as  to 
the  horse,  and  the  horse  v^as  then  unsound,  they  must  give  their 
verdict  for  the  plaintiff,  vnth  such  damages  as  they  should  think 
just  and  reasonable.  The  jury  found  for  the  plaintiff  vrith  f orfy* 
six  dollars  damages.  The  judge  returned  them  to  a  second 
consideration,  observing  that  in  addition  to  the  value  of  the 
horse,  as  if  sound  at  the  time  of  the  exchange,  they  should  give 
such  damages  as  would  reimburse  the  plaintiff  for  expenses  in 
keeping  and  doctoring  the  horse,  and  in  prosecuting  this  suit 
for  redress.  The  jury  on  reconsideration  returned  a  verdict  for 
seventy-three  dollars  and  seventy-five  cents,  damages,  which 
was  accepted.  The  defendant  moved  for  a  new  tiial  for  mis- 
direction. 

Strong,  in  support  of  the  motion,  contended:  1.  That  when 
an  arti<de  is  sold  with  all  faults,  the  seller  is  not  liable  for  latent 
defects;  but  there  must  be  some  positive  fraud  or  artifice  to 
support  the  action.  That  to  be  silent  is  not  to  conceal:  Bagle^ 
hole  V.  WaUera,  8  Oampb.  164;  Pickering  v.  Dow8on,  4  Taunt. 
779;  1  Swift  Dig.  566.  2.  That  there  could  be  no  recovery  by 
the  buyer  for  the  keep  of  the  horse,  where  he  had  made  no 
offer  to  return  him:  OasweU  v.  Ooare,  1  Taunt.  666.  That 
plaintiff  could  not  recover  the  crpenses  of  the  suit  in  such  an 
action  as  this. 

Ooddard,  corUra,  contended:  1.  That  the  defendant's  selling 
the  horse  with  all  faults  did  nut  protect  him  from  liability  for 
fraudulent  concealment  and  misrepresentation:  Kent  Com. 
877.  2.  That  the  charge,  taken  in  connection  with  the  facts, 
presented  a  case  of  fraudulent  concealment  and  misrepreeenta- 
tion. 

WniiiAKS,  J.  The  defendant,  on  his  part,  claims  that  he  sold 
the  horse,  to  be  taken  by  the  plaintiff  as  he  vras,  sound  or  un- 
sound. If  that  was  true,  and  that  was  all,  there  is  no  doubt 
that  the  plaintiff  could  have  no  right  to  recover,  unless  the 
court  can  make  baxgains  for  the  parties. 
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The  plaintiff^  however^  says  that,  coupled  with  this  assertion, 
the  defendant  also  undertook  to  account  for  certain  appearancee 
on  the  horse,  by  false  assertions,  -viz,,  that  his  want  of  flesh  was 
caused  by  a  long  journey,  and  the  bunch  on  his  neck  by  bleed* 
ing.    Now,  if  the  defendant  did  make  these  assertions,  and  they 
were  false,  they  completely  repelled  the  defense,  that  the  plaint- 
iff took  the  horse  as  he  was,  sound  or  unsound.    These  asser- 
tions were  calculated  to  throw  the  plaintiff  off  his  guard,  and  to 
induce  him  to  assume  a  risk  which  he  never  would  have  done, 
had  they  not  been  made.    They  were  probably  the  procuring 
cause  of  the  contract  now  set  up  as  a  defense  by  the  defendant; 
that  he  would  take  the  horse,  sound  or  unsound.    The  defend- 
ant,  therefore,  ought  not  to  be  protected  thereby,  or  avail  him- 
self of  his  own  fraud.    This  was  probably  all  that  the  judge 
intended  in  his  charge;  but  it  seems  to  me  that  inadvertently 
he  has  gone  further,  and  that  the  jury  must  have  understood 
that  if  the  horse  had  the  unsoundness  (of  which  he  died)  at  th^ 
time  of  the  exchange,  and  that  was  known  to  the  defendant, 
and  he  did  not  communicate  it,  or  if  any  misrepresentation  was 
used  by  the  defendant,  they  must  find  for  the  plaintiff.    There 
are  two  distinct  propositions:  one  refers  to  a  suppression  of 
facts;  the  other,  to  a  misrepresentation  of  them.    The  former 
is,  indeed,  justified  by  the  opinion  of  Lord  Kenyon  in  MeUiA  v. 
MoUeaua,  Peak.  Oas.  116,  where  it  was  held  that  where  a  ship 
was  sold  with  all  faults,  and  had  latent  defects  known  to  the 
defendant,  and  which  the  plaintiff  could  not  discover  by  any 
attention  whatever,  the  seller  was  responsible.    But  in  Bagle^ 
hole  V.  Walters,  8  Campb.  164,  that  case  is  directly  overruled, 
and  Lord  Ellenborough  held  that  it  was  immaterial  how  many 
&ults  she  had  if  there  was  no  artifice  used  to  disguise  them, 
or  prevent  their  being  disclosed;  that  by  buying  in  this  way, 
the  purchaser  runs  the  risk  of  latent  defects,  and  probably 
purchases  for  a  proportional  sum.    And  in  Picbering  v.  Douh 
Bon,  4  Taunt.  784,  the  last  case  is  said  never  to  have  been  ques- 
tioned at  the  bar;  and  ia  sanctioned  by  the  court  of  common 
pleas.    The  general  principle,  then,  is  settled  in  conformity 
with  the  opinion  of  the  ancient  orator,  that  mere  silence,  when 
the  party  is  not  called  upon  to  declare,  is  not  a  representation, 
aUud  est  iaoere,  aliud  celare:  Cicero  de  Offio. 

Is  there  any  difference,  as  seemed  to  be  intimated,  that  these 
were  cases  of  vessels  ?  It  seejns  to  me  that  the  construction  of 
a  contract  must  be  the  same,  whether  it  relate  to  a  ship  or  a 
horse;  and  indeed  Lord  Ellenborough  illustrates  his  opinion 
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by  this  yery  case.  He  says:  ''I  may  be  possessed  of  a  hone 
I  know  to  have  many  faults;  and  I  wish  to  get  rid  of  him  for 
whatever  sum  he  will  fetch.  I  desire  my  servant  to  dispose  of 
him,  and  instead  of  giving  a  warranty  for  soundness,  to  sell  hua 
with  all  faults.  Having  thus  laboriously  freed  myself  from  re- 
sponsibility, am  I  to  be  liable  if  it  be  afterwards  discovered  that 
the  horse  was  unsound  ?  Why  did  not  tlie  purchaser  examine 
him  in  the  market,  when  exposed  to  sale?  By  acceding  to  bay 
the  horse  with  all  faults,  he  takes  upon  himself  the  risk  of  latent 
or  secret  faults,  and  calculates  accordingly  the  price  which  he 
gives.-"  3  Oampb.  156. 

The  construction,  then,  of  this  contract  must  be  the  same  as 
if  the  thing  sold  were  a  ship,  and  in  the  absence  of  any  fraud 
or  misrepresentation,  and  with  the  suspicion  that  the  offsr  to 
sell  sound  or  unsound  would  naturally  excite,  I  can  see  no  rea- 
son for  saying  the  vendor  was  liable.  In  such  a  case,  it  is  diffi- 
cult to  see  anything  immoral,  where  there  is  no  artifice  or  mis- 
representation. But  **  whatever  morality  may  require,  it  is  too 
much  for  commerce  to  require,''  that  in  such  a  case  the  vendor 
should  be  responsible. 

To  the  first  proposition,  then,  in  the  charge,  I  can  not  assent* 
It  is  said,  however,  that  this  remark  must  be  considered  as  con- 
nected with  the  other  proof  and  as  coupled  with  the  false  repre- 
sentation. This  ought  to  be  done,  if  it  will  fairly  admit  such 
construction;  but  the  case  shows  that  the  plaintiff  offered  to 
prove:  1.  The  unsoundness  of  the  horse ;  2.  That  the  defend* 
ant  knew  it,  and  did  not  communicate  it;  and,  8.  That  he  made 
misrepresentations  calculated  to  conceal  it  Under  this  daim 
the  jury  are  instructed  that  if  the  horse  was  unsound,  and  that 
known  to  the  defendant,  and  he  neglected  to  communicate  it; 
or  if  the  defendant  made  misrepresentations  respecting  it;  they 
must  find  for  the  plaintiff.  The  juxy,  therefore,  it  appears  to 
me,  were  as  much  bound  to  bring  in  a  verdict  for  the  plaintiff, 
upon  finding  the  former  propositions  without  the  last,  as  the  last 
without  the  former;  and  of  course  may  have  founded  their  ver- 
dict upon  the  fact  of  knowledge  of  unsoundness  and  conceal- 
ment of  it.  If  so,  according  to  my  view  of  the  law,  injustice 
may  have  been  done. 

With  the  other  principle  contained  in  the  charge  I  fully  con- 
cur. The  defendant  can  never  palliate  or  destroy  the  effect  of 
his  false  representation,  by  showing  that  he  added  that  he  sold 
the  animal  with  all  faults,  or  sound  or  unsound.  Such  a  con- 
struction would  be  as  disgraceful  to  the  law  as  such  conduct 
would  be  to  him  who  practiced  it.  .  - 
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Another  objection  was  made  to  the  opinion  of  the  court  in  re* 
lation  to  damages.  This  action  is  founded  on  a  contract;  and 
the  damages  are  founded  on  a  breach  of  that  contract.  But 
the  expenses  of  keeping  the  horse  do  not  necessarily  arise  from 
this  breach  of  contract.  Had  the  plaintiff  offered  to  return  the 
horse,  and  had  the  defendant  refused  to  receive  him,  he  might, 
upon  a  count  adapted  to  that  state  of  facts,  have  recovered  for 
his  keep,  according  to  the  case  of  Ca^weU  v.  Ooare^  1  Taunt.  666. 
But  while  the  horse  is  his  own  and  he  has  not  offered  to  return 
him,  he  must  keep  his  own  horse  as  long  as  he  has  it. 

A  doubt  has  been  suggested  whether,  as  the  remarks  on  this 
part  of  the  case  to  the  jury  were  not  in  the  charge,  they  are 
the  subject  of  a  motion  for  a  new  trial. 

When  questions  of  law  connected  with  the  testimony  have 
been  noticed  by  the  judge  in  the  charge  to  the  jury,  the  after 
remarks  upon  the  verdict  are  not  to  be  caught  at  as  the  ground 
of  a  motion  for  a  new  trial.  But  here  was  a  point  not  noticed 
at  all  by  the  judge  in  his  charge,  and  followed  by  a  direct  effect 
upon  the  jury,  evinced  by  an  increase  of  damages,  which  can 
be  accounted  for  upon  no  principle,  except  that  stated  by  the 
judge  when  he  returned  the  jury  to  a  second  consideration;  and 
the  parly  affected  by  it  can  have  no  remedy,  except  by  a  motion 
or  a  petition  for  a  new  trial,  unless  the  plaintiff  remits  the  dam« 
ages.  A  petition  would  only  add  to  the  delay  and  expenses  of 
the  parly  injured;  and  no  established  rule  prevents  this  court 
from  doing  what  it  is  manifest  must  be  done,  in  some  way. 

I  am,  therefore,  of  opinion  that  the  defendant,  upon  both 
points,  is  entitled  to  a  new  trial. 

The  other  judges  were  of  the  same  opinion. 
New  trial  to  be  granted. 


In  Emenm  v.  Brtgham,  6  Am.  Deo.  109,  it  was  held  thai  an  aetloii  for  de> 
eeit  in  a  nle  can  only  he  maintained  where  a  willful,  false  afibmation  or 
fepreeentation  it  proved,  or  is  neoeoarOy  preenmed  from  the  oinmmstanoea 
attending  the  transaotion  and  from  the  aitaation  of  the  pertiea.  See^  alMH 
note  to  tibat  oaae^  118»  and  the  oaaea  there 
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QmoMAL  Ljlwb  AvTBGBjniXQ  DzvoBcn  are  not  in  oonffid  wtth  liw 

tatioiMl  pxoviil<m  prohibiting  laws  impairing  the  oMIgrtion  of  oontraet^ 
provided  the  legialatare,  in  the  exerdae  of  ita  power*  doea  not  paaa  bo- 
yond  the  rights  of  ita  own  dtiaena  and  aot  upon  the  ri^taof  the  oitSHoa 
of  other  atfttea. 

Odkouit  Ck)UB.T  HAS  JuBiSDicnoH  OF  Aoiiov  10&  DproBOM,  nnder  the  laws 
of  this  state,  where  the  plaintiff  haa  been  a  resident  of  the  state  for  one 
year,  although  the  marriage  oontraot  was  entered  into,  and  the  oanse  of 
divoroe  arose  in  another  state,  and  the  defendsnt  b  not^  and  never  was^ 
a  resident  of  this  state. 

Ldc  Doinon.n  ib  tee  Rule  of  Dbodiov  in  an  aotkm  of  divorae. 

Ebbob  to  the  Deoatur  dronit  court.    The  opinion  rtateB  iha 


Sniiih^  for  the  plaintiff. 

Broum^  for  the  defendant. 

SrsvENSy  J.  The  plaintiff  filed  her  petition  in  the  Deoatur 
dxouit  oourty  praying  a  divorce  from  her  husband,  the  defend- 
ant;  by  which  it  appears  they  were  married  in  the  state  of  Ken- 
tuclcyy  where  they  both  resided,  and  that  they  continued  to 
reside  there,  as  man  and  wife,  after  their  marriage,  until  in  the 
year  1822  or  1823,  when  the  defendant  eloped  with  an  adulter- 
ess, with  whom  he  has  ever  since  lived,  and  by  whom  he  haa 
had  five  or  six  children;  that  two  or  three  years  after  the  elope- 
ment^ the  plaintiff  removed  to  the  state  of  Indiana  and  per- 
manently settled  in  the  county  of  Decatur,  where  she  haa 
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redded  for  the  last  five  years.  The  circuit  court  decided  that 
thqr  had  no  jurisdiction  of  the  case,  because  the  marriage  and 
causes  of  divorce  both  took  place  in  the  state  of  Eentud^,  and 
the  defendant  has  never  resided  in  this  state. 

A  more  unsettled  question  could  not  perhaps  be  presented 
to  the  court.  It  has  been  more  or  less  discussed  in  the  courts 
of  Europe  and  America  for  many  years,  and  many  of  the  dedch 
ions  are  apparently  conflicting.  Divorces  are  of  two  kinds, 
a  mensa  et  tharo,  and  a  vinouLo;  and  the  causes  of  divorce  are  aa 
different  and  various  aa  there  are  different  states  and  govern- 
ments.  By  the  civil  law,  either  party  might  renounce  the  mar* 
riage  union  at  pleasure.  Justinian  for  a  short  time  abolished 
divorces,  but  was  compelled  to  revive  them  again.  He  restored 
the  unlimited  freedom  of  divorce,  and  gave  as  a  reason  that  the 
hatred,  misery,  and  crimes  which  often  flowed  from  indissoluble 
connections,  required  that  marriages  should  be  subject  to  dis* 
solution  by  mutual  will  and  consent.  By  the  ecclesiastical  law, 
a  marriage  may  be  dissolved  and  declared  void  ab  initio ^^ot 
canonical  impediments  existing  previous  to  marriage.  In  the 
Boman  Oatholic  states,  heretofore,  divorces  were  not  aUowed, 
because  marriage  was  considered  by  them  a  sacrament  and  in« 
dissoluble.  The  Napoleon  code  admits  of  divorces  for  several 
named  causes,  to  be  pronounced  by  the  tribunals,  where  the 
parties  can  not  agree  on  a  dissolution,  and  in  all  cases  where 
the  parties  agree  thereto.  In  England,  a  divorce  a  vmouU)  is 
seldom  granted  except  for  adultery,  but  divorces  a  mensa  ei 
(horo  are  very  common  and  often  for  very  trifling  causes.  In 
some  of  our  states,  divorces  a  vinculo  are  restrained  by  constitu* 
tioual  provisions,  which  require  the  assent  of  two  thirds  of  the 
legislature  founded  on  previous  judicial  investigation.  In  some, 
divorces  are  granted  solely  by  special  acts  of  the  legislature; 
in  others,  divorces  a  vinculo  are  judicially  granted  for  adultery 
only;  and  in  others,  not  only  for  adultery,  but  also  for  ill  treat- 
ment,  abuse,  abandonment,  and  many  other  causes.  In  our 
state,  divorces  a  vinculo  only  are  granted;  a  divorce  a  mensa  ei 
(horo  is  not  authorized.  The  causes  of  divorce  are:  1.  A  former 
subsisting  marriage;  2.  Impotency;  3.  Adultery;  4.  Abandon- 
ment; 5.  Oondemnation  for  a  felony;  6.  Barbarous  and  in- 
human treatment;  and  7,  and  lastly,  ''  in  any  other  case  where 
the  court,  in  their  discretion,  shall  consider  it  reasonable  and 
proper  that  a  divorce  should  be  granted." 

The  first  point  is,  how  far  the  legislature  of  a  state  can  inter- 
fere with  a  marriage  contract  under  the  constitution  of  the 
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United  States,  which  prohibits  the  states  from  pasdng  laws  im- 
pairing the  obligation  of  contracts. 

In  the  case  of  DartmovUh  College  t.  Woodward,  4  Wheat 
629,  Judge  Marshall  says:  "  This  provision  of  the  oonstitution 
never  has  been  understood  to  embrace  other  contracts  than 
those  which  respect  property,  or  some  object  of  value,  and  con- 
fer rights  which  may  be  asserted  in  a  court  of  justice.  It  never 
has  been  understood  to  restrict  the  general  right  of  the  legisla- 
ture to  legislate  on  the  subject  of  divorces.  Those  acts  enable 
some  tribunal,  not  to  impair  a  marriage  contract,  but  to  lib- 
erate one  of  the  parties  because  it  has  been  broken  by  the 
other."  And  in  the  same  case  Judge  Stoiy  says:  ''A  general 
law  regulating  divorces  from  the  contract  of  marriage,  like  a 
law  regulating  remedies  in  other  cases  of  breaches  of  contracts, 
is  not  necessarily  a  law  impairing  the  obligation  of  such  a  con- 
tract. It  may  be  the  only  effectual  mode  of  enforcing  the  obli- 
gations of  the  contract  on  both  sides.  A  law  punishing  a 
breach  of  a  contract,  by  imposing  a  forfeiture  of  the  rights  ac- 
quired under  it,  or  dissolving  it  because  the  mutual  obligations 
were  no  longer  observed,  is  in  no  correct  sense  a  law  impairing 
the  obligations  of  the  contract."  The  court  is  of  opinion  that 
the  states,  in  the  fair  exercise  of  their  legislative  powers,  do  not 
necessarily  involve  a  violation  of  the  obligation  of  contracts  in 
passing  general  laws  authorizing  divorces,  if  they  do  not,  in  the 
exercise  of  those  powers,  pass  beyond  the  rights  of  their  own 
citizens  and  act  upon  the  rights  of  the  citizens  of  other  states, 
and  thereby  produce  such  a  conflict  of  the  sovereign  powers 
and  collision  of  the  judicial  powers  of  the  other  states,  as  to 
render  the  exercise  of  such  powers  incompatible  with  the  rights 
of  the  other  states,  and  with  the  constitution  of  the  United 
States.  We  believe  that  all  courts  and  jurists  agree,  that  a  di- 
vorce granted  under  the  laws  and  by  the  constituted  authori- 
ties of  the  government  or  the  state  where  the  parties  are 
domiciled,  and  where  the  marriage  contract  was  entered  into, 
is  valid  and  binding  everywhere.  The  great  difficulty  is,  where 
the  divorce  is  granted  out  of  the  state  where  the  marriage  con- 
tract was  entered  into,  and  afterwards  the  parties  return  to 
their  native  state.  How  are  the  courts  of  the  native  state  to 
treat  the  foreign  divorce?  This  brings  us  to  the  second  point 
in  this  case,  which  is:  Does  the  lex  loci  form  a  part  of  the  mar- 
riage contract,  or  is  it  governed  by  the  lex  domicilii  t 

In  England,  it  is  settled  that  no  foreign  court  is  competent  to 
pronounce  a  divorce  a  vinculo  of  English  marriages,  for  any 
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iBMtse  other  than  such  as  would  be  warranted  by  the  lex  loci  con- 
yachu.  In  the  state  of  New  York  the  English  doctrine  ia 
adopted,  and  no  divorce  of  New  York  marriages,  pronounced 
by  any  foreign  tribunal  out  of  the  United  States,  is  valid,  un- 
less it  be  for  adultery;  that  being  the  only  cause  of  divorce  in 
that  state.  But  whether  a  divorce,  judicially  granted  in  one  of 
these  United  States,  of  a  New  York  marriage,  would  be  enti- 
tled to  a  different  consideration  in  that  state,  has  not  yet  been 
decided.  If  it  would,  it  is  owing  to  the  force  which  the  na- 
tional compact,  and  the  laws  made  in  pursuance  of  it,  give  to 
the  records  and  judicial  proceedings  of  other  states.  Lord 
Meadowbank,  in  the  high  court  of  session  in  Scotland,  in  re- 
viewing the  English  doctrine  on  the  subject  of  divorces,  says 
that  the  relation  of  husband  and  wife,  wherever  originally  con- 
stituted, is  entitled  to  protection  and  redress  by  the  laws  of  the 
country  where  the  parties  may  reside.  That  by  marrying  in 
England,  the  parties  do  not  become  bound  to  reside  there  for- 
ever, nor  are  they  bound  to  treat  each  other  in  eveiy  countiy 
according  to  the  laws  of  England.  That  a  redress  of  a  viola- 
tion of  the  duties  of  the  marriage  state  belongs  to  the  laws  of 
the  countiy  where  the  parties  reside.  There  is  nothing  in  the 
will  of  the  parties  that  gives  the  fax  loci  any  particular  force 
over  the  marriage  contract,  or  that  impedes  the  course  of  the 
jtispuMicum  in  relation  to  it.  That  the  relation  of  husband  and 
wife  is  acknowledged  jure  gentium ;  and  the  right  to  redress 
wrongs  incident  to  that  relation  exists  in  the  laws  of  the  countiy 
wherever  the  parties  may  be,  though  the  marriage  may  have 
been  celebrated  elsewhere.  Other  contracts  are  modified  by  the 
will  of  the  parties,  and  the  lex  loci  becomes  essential;  but  not 
so  with  matrimonial  rights  and  duties.  Unlike  other  contracts, 
they  can  not  be  dissolved  by  the  will  and  consent  of  those  who 
made  them. 

Matrimonial  contracts  are  jurw  getUium,  and  admit  of  no 
modification  by  the  will  of  the  parties.  Hence,  it  is  not  neces- 
saiy  that  a  foreigner  should  have  acquired  a  domicile  animo 
remanendi:  the  law  of  the  countiy  at  once  applies  its  own  rules 
to  all  domestic  relations,  otherwise  a  numerous  description  of 
persons  would  be  permitted  to  violate  with  impunity  the  obliga- 
tions of  domestic  life.  That  each  countiy  is  bound  to  look  to 
its  own  laws  in  the  administration  of  that  department,  other- 
wise the  whole  order  of  society  would  be  disjointed.  If  the 
lex  loci  followed  and  governed  the  parties  wherever  they  went, 
it  would  lead  to  inextricable  difficulties,  and  the  countiy  would 
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be  filled  ^ith  pzirileged  castes;  each  livuig  under  separate  laws. 
It  is  immaterial  where  the  marriage  w^  entered  into,  it  is  bind- 
ing in  all  countries,  not  by  Tirtue  of  the  lex  loci,  but  by  the  law 
of  nations.  If  the  lex  loci  were  the  ligament  that  continued  to 
bind  it,  the  same  law,  of  course,  would  have  to  be  applied  to  when 
a  dissolution  of  it  was  called  for;  and  the  parties  under  a  Prus- 
sian marriage  would  be  entitled  to  a  divorce  d  vinculo  for  any  of 
the  great  variety  of  whimsical  causes  for  which  a  divorce  is  al- 
lowed by  the  Prussian  code.  This  much  has  been  said  for  the 
purpose  of  throwing  some  light  on  the  subject;  and  from  the  best 
view  which  we  can  take  of  the  whole  ground,  we  are  of  opinion 
that  the  lex  domicilii  must  govern  the  marriage  contxaoi,  and 
that  the  laws  of  the  country  wherever  the  parties  may  be  domi- 
ciled, must  be  applied  to  their  domestic  relations. 

The  third  and  last  point  in  the  case  is,  had  the  circuit  oouri 
jurisdiction  ? 

It  appears,  from  the  plaintiff's  own  showing,  that  the  marriage 
contract  was  made  and  entered  into  in  the  state  of  Kentucky, 
where  the  parties  both  resided;  that  the  causes  of  divorce  arose 
there;  and  that  the  defendant  does  not  now  reside,  nor  has  he 
ever  resided,  in  this  state.  In  the  states  of  New  York  and  Massa- 
chusetts it  has  been  decided  that  where  one  or  both  of  the 
parties  remove  into  another  state,  for  the  purpose  of  procuring 
a  divorce  contrary  to  the  laws  of  their  own  state,  vnthout  an 
absolute  change  of  domicile,  such  divorce  is  null  and  void,  it 
being  obtained  by  fraud;  and  that  the  court  pronouncing  such 
decree  has  no  jurisdiction,  having  been  imposed  upon  by  fraud 
and  collusion.  These  decisions  we  think  are  good  law,  but  can 
not  apply  to  the  case  under  consideration.  There  is  neither  fraud 
nor  collusion  in  this  case;  the  plaintiff  is  now  and  has  been  for 
several  years  a  bona  fide  citizen  of  this  state,  and  has  acquired  a 
domicile  animo  remanendi,  and  is  entitled  to  the  benefit  of  the 
laws.  The  statute  of  the  state  of  New  York  only  authorises  di- 
vorces a  vinculo  in  the  single  instance  of  adultery;  and  a  bill  for 
a  divorce  can  only  be  sustained  for  that  cause  in  two  cases:  one, 
where  the  married  parties  are  inhabitants  of  the  state  at  the 
time  of  the  commission  of  the  adultery;  the  other,  where  the 
marriage  is  entered  into  in  the  state,  and  the  party  injured  is 
an  actual  resident  at  the  time  the  adultery  is  committed,  and  at 
the  time  of  filing  the  bill.  We  have  no  such  statutory  provisions 
as  these,  and  therefore  the  judicial  decisions  of  that  state, 
founded  as  they  are  on  these  statutes,  can  shed  but  little  light 
on  the  point  now  under  consideration.    The  statute  of  this 
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Btste  proTideSy  that  absolate  diToroes  ahall  be  gxanted  on  the- 
petition  of  the  parfy  aggrieyed,  and  that  all  peraons  who  shall 
have  resided  in  the  state  one  year,  shall  be  entitled  to  the 
benefit  of  the  act.  It  also  provides,  that  proceedings  may  be 
had  against  non-residents  as  well  as  residents,  and  points  out 
the  mode  of  giving  actual  notice  to  residents,  and  constmctive 
notice  to  non-residents.  It  does  not  require  that  the  defendant 
should  be  a  resident  of,  or  that  the  marriage  contract  should  be 
entered  into  in,  or  that  the  causes  of  divorce  should  arise  in, 
the  state.  The  court  is  of  opinion  that  if  the  statute  is  con- 
stitutional,  it  gives  the  circuit  courf.  jurisdiction  of  the  case; 
and  that  the  statute  is  constitutional  it  has  no  doubt. 

The  questions,  whether  divorces  gra&l€d  in  one  state  will  be 
valid  in  another  under  all  circumstances,  and,  if  valid,  to  what 
extent,  are  not  now  before  the  court.  These  questions  are 
grave  questions  under  our  federal  constitution,  and  if  they 
should  ever  be  presented,  they  will  be  entitled  to  the  most  oau« 
tions  and  mature  consideration. 

By  OouBT.    The  judgment  is  reversed  with  costs. 

Oause  remanded,  etc. 

FoBXioir  DrvoBO— EmcT  of.— In  the  celebrated  case  of  Bex  v.  LoOeff,  2 
Bnas.  ft  fi.  0.  C.  237*  dedded  in  England  in  the  year  1812;  the  twelve 
Judges  were  nnanimonBly  of  opinion  that  no  sentence  or  act  of  any  foreign 
country  or  state  conld  dissolve  an  English  marriage  a  vinculo  nKUrimonii,  for 
ground  on  which  it  was  not  liable  to  be  dissolved  a  vinetdo  nuUrimonUm  Eng- 
land. The  facts  of  that  case  were  as  follows :  LoUey  was  convicted  of  bigamy 
for  marrying  a  second  wife  in  England  while  his  first  wife  was  still  living. 
His  defense  was  that  his  first  wife  had  obtained  a  divorce  from  him  in  the 
oooaistorial  court  in  Scotland.  The  qnestion  of  the  efficacy  of  the  Scotch  de- 
cree of  divorce  was  reserved  for  the  opinion  of  the  twelve  judges  who  unani* 
mously  affirmed  the  conviction.  LoUey  was  sentenced  to  transportation,  and 
was  actually  sent  to  the  hulks  for  a  time,  bat  was  afterwards  pardoned  by 
the  crown.  The  doctrine  of  LoUey's  case  has  been  frequently  discussed,  and 
in  some  cases  vigorously  assailed  in  England,  but  does  not  seem  ever  to  have 
been  expressly  overruled:  Shaw  v.  Attomey'generalt  Law  Rep.  2  P.  ft  D.  161. 
In  the  case  of  Warrenderr,  Warrender,  2  OL  ft  Fin.  641,  Lord  Brougham  said: 
"But  although,  for  these  reasons,  the  support  of  my  opinion  does  not  require 
that  I  should  dispute  the  law  in  LoUey 's  case,  I  should  not  be  dealing  fairly 
with  this  important  question  if  I  were  to  avoid  touching  upon  that  subject; 
and,  as  no  dedrion  of  this  house  has  ever  adopted  that  rule,  or  assumed  its 
principle  for  sound,  and  acted  upon  it,  I  am  entitled  here  to  express  the  diffi- 
culty which  I  feel  in  acceding  to  that  doctrine—a  difficulty  which  much  de- 
liberation and  frequent  discussion  with  the  greatest  lawyers  of  the  age,  I 
might  say  both  of  this  and  of  the  last  age— has  not  been  able  to  remove  from 
my  mind.**  He  then  proceeded  to  discuss  the  question,  and  very  forcibly 
showed  how  irrational  and  inconsiBtent  it  was  to  hold  that  a  marriage  of  Eng- 
lish persona  in  Scotland,  according  to  the  laws  of  Scotland,  was  valid,  but 
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that  the  dlMolntioD  of  sach  marriage  by  the  same  laws  was  iiiTalid.  And 
Lord  Lyndhnnt,  who  followed  Lord  Brougham,  in  deliveriiig  his  optnion  ia 
the  same  case  in  the  hoDse  of  lords,  said:  "  It  most  be  admitted  that  tike 
legal  principles  and  decisions  of  England  and  Scotland  stand  in  a  strange  and 
Anomalous  conflict  on  this  important  subject.  As  the  laws  of  both  now  stsud. 
it  would  appear  that  Sir  €koige  Warrender  may  have  two  wires;  for  faaTing 
been  divorced  in  ScotUnd,  he  may  again  marry  in  that  country;  be  may  live 
with  one  wife  in  Scotland  most  lawfully,  and  with  the  other  equally  lawfulbf 
in  £!ngland;  but  only  bring  him  across  the  border,  Yob  English  wife  may  yxo- 
ceed  against  him  in  the  English  courts,  either  for  restitution  of  oonjngsl 
rights,  or  for  adultery  committed  against  the  duties  and  obligations  of  the 
marriage  solenmized  in  England;  again,  send  him  to  Scotland,  and  his  Scottish 
wife  may  proceed,  in  the  courts  in  Scotland,  for  breach  of  the  maniage  oon* 
tract  entered  into  with  her  in  that  country.  Other  yarious  and  striking 
points  of  anomaly,  alluded  to  by  my  noble  and  lesmed  friend,  are  also  ob- 
vious in  the  existing  state  of  the  laws  of  both  countries;  but  however  appar- 
ently clashing  in  their  principles,  it  is  our  duty,  as  a  court  of  i^peal,  to  decide 
each  case  that  comes  before  us  according  to  the  law  of  the  particular  ooantiy 
whence  it  originated  and  according  to  which  it  claims  our  oonaideratiop, 
leaving  it  to  the  wisdom  of  parliament  to  adjust  the  anomaly  or  to  get  rid  of 
the  discrepancy  by  improved  legislation.'' 

It  was  accordingly  held  in  this  case,  that  it  was  competent  for  the  Sooteh 
courts  to  entertain  suits  to  dissolve  maniages  contrscted  in  England.  But 
this  the  house  apparently  did  because  they  considered  themselves  to  be  sitting 
in  the  capacity  of  a  Scottish  court  of  appeals;  for  both  Lord  Brougham  and 
Lord  Lyndhurst  disavowed  any  intention  to  overrule  LoUey's  esse,  the  fonnsr 
saying  that  the  decision  in  Warrender  v.  Warrender  was  in  reference  to  the 
law  of  ScotUnd,  while  that  in  LoUey's  case  was  in  reference  to  the  law  d 
England.  But  while  the  doctrine  of  LoUey's  case  has  not  been  expressly  over> 
ruled  by  any  of  the  English  courts,  the  judges  seem  to  us  to  have  song^ht  to 
sustain  it  on  other  grounds  than  the  supposed  indissolubiUty  of  an  ^^g'^^ 
marriage;  and  some  of  them,  at  least,  seem  to  hold  that  the  ground  of  the  de- 
cision was  the  fact  that  the  parties  wero  not  actnaUy  domiciled  in  Scotland 
when  the  divorce  was  granted.  Thus  Dr.  Lushington,  deUvering  the  opinioa 
of  the  court  in  Conway  v.  Beazley^  3  Hag.  Ec  662;  ssid:  "  I  am  bound  hj 
authority;  for  since  it  now  appears  that  neither  of  the  parties  to  the  first  mar* 
riage  were  at  any  time  bona  fide  domiciled  in  Scotiand,  no  sound  <^iMtiiM*tMw> 
exists  between  the  present  case  and  that  of  LdUey.  I  therefore  pgonooncs 
the  second  marriage  nuU  and  void.  My  judgment,  however,  must  not  bo  con- 
strued to  go  one  step  beyond  the  present  case.  Nor  in  any  manner  to  touch 
the  case  of  a  divorce  a  vinculo  pronounced  in  Scotland  between  parties  who^ 
though  married  when  domiciled  in  England,  wero  at  the  time  of  such  divone 
bona  fide  domiciled  in  Scotland."  And  Lord  Westbury,  in  the  house  of  loKd% 
in  the  case  of  Shaw  v.  Oovldt  3  Eng.  &  Ir.  App.  65^  86,  said:  "  The  reaolutioa 
of  the  judges  in  LoUey's  case  is  commonly  cited  as  involving  a  very  differeBt 
conclusion  from  that  which  the  resolution,  strictly  construed,  reaUy  expresses; 
for  the  resolution  was,  that  no  sentence  or  act  of  any  foreign  country  or  state 
could  dissolve  an  English  marrilBge  a  vinculo  matrimonii  lot  grounds  on  which 
it  was  not  liable  to  be  dissolved  a  vinculo  in  England;  a  resolution  which  h 
consistent  with  the  conclusion  that  English  law  would  admit  th:$  validity  of  a 
decree  of  divorce  a  vinculo  by  a  foreign  tribunal  for  ground  recognised  as  suffi- 
cient by  the  law  of  England  (whether  administered  by  parliament,  or  by  a 
court,  is  immaterial),  to  justify  a  divorce  a  vinculo  malrimonU,  LoUey's  esse 
ras,  without  question,  rightly  decided;  but  it  does  not  involve  the  ooiiclusioii 
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that  tlie  judges  held  the  Scotch  decree  of  divorce  of  no  effect  becaiue  an  Eng- 
lish marriage  was  indissoluble  by  English  law.  There  are  other  and  Intimate 
grounds  of  decision  to  which  the  judgment  in  LoUey's  case  may,  and  in  my 
opinion  ought  to  be  referred.  Throughout  the  Sootdi  proceedings  the  domi* 
cile  of  both  parties  was  in  England*  and  the  residence  in  Scotland  was  tem- 
porary only,  and  intended  only  for  the  purpose  of  having  a  suit  for  divorce 
instituted.  The  judge,  therefore,  was  not  the  judge  of  the  domicile;  the  suit 
was  not  honafidtf  and  the  whole  proceeding  was  in  fraud  of  the  English  law^ 
and  injurious  to  English  interests." 

The  judgment  of  the  house  of  lords  in  this  case  of  Shaw  v.  Qould  was,  that 
a  foreign  tribunal  has  no  authority,  so  far  as  any  consequences  in  England  are 
ooncemed,  to  pronounce  a  decree  of  divorce  a  vinculo^  in  the  ease  of  an  Eng- 
lish marriage  between  English  subjects,  unless  such  subjects  are,  at  the  time 
of  such  decree  pronounced,  bona  fide  domiciled  in  the  country  where  that 
tribunal  has  jurisdiction*  and  the  suit  is  prosecuted  without  collusion.  It 
will  bo  noticed  that  stress  is  laid  upon  the  question  of  the  bona  fide  domicile 
of  the  parties  at  the  time  of  the  decree  pronounced.  And  Lord  Westbury,  in 
his  speech  in  the  case,  expressly  stated  that  he  apprehended  there  was  no 
substantial  authority  for  the  position,  that  if  by  the  law  of  the  country  where 
the  marriage  is  solemnized,  and  of  which  the  parties  are  natural-bom  subjects, 
no  divorce  a  vinculo  can  be  granted,  such  marriage  is  everywhere  indissoluble. 
In  the  case  of  Dorsey  v.  Dorsey,  7  Watts,  S49,  Chief  Justice  Gibson  expressed 
his  opinion  that  the  British  tenet  of  perpetual  allegiance  was  the  root  of  the 
English  doctrine  of  the  indissolubility  of  the  marriage  contract.  The  cor- 
rectness of  this  opinion  is  denied  by  Lord  Westbury  in  Shaw  v.  Oould,  where 
he  says  that  the  political  maxim  nemo  potett  exuere  patriam  has  nothing  to  do 
with  the  personal  relations  and  rights  of  British  subjects  under  civil  contracts. 
But  in  the  case  of  Deck  v.  Deck,  2  Sw.  &  Tr.  90;  S.  C,  29  L.  J.  (P.,  M.  &  A.) 
129,  the  judge  ordinary,  delivering  the  judgment  of  the  courts  said:  "  Both 
parties  were  natural-bom  English  subjects;  both,  therefore,  owed  allegiance 
to  the  tftws  of  England.  That  allegiance  could  not  be  shaken  off  by  change 
of  domicile.  The  husband,  therefore,  although  he  became  domiciled  in 
America,  continued  liable  to  be  affected  by  the  laws  of  his  native  country." 
In  that  case,  the  husband  and  wife  were  natural-bom  English  subjects,  and 
were  married  in  England.  The  husband  afterwards  went  to  the  United 
States  and  became  domiciled  there,  and  there  committed  bigamy  and  adul- 
tery. The  wife  petitioned  for  a  dissolution  of  the  marriage.  The  dtation 
and  a  copy  of  the  petition  were  personally  served  on  the  husband  in  America, 
but  he  did  not  appear.  The  court  took  time  to  consider  whether  it  had  ju- 
risdiction to  dissolve  the  marriage,  the  respondent  having  been,  at  the  time 
of  the  service  of  the  citation,  domiciled  in  the  United  States.  After  consid- 
ering the  question,  the  court  decided  that  it  had  jurisdiction,  and  decreed  a 
dissolution.  It  is  not  an  easy  matter  to  determine  from  the  adjudged  cases 
what  effect  is  given  by  the  English  courts  to  a  decree  of  divorce  pronounced 
by  a  foreign  courts  in  cases  where  the  parties  were  married  in  England,  and 
actually  domiciled  there  at  the  time  of  their  marriage.  It  seems  to  us,  how- 
ever, that  if  such  marriages  ever  were  held  to  be  absolutely  indissoluble,  that 
doctrine  has  been  abandoned  in  the  later  decisions. 

In  the  case  of  Shaw  v.  Atlomey'general,  Law  Rep.,  2  P.  &  D.  166,  decided 
in  1870^  the  petitioner  whose  original  domicile  was  English,  and  who  wae 
first  married  in  England,  after  separating  from  her  husband,  went  to  America, 
and  resided  for  two  years  in  the  state  of  Iowa,  where  she  obtained  a  divorce 
according  to  the  laws  of  that  state.  No  personal  service  was  made  upon  the 
knaband,  who  never  was  in  Iowa,  and  whose  domicile  oontinued  to  be  Eng- 
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liih.  She  M&rwmt&M  ramairied  in  Amaricft  in  the  lifo-tinM  of  tbe  fifst  In 
iMUid,  and  tabieqiieptly  rrtanied  to  Kngiand,  whfsn  die  fifed  her  petition  to 
liAva  her  taoand  nuyriage  declared  valid.  The  ooerfc  held  thai  the  f oreigB 
diToroe  did  not  hare  the  effsei  to  diaolve  the  fifst  mamaipB^  and  eooae- 
qwBoUj  the  aeeond  maniage  waa  invalid.  In  the  dedaion  of  tiua  caae  the 
q  laationa  wiiidi  we  have  heen  oonaidcring  were  diar>nwfd  bj  the  jndge  ordi- 
nai7»  and  the  viewa  ennnciatod  bj  him  are  the  moat  recent  antfaocitative 
atatoment  of  the  modem  doctrine  on  thia  anbject»  with  idiid&  we  have  met 
H»  aaid:  "The  prindplea  npon  which  the  qjaeatioD.  here  niaed  moat  be  de* 
eided  liave  been  ao  recently  diaeomed  in  aeveial  caaea  in  the  oonzt  ci  nltimato 
eppeal,  that  it  ia  not  neceeaaiy  to  enter  npoa  the  diacoaaian  at  huge  on  the 
preaent  occaaion.  It  may  be  aafBdeBt  to  dbaerve^  firrt,  that  Ixdiey'a  cam 
haa  never  been  ovennded;  aecondly,  that  in  no  caae  haa  n  foreign  divoroe 
been  held  to  invalidate  an  "RnglMh  maniage  between  En^iah  anbjecto  whera 
the  partiea  were  not  domiciled  in  the  ooontiy  by  whoee  txibonala  the  divoroe 
waa  granted.  Whether,  if  ao  domiciled,  the  Kngliwh  ooorto  would  reoognw 
and  act  npon  tnch  a  divoroe  appeara  to  be  a  qneation  not  wholly  free  from 
doobt;  bat  the  better  opinion  aeema  to  be  that  they  would  do  ao  if  the  divoroe 
be  for  a  gnmnd  of  divoroe  recogniaed  aa  aoch  in  thia  oonntry,  and  the  fbieign 
conntry  be  not  reocvted  to  for  the  oollnaive  porpoee  of  calling  in  the  aid  of 
ita  tribonala.  To  my  mind  it  ia  manifeatly  jnat  and  expedient  that  thoae  iHio 
may  have  permanently  taken  np  their  abode  in  a  foreign  country,  reaigniii^ 
their  En^^h  domicile,  ahoold,  in  contemplstion  of  Rngliah  law,  be  permitted 
to  reaort  with  effect  to  the  tribnnala  ezeroiaing  Joriadiction  over  the  com- 
mamty  of  which,  by  their  change  of  domicile^  they  have  become  n  par^ 
rather  than  they  ahoold  be  forced  back  for  relief  npon  the  tribonala  of  the 
conntry  they  hnve  abandoned.  Bat  the  inqoiry  ia  needleaa  in  thia  caa^  be- 
caaae  it  aeema  to  me  to  be  neither  jnat  nor  expedient  that  a  woman  whooa 
domicile  ia  Rngliah,  and  whoee  hoaband'a  domicile  ia  Rngliah,  ahoald,  whilat 
living  aeparate  from  him  in  n  foreign  atato  in  which  he  haa  never,  ny  to  the 
time  of  the  divorce^  aet  hia  foot,  he  permitted  to  reaort  to  the  local  tribonal, 
and  without  any  notice  to  her  hnaband,  except  an  advertiaement,  which  he 
never  aaw  and  waa  never  likely  to  aee,  obtain  a  divoroe  againat  him  behind 
hia  back.  No  caae  haa  ever  yet  decided  that  n  man  can,  according  to  the 
lawa  of  thia  conntry,  be  divorced  from  hia  wife  by  the  tribonala  of  n  ooontiy 
in  which  he  haa  never  had  either  domicile  or  reaidence.  He  haa  never  anb- 
mitted  himael^  either  directly  or  inferentially,  to  the  joriadiction  of  aoch  n 
coort,  and  haa  never,  by  any  act  of  hia  own,  laid  himaelf  open  to  be  aflfocted 
by  ita  proceaa,  if  it  never  reachea  him.  A  judgment  ao  obtained  haa,  there* 
fore,  in  addition  to  the  want  of  joriadiction,  the  incurable  vice  of  being  con- 
trary to  natural  joatice,  becauae  the  proceedings  are  ex  parte,  and  take  plaot 
in  the  abaence  of  the  party  affected  by  them.  I  most  hold,  therefore,  that 
the  first  marriage  waa  not  diaaolved,  and  conaequentiy  the  aeeond  marriage  ia 
invalid.*'  It  aeema  to  ua  that  the  condition  of  the  Rngliah  Uw  on  the  anbject 
we  have  under  diaenaaion  abondantiy  joatifiea  the  atrictore  of  Lord  Cran- 
worth  in  Skaw  v.  Oould,  eupra.  In  delivering  hia  opinion  in  the  hooae  of 
lorda  in  th«t  caae,  he  aaid:  "The  important  difibrencea  on  the  anbject  of 
marriage  and  divoroe  which  exiat  in  the  different  parte  of  the  onited  kix^- 
dom  often  give  riae  to  perplexing  difficoltiea,  and  exhibit  a  atato  of  oor  law 
littie  creditoble  to  oa.'*  See  alao^  Brigge  v.  Brigge,  11  Gent  K  J.  46;  and 
article  in  11  Cent  L.  J.  201. 

In  thia  country,  it  ia  cauae  for  oongratulation  that  no  aoch  diflBsrenoea  exiat 
between  the  doctrinea  or  the  practice  of  the  courta  of  the  different  atotaa  of 
the  Union.  Aa  JudgeStoiyaaya^  inhiatreatiaeontheOooflictof  Laiwa, 
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tion  229y  b:  "  The  deoiaioiiB  in  the  American  oonrU  on  Che  snbjeot  of  diroroa 
may  be  more  or  len  governed  by  the  oonstitution  of  the  United  States,  pro- 
Tiding  that  '  full  foith  and  credit  ehall  he  given  in  each  state  to  the  pablie 
aet8»  records,  and  jndicial  proceedings  of  every  other  state.'  That  this  ap- 
plies to  the  'judicial  proceedings'  in  cases  of  divorce,  as  well  as  in  other 
caoses,  is  abundantly  well  settled.  And  nnder  that  provision  it  is  now  gen« 
erslly  agreed  that  a  Judgment  of  divorce  granted  by  the  courts  of  one  state, 
and  valid  there  by  the  local  law  of  such  state,  is  valid  in  every  other  state  of  the 
union,  if  the  respondent  was  duly  and  actually  served  with  process,  or  ap* 
peared  voluntarily  and  submitted  to  the  jurisdiction.''  In  ascertaining  tha 
effect  of  a  decree  of  divorce  in  any  other  state  of  the  Union  outside  of  that  in 
which  it  was  made,  the  only  question  to  be  determined  is,  whether  or  not 
the  court  had  jurisdiction  of  the  cause  in  which  the  decree  was  pronounced. 
If  it  had  such  jurisdiction,  the  divorce  will  be  e£foctual  in  every  other  state. 
Bishop,  in  his  work  on  maxnage  and  divorce,  vol.  2,  c  11,  lays  down  the 
following  propositions  as  embodying  the  American  doctrine  in  reference  to 
jurisdiction  in  cases  of  divorce:  1.  "  The  tribunals  of  a  country  have  no  juris- 
diction over  a  cause  of  divoroe,  wherever  the  offense  may  have  occurred,  if 
neither  of  the  parties  has  an  actual,  bona  fide  domicile  within  its  territory.'* 
2.  "  To  entitle  the  court  to  take  jurisdiction,  it  is  sufficient  for  one  of  the 
parties  to  be  domiciled  in  the  country;  both  need  not  be;  neither  need  the 
citation,  when  the  domiciled  party  is  plainti£^  be  served  personally  on  the 
defendant,  if  such  personal  service  can  not  be  made."  8.  "  The  place  where 
the  offense  was  committed,  whether  in  the  country  in  which  the  suit  is 
brought  or  a  foreign  country,  is  immateriaL"  4.  "The  domicile  of  the 
parties  at  the  time  of  the  offianse  oommitted  is  of  no  consequence;  the  juris- 
diction depending  on  their  dondcile  when  the  proceeding  is  instituted,  and 
the  judgment  is  rendered."  6.  "  It  is  immaterial  to  this  question  of  juris- 
diction in  what  country  or  under  what  system  of  divoroe  laws  the  mazriaga 
was  celebrated." 

1.  The  first  proposition  is  undoubted  law,  both  in  England  and  America:  (7ofi- 
way  V.  Betuley,  8  Hag.  Ea  689;  Bex  v.  LoUey,  Buss.  &  R.  237;  BlutnerUhal 
V.  Taimenhob,  9  Bep.  52  (K.  J.);  Seawatt  v.  SeavoaU^  122  Mass.  156;  Prouet 
▼.  Wamar^  47  VI  667;  and  see  note  to  Hanover  v.  Turner^  7  Am.  Dea  206^ 
and  the  oases  therein  cited  and  considered.  But  it  seems  that  the  oourts  of 
Scotland  have,  from  time  immemorial,  granted  divorces  without  reference  to 
the  permanent  domicile  of  the  parties,  or  to  the  place  where  the  marriage  was 
contraoted:  2  Bish.  M.  &  D.,  sea  148;  1  Buige  OoL  &  For.  Law,  671.  Lord 
Meadowbank,  in  Fergnss.  57,  said:  "The  interlocutor  complained  of 
seems  to  hold  that  the  Scotch  courts  have  no  right  to  take  cognizance  of  the 
oonduct  of  foreigners  in  Scotland  respecting  the  relation  of  husband  and  wif e^ 
unless  they  have  acquired  a  domicile  in  Scotland  animo  remanendi  there.  But 
it  is  thought  no  warrant  whatever  can  be  produced  for  such  a  doctrine." 
And  in  the  case  of  Shiekie  v.  Shields,  15  Scotch  Sess.  Cas.,  K.  S.,  142,  in 
which  the  plaintiff  and  defendant  had  been  married  in  Scotland,  and  he^ 
having  removed  to  the  United  States,  brought  suit  in  Scotland  against  his 
wife,  for  adultery,  while  he  was  still  domiciled  and  resident  in  New  York, 
the  court  held  that  it  had  jurisdiction,  the  Lord  Justioe-Clerk  saying:  "I  lay 
aside  all  consideration  of  his  alleged  domicile  in  America  as  wholly  imma- 
teriaL Nor  do  I  think  his  right  could  be  excluded,  although  he  might,  by 
reason  of  such  domicile,  have  proceeded  against  her  in  New  York.  The  fact 
^tshe  is  in  Scotland,  and  has  oommitted  adultery  here,  gives  the  husband 
in  this  case  right  to  prosecute  for  dissolution  of  the  Scotch  marriage." 

2,  The  second  proposition  enxmoiatss  the  law  aa  zeosived  and  maotioed  ht 
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the  United  States:  2  Bieh.  M.  &  D.,  aecs.  156-171.  But  s  oontnxy  doetiiM 
preraila  in  EngUnd:  Le  Sueur  ▼.  Le  Sueur,  Law  Rep.  1  P.  D.  139L  In  thai 
oaae  it  waa  admitted  by  the  jndge  who  deliyerad  the  opinion,  that  a  vile 
oonld,  eren  withont  a  deed  of  separation,  acqnixe  a  new  domicile^  diffennt 
firom  that  of  her  hnaband;  bat  he  held  that  she  could  not  render  the  husband 
amenable  to  the  lex  fori,  although  he  had  been  personally  served  with  a  cer- 
tified copy  of  the  petition  and  citation  in  a  foreign  jurisdiction. 

8.  The  third  proposition  seems  to  be  the  law  everywhere:  2  Biah.  M.  &  D., 
seo.  171;  1  Burge  OoL  and  For.  Law,  680. 

4.  The  fourth  proposition  seems  to  be  regarded  as  law  in  all  the  states  es- 
oept  Pennsylvania,  New  Hampshire,  and  Louisiana:  2  Bish.  M.  &  D.,  aecsL 
178,  179.  In  New  Hampahire  it  is  held  that  the  cause  of  divoros^  if  arising 
out  of  the  state,  must  have  been  at  a  time  when  the  domicile  of  the  libelanl 
waa  in  the  state:  Foas  v.  Foss,  9  Rep.  786  (K.  H.);  Leith  v.  Leiih,  39  K.  H. 
20;  ffopkhu  v.  ffopkmM,  35  Id.  474;  KimbaU  v.  Kimball,  13  Id.  222;  SmMk 
V.  Sini^  12  Id.  80;  Frary  v,  Frary,  10  Id.  61;  Clark  v.  Clark,  8  Id.  21.  In 
Pennsylvania  a  divorce  was  refused  because  the  person  of  the  trau^gressor 
waa  not  subject  to  the  Jurisdiction  of  that  state  at  the  time  of  the  fact:  Dor* 
§ey  V.  Doney,  7  Watts,  349;  McDermoWe  appeal,  8  Watts  &  &  251;  HoOUUr 
V.  ffolUeUr,  6  Pa.  St  449.  In  Louisiana  it  was  held  that  partiea  who  did 
not  contract  marriage  under,  or  with  reference  to^  the  lawa  of  that  state, 
oould  not,  in  its  tribunals,  base  an  action  for  divorce  on  matters  whioh  ao* 
erued  in  another  state  before  they  had  acquired  a  domicile  in  Louisiana:  Xd* 
wards  v.  Oreen,  9  La.  An.  317. 

5.  The  fifth  proposition  states  the  clear  and  settled  dootrine  in  the  United 
States,  whatever  doubts  may  exist  as  to  it  in  England:  2  Bish.  M.  &  IX, 
198. 

As  to  the  efifoct  of  a  decree  of  divorce  upon  the  eUiOue  of  the  party  who 
not  within  the  jurisdiction  of  the  oourt  pronouncing  it.  Bishop  sajs:  "The 
oourts  of  the  actual  domicile  of  a  married  party  are  properly  oompetent  to 
undo  the  matrimonial  bond  which  binds  such  party,  whether  the  other  party 
is  in  the  same  jurisdiction  or  not,  yet  the  courts  of  no  other  state  or  oonntiy 
are  thus  competent  If  the  parties  are  in  diffarent  jurisdictions,  and  the 
court  liaving  authority  in  one  of  the  jurisdictions  releases  a  party  from  the 
vinculum  of  the  marriage,  the  other  party  will  indeed  be  releaaed  also;  but 
the  reason  will  be,  not  that  the  court  had  any  control  over  him,  or  over  his 
ttatus  as  married  or  sin^^e,  it  will  be  because  the  law  of  his  own  domioile  doss 
not  recognise  a  man  as  a  husband  who  has  no  longer  a  wife:"  1  Bish.  IL  h 
D.,  sec  352. 


Daggett  v.  Robins. 

[3  BLAonroBD,  415.] 

NomuiT  nr  Emivxif  is  not  a  Bab  to  a  Sxoobd  Aonoir  cf  leplsfvln  in 
this  state,  and  the  statute  of  Westminster,  in  Wngland,  prohibtting  a 
second  replevin  after  a  nonsuit^  is  local  to  that  kingdom,  and  is  not  in 
force  here. 

BspLxynr  Lns  nr  all  Casbs  ov  Tobtzous  and  Unlawvul  Takino  and 
detention  of  goods  and  chattels,  and  is  not  confined  to  eases  of  distress. 

PfeOGSDUBB  ON  Wbisb  OF  Rkplxvin  IN  THIS  SxATB. — ^Writs  of  rsplsvin,  in 
this  state,  ianie  out  of  the  cixouit  courts  as  other  writs  do^  and  are  thsrs 
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retnmaible;  and  the  suit  is  docketed,  proceeded  in,  set  down  for  trial, 
and  tried,  agreeably  to  the  lawa  and  practice  of  the  ooorl^  as  other  ao 
tiooaare. 

AsFXJkL  from  the  Yigo  oiroait  ooort.    The  opimon  Btatea  the 


Huntington  and  Cone,  for  the  appellant. 
Farrington  and  Kinney,  for  the  appellee. 

Stbtxhs,  J.  This  was  an  action  of  reploTin,  commenced  by 
the  appellant  against  the  defendant  for  certain  goods  and 
chattels,  which  he  alleged  the  defendant  unjustly  and  unlaw- 
fully took  and  detained  from  him.  The  defendant  pleaded  in 
bar  that  the  plainti£f,  in  the  year  1829,  in  the  Yigo  circuit 
court,  by  an  action  of  repleyin  against  the  defendant,  replevied 
the  same  goods  and  chattels  out  ot  the  defendant's  possession; 
and  that  at  the  May  term,  a.  d.  1830,  of  said  circuit  court,  the 
said  plaintiff  was  nonsuit,  and  the  defendant  had  judgment 
for  a  return  of  the  goods  and  chattels;  and  that  they  were  re- 
turned by  the  sheriff  of  the  county.  To  this  plea  the  plaintiff 
demurred,  and  the  demurrer  was  OTcrruled  by  the  court  and 
judgment  rendered  for  the  defendant. 

The  principal  question  is,  whether  a  nonsuit  in  repleyin  is  a 
bar  to  a  second  replevin.  By  the  common  law  it  would  be  no 
bar,  but  the  statute  of  Westminster  2  (13  Ed.  I.,  stat.  1),  c.  2, 
restrains  the  plaintiff  in  replevin  from  a  second  replevin  after 
nonsuit,  but  permits  him  to  proceed  with  his  first  action  by  a 
writ  of  second  delivery,  and  if  he  should  become  nonsuit  after 
the  writ  of  second  delivery,  no  further  proceedings  can  be  had. 
The  counsel  for  the  appellant  insists,  that  the  record  in  this 
case  shows  it  to  be  an  action  founded  on  a  statute  of  the  state, 
authorizing  the  action  of  replevin  in  all  cases  where  goods  and 
chattels  are  unlawfully  taken  or  detained,  and  not  governed  by 
the  statute  of  Westminster,  which  relates  only  to  replevins 
founded  on  a  distress  for  rent.  The  record  does  not  show 
whether  the  action  is  founded  on  a  distress  for  rent  or  not,  nor 
is  it  material  that  it  should;  the  action  in  either  case,  when 
once  in  court,  is  governed  by  the  same  principles  and  rules  of 
practice.  The  record  in  an  action  of  replevin  never  shows 
whether  it  is  bottomed  on  a  distress  for  rent  or  not,  unless  the 
defendant  in  replevin  spreads  that  fact  upon  the  record  by  his 
avowry,  cognizance,  or  other  defense  which  he  may  make  to  the 
action.  It  is  true,  that  at  the  time  those  proceedings  were  had 
in  the  Yigo  circuit  court,  there  were  two  statutes  authorizing 
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the  action  of  repiBYta,  the  one  foanded  on  a  distress  for  rent, 
and  the  other  reg^ating  the  proceedings,  when  the  action  is 
foanded  on  any  other  unlawful  and  unjust  taking  or  detaining 
of  goods  and  chattels.  But  these  acts  only  proride  for  the 
issue  and  service  of  the  writ,  the  disposition  to  be  made  of  the 
goods  and  chattels  replevied,  and  the  condition  and  effect  of 
the  replevin  bond,  etc.  The  pleadings,  prosecution,  and  pro- 
ceedings in  each  action,  and  the  judgment  rendered,  and  the 
execution  awarded,  are  the  same,  except  as  to  costs. 

The  only  action  now  in  use  is  in  the  detinuU^  and  is  an  action 
that  lies  not  only  in  the  case  of  a  wrongful  distress  for  rent, 
but  in  all  cases  where  goods  and  chattels  are  tortiously  and  un- 
justly taken  and  detained;  and  our  statutes  above  noticed  do 
not  materially  change  the  general  doctrine  on  the  subject.  The 
passage  in  Blackstone's  Commentaries,  which  says  that  replevin 
only  lies  in  case  of  an  unlawful  distress,  is  unwarranted,  and 
is  contradicted  by  the  best  authorities  in  England  and  America: 
Vide  2  Saund.  PL  and  Ev.  760;  1  Chit.  PI.  119;  Bishop  v, 
Montagiie,  Cro.  Eliz.  824;  Fangbum  v.  Patridge,  7  Johns.  140 
[6  Am.  Dec.  250];  Shannon  v.  Shannon,  1  Sch.  &  Lef.  327; 
Haley  et  al.  v.  SivM)9,  6  Mass.  283  [6  Am.  Deo.  29.]  The  action 
of  replevin  is  founded  on  a  tortious  taking  and  detaining,  and 
is  analogous  to  an  action  of  trespass,  but  is  in  part  a  proceed- 
ing in  rem,  to  regain  possession  of  the  goods  and  chattels;  and 
in  part  a  proceeding  in  personam,  to  recover  damages  for  the  cap- 
tion and  detention,  but  not  for  the  value  thereof:  Vide  HopkvnM 
V.  ^oplcins,  10  Johns.  373;  1  Chit.  PI.  119;  1  Saund.  347,  b, 
note  2;  Fletcher  v.  WilJeins  etal.,e  East,  283. 

In  England  there  are  two  kinds  of  replevin:  1.  By  common 
law,  when  the  writ  issues  out  of  the  court  of  chancery;  2.  By 
the  statute  of  Marlbridge,  52  Hen.  in.,  which  enables  the 
sheriff  to  make  replevins  without  any  writ,  and  then,  having 
taken  security,  proceed  on  the  complaint  of  the  plaintiff,  either 
by  parol  or  precept  to  his  bailiff,  and  if  a  claim  of  property  is 
put  in,  the  writ  de  proprietate  probanda  at  once  issues,  and  is. 
tried  by  an  inquest,  and  if  found  for  the  plaintiff,  the  sherifr 
goes  on  to  make  the  replevin,  but  if  for  the  defendant,  he  for- 
bears. If  the  writ  issues  out  of  chancery  at  common  law,  it  is 
only  directory  to  the  sheriff  to  make  replevin,  and  proceed  in 
the  county  court,  and  is  not  a  returnable  process.  In  that  case 
the  writ  de  proprietate  probanda  can  not  issue  until  a  pluries  is 
issued  and  returned  into  the  king's  bench  or  the  comaion  pleas, 
when  a  judicial  writ  may  issue.     Any  of  these  suits  are  remov- 


Kov.  1831.]  Daqoett  v.  Bobins.  755 

able  by  either  party  into  the  king's  bench  or  common  pleas,  to 
be  there  determined.  If  the  replevin  be  by  writ  in  the  county 
court,  it  must  be  removed  by  a. pane;  if  by  plaint,  it  must  be 
removed  by  a  recordari/aciM  loqudam;  if  in  a  court  of  record 
that  may  hold  pleas  in  replevin,  it  must  be  removed  by  a  writ 
of  certiorari;  and  if  in  the  court  of  another  lord,  it  may  be  re* 
moved  by  reoordari  to  the  sheriff. 

This  much  of  the  law  of  England  is  stated  to  show  that  there 
can  be  no  replevin  under  either  the  common  law  or  the  statute 
of  Marlbridge,  without  the  aid  of  our  statutes.  The  English 
law  is  founded  on  the  usages  and  customs  of  that  kingdom, 
growing  out  of  the  relation  of  landlord  and  tenant  under  the 
feudal  system  and  the  aristocratical  doctrines  of  primogeniture, 
and  is  local  to  that  kingdom  and  can  not  be  in  force  here.  There 
are  no  two  kinds  of  replevin  in  this  state  as  in  England,  one 
by  plaint  and  another  by  writ;  nor  is  the  writ  in  replevin  liable 
to  be  defeated  by  a  claim  of  property  as  it  is  in  England,  where 
such  claim,  as  before  observed,  puts  an  end  to  the  suit,  unless  it 
is  revived  by  the  writ  de  proprietcUe  probanda.  Our  writs  of 
replevin  are  returnable  writs,  and  the  party  is  required  to  appear 
on  the  return  day.  They  issue  out  of  the  circuit  courts  as  other 
writs  do,  and  are  there  returnable;  and  the  suit  is  docketed, 
proceeded  in,  set  down  for  trial,  and  tried  agreeably  to  the  laws 
and  practice  of  the  court  as  other  actions  are.  The  statute  of 
Westminster  2  (13  Ed.  I.,  stat.  1),  c.  2,  is  applicable  only  to 
actions  of  replevin  founded  on  a  distress  for  rent,  and  is  not  of 
a  general  nature,  but  is  local  to  that  kingdom  and  inconsistent 
with  the  laws,  practice,  and  policy  of  this  state,  and  therefore 
not  in  force. 

The  court,  therefore,  considers  the  plea  of  the  defendant  in 
this  behalf  insuflScient  in  law  to  bar  the  plaintiff's  action,  and 
that  the  circuit  court  erred  in  overruling  the  demurrer  thereto. 

By  OouBV.  The  judgment  is  reversed  with  costs.  Cause  re- 
muded,  etc. 

BspLBvnr  Lm  nr  what  Cases.  —  On  thii  mbjeot  tee  the  note  to 
MairAaU  v.  Daivk^  19  Am.  Deo.  468,  in  which  the  cesee  in  thie  eeriee  are 
eolleoted. 
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AtxmrTAKoa,  of  propoMl  oonfiimmatai  the  ooiitBiek»  Wk 
AoKKOWUKEMwarr^  of  deed  hy /ems-eoveri^  256. 

▲niinnsTBAioBy  oarrying  on  perinenhip  of  deoede&t^  it  pewmaHy  fMponiJ 
ble,706. 

no  privity  between,  and  administrator  de  bunit  Hon,  706ii 
Adultebt,  evidence  of,  when  admiwible  on  trial  for  mmdar  cf  priaooH^ 

wife,  717. 
Appkllatb  Coubt,  decision  of,  when  becomes  a  finality,  118b 

has  no  appellate  jurisdiction  over  its  own  Jndgmonti^  118b 

jurisdiction  of,  when  terminates,  118. 

power  of,  after  remittitor  issued,  118. 
AiTAOHinirr,  Wbit  of,  levy  of,  does  not  take  preoedenM  ow  niiwiwuled 
deed,  703. 

levy  of,  how  made  on  personalty,  677- 

levy  of,  how  made  on  store  and  the  goods  therein,  678. 

levy  of,  may  be  valid  against   debtor,  when  insnfltoismt  as  i^galaal 
strangers,  679. 

levy  of,  must  be  by  some  act  which,  but  for  the  writ^  wonld  be  a  Urn* 
pass,  678. 

levy  of,  on  personalty,  removal  of,  not  assentinl,  677. 

levy  ol^  on  personalty,  taking  into  custody  is  indispensable^  697* 

levy  of,  on  ponderous  articles,  680. 

levy  of,  on  property  not  capable  of  manual  deliveiyy  679i 
Child,  delivered  by  Cesarian  operation,  rights  of  father  of^  9Ql 

ea  ventre  sa  mere,  when  treated  as  m  esM,  70. 
OoHVXTANCS,  from  father  to  son,  when  fraudulent^  482. 
DmannoN,  of  apparent  jeopardy,  505. 

of  in  jeopardy,  606,  608. 

of  trade,  646. 

ol  trade,  as  used  in  exemption  statutes,  646. 
Dkutiet,  of  deed,  presumed  to  be  at  its  date,  403. 

of  deed,  what  is  a,  36L 

phM)e  of,  creditor's  right  to  select,  213. 

without  payment,  when  passes  the  title,  261. 
DnroBOB,  dinolution  of  English  marriage,  decreed  in  a  ioNign  oooatry, 
when  valid,  747. 

granted  for  grounds  not  recognized  in  the  country  where  mamage 
contracted,  747-752. 
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DiTOBOB,  in  oonntry  other  than  that  where  contract  was  entered  into,  747* 

in  oonntry  other  than  that  in  which  the  parties  are  domiciled,  747* 

validity  of  foreign,  747-752. 
Docuxxxnra,  inspection  of,  not  compelled,  when  it  wonld  criminate  their  po^ 

sessor,  56. 
Equitt,  privilege  of  witness  in,  not  to  criminate  himself,  50-61. 

privilege  of  witness  in,  waiver  of,  00. 

privil^e  of  witness  in,  when  may  be  claimed,  OL 
BJXMurnoK  vbom  Ezeootiok,  of  tools,  545-554. 

of  tools,  belonging  to  a  partnership,  551. 

of  tools,  does  not  include  machines,  552. 

of  tools,  is  not  lost  by  temporary  snspensioii  of  bnaiiiaai^  040L 

of  tools  nsed  in  two  or  more  vocations,  548. 
Faotobt,  tools  used  in,  when  not  exempt  from  execatioii«  547* 
RzTUBBS,  machinery  in  a  mill,  732. 
FoRnoN  DivoBCE,  effect  and  validity  o(  747-752. 
F6BMKB  Abjxtdicatiok,  effect  of,  827. 
Iotaitt,  contracts  of,  ratification  o^  must  be  of  the  whole -or  Done^  ML 

contracts  of,  ratification  of,  what  is,  80. 

contracts  of,  when  voidaUe,  80. 

liability  of,  for  necessaries,  101. 

liability  o^  to  step-father  for  necessaries,  lOL 
IR8TEI7MENT8  IN  WBHTira,  reforming,  and  aiding  defeothre  eiMiitkMi  of^  70& 
JaopABDT,  apparent,  what  is,  505. 

defendant's  right  to  dlKshaige  after  being  onoe  in,  500. 

when  commences,  505^ 
JuDQicxNT,  action  on,  when  sustainable,  480. 

against  partner  or  joint  debtor  doea  not  meige  the  dmnand,  478. 

effect  of,  as  an  estoppel,  327. 

jnrisdiotion,  collateral  attack  on,  180l 
JmNOCXNT  OF  Sister  Statb,  effect  of,  180. 
Judicial  Sales,  champerty  statutes  do  not  affbct^  816. 
JuBiBDiOTiOK,  of  appellate  court,  when  terminates,  118-12L 

of  oourt,  essential  to  validity  of  process,  191. 
Jurors,  challenge  for  principal  cause,  how  tried,  163. 

challenge,  when  court  or  judge  may  try,  153. 

setting  aside  verdict  for  improper  acts  of,  717. 
JUBT,  discharge  of,  after  defendant  is  in  jeopardy*  50(^ 

illegal  discharge  of,  in  criminal  oases,  505. 

right  of  oourt  to  discharge,  500. 
LiABiHO  QuEsnoiTS,  when  proper,  154* 

LsvT,  of  attachment  may  be  valid  sgainst  debtor  when  inndBdenl  i^pdasl 
strangers,  079. 

of  attachment^  on  personal  property,  how  made^  077-4791 
Maohikert,  in  factory  is  personalty,  732. 
More  or  Less,  meaning  of,  in  a  deed,  445. 
Notes,  payable  in  specific  articles,  construction  o(  422. 

payable  in  specific  articles,  when  right  to  pay  in 
NuiSAVOE,  private  action  does  not  lie  for  a  public,  102. 
OmcER,  justification  of,  by  his  process,  190-200. 

jnsUfioation  of,  by  his  iprooess,  forfeiture  of,  200^ 
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QmcSBy  }!utifloatioii  of,  by  his  process,  waiver  of,  204. 

xniist  inqmre  oonoeming  jnrisdiotion  of  the  conrt,  192. 
OvncEBS  DB  VAOTO,  who  are,  and  their  authority,  217. 
VxBamov,  presamption  of,  323. 
Paykbnt,  in  artioles,  effec  of  contract  for,  321,  422: 
Placi,  of  delivery,  creditor  may  appoint,  213. 

of  payment,  213. 
P088I88IOK,  of  land  is  notice  of  title,  315. 

retention  by  mortgagor  as  evidence  of  frand,  732. 
P6WEB,  of  appellate  courts  after  remittitur,  llS-121. 
PROCESS,  defects  in,  which  do  not  affect  the  officer,  196L 

definition  of,  190. 

founded  on  erroneous  judgment,  197. 

from  de/aeU>  court,  199. 

from  inferior  courts,  198. 

Justification  of  officer  by,  190. 

not  fair  on  its  face  Ib  no  protection,  199. 

officer's  knowledge  of  defects  in,  201. 

presumption  of  regularity  is  not  available  to  aanil  title,  20S. 

regular  on  its  face  protects  officer,  190,  19S. 

requisites  of,  to  protect  officer,  191. 

▼dd  and  voidable,  192. 

void,  when  is,  as  to  all  persons,  193. 

void,  when  is,  as  to  parties  only,  193b 

waiver  of  benefit  of  process  regular  on  its  hce,  204. 
PuBUO  Impbovemknt,  damages  for,  must  be  sought  in  the  mode  spedilad 

by  statute,  171. 
QuBTiov,  court  to  determine,  whether  answer  will  commit  witness^  M. 

may  be  asked,  though  its  answer  would  degrade  witness,  60. 

which  criminates  or  tends  to  criminate  witness  need  not  be  answered^  6S. 

witness  need  not  explain  fully  why  he  can  not  answer  without  erimiiiat- 
ing  himself,  60. 
BsmmTUB,  filing  o^  in  lower  oourt,  divests  appellate  tribonal  of  Juziadio- 
tion,  119. 

when  may  be  recalled,  119. 

when  may  not  be  recalled,  121. 
BsFLBVXN,  of  property  which  has  been  changed  in  fonn»  468b 
BiPABiAH  Pbofristob,  has  no  ownership  of  lands  under  navigabls  wata% 

101. 
RmBS,  power  of  legislature  over,  101. 

title  to  beds  of  navigable,  711. 
8TXP-€HXU>f  liability  of,  for  necessaries  furnished  by  ftep-tethaTf  16L 
TnrDKB,  of  specific  articles,  effect  of,  166. 

of  specific  articles,  sufficiency  of,  166. 
TuTATOB,  capacity  to  will,  what  is  sufikient,  737* 
Toou,  exemption  of,  from  execution,  545-4S53. 

exemption  of,  from  execution,  what  embraced  in,  646^  668. 

exemption  of,  from  execution,  when  used  in  two  or  moro  TOQrtiaB%  64ft 

machines  not  exempt  as,  552. 

of  partnership,  whether  exempt  from  eaceoatioiif  551. 

of  trade,  what  are,  546. 
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Tbo8teb»  oompensatioD  of,  9S. 

Waitxb,  of  benefit  of  prooen.  regolir  on  ite  hce,  20L 

Will,  ettfmdty  to  make,  737. 

dnty  of  witn  WW  to  atteet,  831 
last  of  two  irveooocflabla  damea  m,  pn(vaa]a»  81. 
Wnxm^  aoenaed  peiaon  offining  himaelf  aa  a  witnesi^  wvfoa  Ua  |Bvilif^ 
6L 

can  not  be  wxtUield  becaaae  it  cjipuaM  to  civil  Itabilifyy  66L 
%  wbat  need  not  giTe»  153. 
r,  wfaich  may  degrade  when  compelled,  50. 
r  which  mig^t  anbject  to  penalty  or  forfntove^  08L 
freely  giving  answer  wfaich  criminatea  him,  68. 
giriiig  part  of  s  tranaaotion,  can  not  rafdae  to  give  the  balanwy  6L 
nmst  answer  oonceming  oflfonsea  baned  by  time^  58. 
not  oompeUed  to  explain  how  hie  anawer  will  criminate  him,  56. 
oath  o(  that  to  answer  the  qnesfion  would  criminate  him,  is  noi^  in  sD 

casoi,  coDchiaiYe,  58. 
privilege  of  refosing  to  answer  qnestions  will  criminate  himaei^  5fiL 
coort  win  cMnpel  him  to 
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ACENOWLEDGBfENTS. 
See  Marhtw)  Womxn,  3,  4;  Statuts  ov  LncirAnovs,  4. 

ADVERSE  POSSESSION. 

1.  To  CovBiiTDTB  AK  AovxBSB  PossBSSiOK,  it  is  Only  neoesniy  for  a  per* 

son  to  enter  and  take  poesesaion  of  the  land  aa  hia  own.  Frtnek  t. 
Pearee^  680. 
%  Teas  thb  Land  was  Held  thbouoh  a  Mistakb  aa  to  the  extent  of 
the  boondariea  will  not  destroy  the  adyerse  oharaoter  of  the  holdin|^ 
if  the  party  haa  oooapied  and  received  the  rente  and  profita  aa  hia  own. 
Id, 

AGENCT. 

Thb  DicLASAnoNS  of  ak  Aoknt  are  not  evidence  against  hia  principal, 
nnless  they  are  a  part  of  the  ret  gettas;  if  made  anhseqnent  to  the  trans- 
action, or  after  the  contract  haa  heen  entered  into,  they  are  not  evidence. 
When  the  contract  haa  been  fnlly  eonsommated,  even  though  entered 
into  by  the  agent  acting  within  the  scope  of  his  aathority,  he  haa  no 
power  to  thereafter  make  declarations  or  admissions  in  regerd  to  it, 
which  will  affect  the  rights  of  his  principaL  ThtUlMmer  v.  Brhtekerhoff, 
'66. 

AMENDMENTS. 

• 

L  AioNBicxirrs  Allowxd  in  thb  Sufbehb  Coubt  abb  hot  Bbvxbwablb 
in  the  court  of  errors  on  a  writ  of  error  which  brings  np  only  the  plead- 
ings as  amended.     TiUUe  v.  Jaekaon^  306. 

2.  Ah  Amehdmbht  cah  not  bb  Gbantbd  which  changea  the  form  of  action, 

or  introdncea  a  new  connt  for  a  new  cause  of  action,  not  contained  in  the 
original  declaration.    Carpenter  v.  Qaohn^  566. 

See  PLBABiNa  and  PBAonoB,  41. 

APPLICATION  OP  PAYMENTa 
See  Fbauduubnt  Convbtances,  6. 

APPURTENANTS. 

1.  Lands  oah  hot  bb  Afpubtbnant  to  Lands,  or  a  messnafi^  to  a  measnage, 
strictly  speaking.    HaU  v.  Benner,  394. 

S.    ''AmrBTBNANT"  MAT  BB  TaJLBN  IN  THB  SbNSB  07  "USUALLY  LbT,"  or 

"oocnpied**  with  the  land,  and  may  thus  include  what  is  not  strictly 
'* appurtenant."    Id, 
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ABBITRATION  AND  AWABD. 
See  BxBOUTOBS  ahd  ADMcnsiRAioBS,  6;  JmHotEan^  ML 

ASSUMPSIT. 

L  AflBUXPsrr  will  Lib  vob  Nices&ibixs  Fubnibhxd  to  rapport  and  pto» 
Tide  for  one  whom  the  defendant  was  nnder  a  legal  obligation  to  anppof^ 
bat  for  whom  he  did  not  provide  the  rapport  required  by  sneh  legal  obli- 
gation: ao  held  where  a  eon,  npon  a  sufficient  consideration,  agreed  t» 
rapport  his  father  and  step-mother,  but  after  the  death  of  his  father  r»- 
fosed  to  support  his  step-mother,  thos  rendering  it  necessary  for  her  t» 
receive  rapport  from  her  son,  who  maintained  this  action  to  reoover  for 
the  maintenance  thos  advanced.     For$yth  v.  Gajuon,  241. 

C  AcnoKS  ON  THS  MoNXT  Couins  ASM  BsBOBTKD  TO  as  rabstitntM  for  bOIi 
in  chancery,  and  should  be  encouraged  when  the  law  affords  no  other 
remedy,  and  where  a  court  of  equity  would  compel  a  defendant  to  repttj 
money  paid  for  his  benefit.     Wright  v.  BuUer,  323. 

See  Lboagizs  Aim  Lxoatees,  13. 

ATTACHMENT. 

1.  Attaghxent  Fbogbedinos  to  bx  Valid  must  be  rapported  by  a  legal 

seizure  of  the  property  levied  on,  and  a  due  advertisement  thereot  A 
constable  has  no  authority  to  make  such  seirare  unless  specially  aathofw 
ized,  and  a  seizure  made  by  him  without  being  so  authorind,  renders 
the  whole  proceedings  a  nullity.     Washington  v.  Sanders,  336. 

8.  Attachmsnt  Pboceediko  is  an  Original  PBOcns,  and  if  no  retnm 
day  is  fixed,  nor  any  place  or  court  where  the  same  is  to  be  returned 
named,  the  same  is  void.     Id, 

t.  To  CoNSTiTUTX  AN  Attachuxnt  OF  QooDS,  the  officer  must  have  the 
actual  possession  and  custody.  Therefore,  where  an  officer  with  a  writ 
of  attachment  unlocked  the  door  of  a  carriage  house  in  which  there  was 
a  barouche,  saying  at  the  same  time  that  he  attached  the  property  within, 
but  another  officer  having  another  writ  sprang  in  and  seized  the  baroache 
before  the  first  had  touched  it,  the  second  officer  was  held  to  have  the 
prior  attachment.    ffolUster  v.  Ooodedef  674. 

4.  Thb  Ltxn  of  Attachmbnt  upon  a  particular  piece  of  land  is  as  mnoh  a 

specifio  lien  as  if  acquired  by  the  voluntary  act  of  the  debtor.     Vturier 

V.  Champion^  695. 

See  ExBMPTiONS;  Koticb»  7. 

AUCTIONS. 

L  ADVXBTISBiaENT  OF  PUBUO  SaLB  IS  NO  PaBT  OF  THB  GONDITIOHa  OF  8aL% 

unless  expressly  made  so,  the  object  of  it  being  merely  to  give  notioe  of 
the  sale.    Asheom  v.  Smith,  437. 

2.  Conditions  of  Sugh  a  Salb  abb  a  Distinct  Maitbb  raperadded  1^ 

the  auctioneer,  and  published  by  parol  or  in  writing.    Id, 

BAILMENTS. 

SuBXiT  FOB  DiLivsBT  OF  Pbopkbtt  IS  240T  A  Bailxb.— When  a  landkH 
who  has  distrained  certain  property,  and  then  agreed  to  take  certain  ar- 
ticles in  payment  of  the  rent  and  to  leave  them  in  possession  of  the 


ant  on  hia  procnzing  a  person  who  would  become  bound  to  deliver  andh 
aitidea  at  a  day  named,  or  pay  a  specified  sum,  and  snch  surety  wtm 
accordingly  procured,  it  was  held  that  he  was  bound  absolutely  for  the 
performance  of  the  contract,  and  not  entitled  to  be  treated  as  a  naked 
bailee.    La  Forge  ▼.  Rkkeri,  209. 

BANKKUPTOY  AND  INSOLVENCY. 

L  Debt  Disohabosd  bt  Cbbtuticati  op  Bankbuftot  is  a  Qood  Gov* 

SIBSRATION  for  a  new  promise.     FidoTs  estate,  454. 
S.  Niw  PfiOMJSx  IS  THB  MxRiroBiotTS  Causb  of  Acnov,  though  th» 

plaintiff  may  decUure  on  the  old  promise.    ItU 
t.  Spbcialtt  Dsbt  Disgbaboed  bt  a  Gbrtivicatb  of  bankraptoy  is  not 

revived  as  snch  by  a  promise  to  pay  it,  bat  becomes  thereby  a  simpl* 

contract  debt.    /<f . 

4.  Tbustbes  vob  THB  Cbeditobs  ov  an  Insolvent  Gbantob  occupy  th» 

position  of  creditors  and  bona  fide  purchasers;  and  a  mortgage  of  per* 
aonal  property  made  by  snch  grantor  a  short  time  before  the  conveyance 
thereof  to  such  trustees,  but  neither  accompanied  nor  followed  by  change 
of  possession,  is,  as  to  them,  fraudulent  and  void.    Swift  v.  Thon^fuoHp 

7ia 

BILLS  AND  NOTES. 
See  Kbootiable  Instbumbntb. 

BILLS  OF  PEACE. 

It  n  hot  Kboi88abt  in  Bills  of  Peacb  that  there  should  appear  to  ba 
any  privity  or  connection  between  the  defendants.    Morgan  v.  Jlfofya% 

ess.  

BILLS  OF  REVIEW. 
See  Review. 

BONA  FIDE  PURCHASERa 

1.  Aortal  NoncB  of  an  Unbeoistered  Conveyance  renders  it  impossible 
for  a  subsequent  purchaser  to  protect  himself  against  it.  TtUtU  v.  Jaek^ 
son,  806. 

8.  Dbobxb  will  be  Made  against  Purchaseb  for  Valuable  CoNsm- 
EBATION  who  does  not  deny  notice.    Blake  v.  Jones,  590. 

BONDS. 

!•  Bond  Taken  Golobe  Offiou  bt  a  Shsbiff  for  the  performance  of  con- 
ditions unauthorized  by  statute  is  void.    Smith  v.  AUen,  33. 

5.  MsBE  Vebbal  Defabtubb  fbom  THB  CoinDiTioN  Pbbscbibbd  by  statute 

will  not  render  such  a  bond  void,  if  it  imposes  no  new  or  diverse  obliga- 
tions from  those  prescribed.  Id, 
t.  Bond  to  Keep  within  Prison  Bounds— Ihmatebial  Addition.-* 
Where  the  statute  provides  that  the  sheriff  may  take  a  bond  that  a  pris- 
oner "shall  keep  within  the  bounds  of  the  prison,"  the  addition  to  the 
oondition  of  such  a  bond  of  the  further  clause,  "until  he  be  dischaiged 
Vy  due  course  of  law,"  will  not  vitiate  it,  because  it  imposes  no  addl- 
tional  or  different  obligation,  the  conditioD  being  substantially  the  sam» 
as  that  prescribed  by  statute.    Id. 
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4.  Actual  Dauhivxcatiok  kxid  not  be  Showk  to  enable  the  sheriff  to  nie 
on  raoh  a  bond,  on  breaeh  of  the  condition,  for  it  is  not,  strietlj  speak- 
ing a  bond  of  indemnity,    /i. 

ft.  Fboohxe's  Dxpabtdbb  vbok  tbx  Lncm  Fobvbxs  ths  Bon>^  and  en- 
ables the  sheriff  to  sae,  without  waiting  until  he  is  proceeded  agMnst  for 
the  esoapsb  for  his  absolute  liability  is  then  fixed.    Id, 

See  Obphans'  Oousts,  4,  ft. 

BOUNDABIBS. 

Wbxbb  thb  BouKDABns  ABB  DoTTBTriTL,  AcTUAi*  OocuTATiov  foT  a  num* 
ber  of  years  np  to  the  line  whenoe  the  party  sapposes  his  land  to  eztsnd, 
without  any  objection  from  the  adjoining  proprietor,  is  strong  preeooqp- 
tive  evidence  of  tho  true  pUoe  of  the  line.    Frmieh  v.  Pearte^  680. 

See  iKFBOYEiaiiTS,  2. 

CASE. 
See  CoMKOK  Cabbibbs,  2. 

GERTIFIGATE  OF  STOCK. 
See  CoBPO&ATiONs,  8l 

CHAMPERTY. 

fliATim  AOAiBBT  BuTXBO  AND  Sbluno  pBBTSNniD  Tkh  dosB  not  apply 
to  judicial  sales.     TuUle  ▼.  Jaekaon,  906. 

CHARITABLE  USES. 

Qm  TO  A  Chabitt  shall  not  Fail  for  want  of  a  trustee,  bat  Teataa  socn 
as  the  charity  has  aoqnired  a  capacity  to  take.    McOirr  v.  Aanm^  961. 


COMMON  CARRIERS. 

1.  Tbovxb  against  a  Comkon  Cabbieb  will  not  lie  if  the  goods  introsted 

to  him  were  lost  or  stolen  before  the  demand  for  their  retom  or  deUveiy 
was  made.    Packard  v.  Oetman^  166. 

2.  Casb  is  the  Pbopeb  Aotion  against  a  common  carrier  if  the  goods  were 

lost  or  stolen,  so  that  the  carrier  coold  not  ddiTer  them  when  the  de- 
mand therefor  was  made.    Id, 

$,  Fob  Kbouobncb  a  carrier  is  not  liable  in  trover.    Id. 

4b  Fob  thb  Dibbot  Act  of  a  carrier,  as  the  deliTery,  through  mirtntriT,  of 
goods  to  a  third  person,  or  the  wrongful  refusal  to  deliTer  goods  in  his 
possession,  he  is  liable  in  trover.    Id. 

CONCEALBCEMT. 
See  Fbauk 

CONFLICT  OF  LAWa 
See  DzvoBCE,  8. 

CONSIDERATION. 

L  FbBBBABANGB  BT  A  Cbeditor  IS  A  GooD  CoNsiDXBATiON  for  thepnuise 
of  an  execntor,  having  assets,  to  pay  the  debt  of  his  testator;  and  sodi 
^onuse  will  bind  him  personally.    NobUt  v.  Orten,  347. 
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SL  GouBTS  ov  Law  do  not  notice  bare  equities;  but  the  forbearance  to  en- 
force one  is  a  sufficient  consideration  to  support  an  action  of  assumpsit. 
A.,  having  recovered  a  judgment  against  C.*s  estate,  assigned  the  same  to 
K;  and  D.,  the  executor,  having  sufficient  assets  in  his  hands,  promised 
Bb  that  if  he  would  wait  until  his  return,  he  would  pay  the  judg* 
ment:  Iltld,  that  such  promise  was  a  sufficient  consideration  to  support 
assumpsit.    Id, 

S.  GxNERAL  FoBBSASANCE  TO  Stte,  as  a  consideration  for  a  promise,  is  to  bo 
intended  a  perpetual  forbearance.    SidvotU  v.  EvanSy  387. 

4.  FoRBXA&ANCE  FOB  A  BsASOVABLB  TiHB  is  a  Sufficiently  certain  considera- 

tion to  support  an  action.    Id, 
ft.  Pbomisb  in  Wbitiko  tob  Valub  Eecetvsd,  Impobtr  a  Conbzdjbbatiov 

for  an  undertaking  to  pay  the  debt  of  another.    McMorris  v.  HemdM^ 

515. 
t,  Pekfect  Mobal  Obuoatiok  is  a  SuTFiciEirr  Coksidebatiok  to  support 

an  express  assumpsit  made  after  the  obligation  is  incurred.    Id, 

7.  Keoeiviko  the  BExrEnr  of  ait  Act  Done  bt  Anotheb  is  a  sufficient 

consideration  to  sustain  a  subsequent  express  promise  to  pay  for  the  per* 
formance  of  such  act.    Id, 

8.  Defect  tr  the  OoKamxBATioir  may  be  given  in  evidence  in  diminution 

of  damages  where  fraud  enters  into  the  transaction.  Petfen  v.  Moore^ 
649. 

9l  Idem. — ^Wherever  a  defendant  can  maintain  a  cross  action  for  damages  on 
account  of  a  defect  in  personal  property  purchased  by  him,  or  for  a  non« 
compliance  by  the  plaintiff  with  his  part  of  the  contract,  he  may,  in 
defense  to  an  action  on  the  note  given  for  the  purchase  money,  claim  a 
deduction  corresponding  with  the  injury  sustained.  In  the  case  of  real 
estate,  the  rule  may  be  otherwise.     Id, 

IOl  EvzDEifCE  OF  A  Gbeateb  GoNSiDEBATioir  than  that  expressed  in  the 
deed  is  admissible  in  an  action  for  the  breach  of  the  covenant  of  seisin. 
Belden  v.  Seymour,  661. 

11.  The  Pubfose  of  the  Ackkowledouent  of  a  CoNSiDEBATioir  in  a  deed 
is  to  prevent  a  resulting  trust  in  the  grantor,  and  to  estop  him  to  deny 
the  uses  therein  mentioned.    Id, 

12.  Sale  of  a  Lottebt  Ticket  supposed  to  have  drawn  a  prize,  but  which 
in  fact  had  drawn  a  blank,  is  not  void  for  want  of  consideEation.  Bar* 
mtm  Y.  Bamunif  689. 

See  Bankbuptct  and  Insoltenct,  1;  Equttt,  15. 

CONSPIRACY. 

L  COHSPIBAOT  TO  AoooicpLiSH  AK  UNLAWFUL  AcT  18  perfect  from  the  time 
the  unlawful  agreement  has  been  made.  No  overt  act  is  required  to 
complete  the  crime.     People  v.  Mather,  122. 

Si  A  New  Pabtt  to  a  Pbeviously  Fobmed  Conspibact  becomes  a  fellow* 
conspirator  from  the  moment  he  agrees  to  become  a  party  to  the  unlaw* 
fnl  transaction,  or  does  any  act  in  furtherance  of  the  original  design,  fd, 

5.  It  IS  A  Conspibact  if  the  parties  concur  in  doing  the  act,  although  they 

were  not  previously  acquainted  with  one  another.  Those  who  accede  to 
a  conspiracy  previously  formed,  and  assist  in  its  execution,  become  con- 
spirators.    Id, 


766  Index. 

4.  Mmtomi  of  Crime. — ^A  conspiracy  to  commit  a  mifldemeaDor  is  not  miatgdd, ' 
in  the  misdemeanor,  if  committed.    There  can  be  no  mscger  vnlflH  cot 
offense  is  of  a  higher  grade  than  the  other.    7(2. 

See  iNBiCTMBirrs,  2,  8, 4 

CONSTITUTIONAL  LAW. 
See  DiTOBCi,  L 

CONTRACTS. 

L  BbATH  OV  a  PaBT7  while  a  CoNTBACr  IS  IN  PBOOBESflp  if  a  sii^  Sfld 

remains  to  be  done  to  complete  it,  pats  an  end  to  the  contract.  Maetier^§ 
AdministrcaorsY.  FrUh,  262. 

■  

%  DocTRiHB  ov  Relation  hat  Operate  on  Formal  Acts  relating  to  the 
proof  of  a  contract,  but  not  on  acts  essential  to  its  validity.    Id. 

8b  AoT  Done  bt  one  Party,  after  the  Deai'h  of  the  Otheb,  which 
was  essential  to  the  validity  of  the  contract,  can  not  take  effect  by  re- 
lation to  the  time  when  the  deceased  party  was  living.    Id, 

4.  Proposition  to  Sell  must  Continue  down  to  its  Aooeftancs  to  con- 
stitnte  a  binding  contract  of  sale.     Id, 

6.  Contract  is  not  Closed  while  ant  Mutual  Act  between  the  parties 
remains  to  be  done  to  give  either  a  right  to  have  it  carried  into  effeok 
Id. 

6.  In  Case  of  a  Contract  of  Sale  by  Letter  between  parties  at  a  dis- 
tance,  the  will  of  the  party  making  the  proposition  to  sell  most  eontinne 
until  the  other  party  shall  have  received  the  letter,  and  signified,  or  had 
an  opportunity  to  signify,  his  acceptance,  in  order  to  constitnte  the 
"meeting  of  minds '*  necessary  to  complete  the  contract.    Id. 

?•  Willingness  to  Contract  once  Manifested  is  presumed  to  oontinna 
for  the  time  limited  by  the  offer,  or,  if  not  so  limited,  ontil  expressly  re- 
voked, or  overcome  by  a  contrary  presumption.    Id. 

&  AocEFTANCB  OF  A  SUBSISTING  Wrtiten  Okfer  TO  Sell  Completes  the 
bargain,  though  the  party  offering  has  no  knowledge  of  the  aooeptanoe 
at  the  time.    Id. 

9.  Mtebx  Determination  of  the  Mind  to  Accept,  if  unacted  on,  can  never 

be  an  acceptance.     Id. 

10.  Manifestation  of  a  Formed  Determination  to  accept,  communicated 
or  put  in  the  proper  way  of  communication,  to  the  party  making  the 
offer,  is  a  sufficient  acceptance.    Id, 

11.  Positive  Acts  or  even  Silence  may  constitnte  an  acceptance,  accord- 
ing to  the  circumstances  of  the  case.     Id. 

12.  Letter  Written,  but  Remaining  in  the  Wrfter's  Hands,  or  under 
his  control,  is  not  an  acceptance.     Id. 

13.  Promise  to  Accept  upon  a  Contingenct  is  not  an  acceptance,  though 
the  contingent  event  should  happen.     Id. 

14.  If  the  Event  Happens,  and  the  act  promised  is  performed,  while  the 
offer  ia  still  subsisting,  the  bargain  is  closed.    Id. 

15.  Question  whether  an  Offer  Continues  until  a  particular  time,  if  no 
time  is  expressly  limited,  is  a  matter  of  fact  to  be  determined  from  the 
conduct  of  the  party  making  the  offer.     Id, 

16.  Acts  of  the  Party  MAi;i>7u  the  Offer,  after  the  death  of  the  other 
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parly,  fhoo^  ineffeotoal  to  complete  the  ooQtnet,  nifty  be  adverted  to  in 
determining  whether  the  offer  was  intended  to  remain  op^    Id, 

17.  AflSBNT  TO  A  Pbopossd  Dklat  in  accepting  an  offer,  may  be  preeomed, 
where  the  party  making  the  offer  replies  to  the  letter  proposing  delay 
without  objecting  to  it.    Id, 

18.  Whkbs  ths  Paatt  Aooxptino  an  Ofher  dies  before  his  letter  reaches 
the  other  party,  the  bargain  is  nevertheless  closed  if  the  offer  still  re- 
mained open  at  the  time  of  acceptance.    Id, 

19l  Rules  of  Constritgtion  of  Ck>NTBAOTS,  at  Law,  are,  in  geneial,  the 
same  as  in  equity.     Roberta  v.  Beatty,  410. 

20.  Dux-Bill  Stating  that  Speoifio  Abtiolis  Abb  "Dub"  to  another 
contains  an  acknowledgment  that  payment  has  been  made  for  them  in 
advance.     Id. 

21.  AoBEEMENTS  TO  Pat  IN  Spboifio  Abticlbs  are  presumed  to  be  made  in 
favor  of  the  debtor,  and  he  may  in  all  cases  put  in  money  in  lieu  of  the 
articles.    Id, 

22.  DxBTOB  Tendering  the  Articles  on  the  Day  Fixed  by  the  agree* 
ment,  continues  his  right  to  pay  the  property  instead  of  money.    Id, 

23.  Special  Request  of  Payment  is  Unnboessaet  when  the  day  and  place 
are  fixed  by  the  contract.     Id, 

24.  Payor  not  Delivering  Property  on  the  day  and  at  the  place  stipu- 
lated in  a  contract  for  the  payment  of  specific  articles,  nor  making  a 
tender  of  the  same,  loses  his  right  of  election  to  pay  in  money  or  prop- 
erty, and  must  pay  in  money.     Id, 

25.  Decisions  on  Contracts  to  Pay  in  Spbcifio  Articles,  in  the  several 
states,  reviewed  and  discussed.     Id, 

26w  Intention  of  the  Parties  must  govern  in  the  construction  of  a  con- 
tract, if  it  can  be  coUected  from  the  instrument  and  the  circumstances, 
and  is  not  repugnant  to  some  settled  principle  of  law.     Id. 

27.  Prevailing  Notions  and  Opinions  in  the  place  where  a  contract  is 
made,  are  presumed  to  have  entered  into  the  contemplation  of  the  par- 
ties, and  if  in  accordance  with  law,  are  not  to  be  discountenanced  in  con- 
struing the  contract.     Id, 

{8.  Entirb  Contract  can  not  be  Apportioned,  unless  the  defendant  dis- 
affirms its  entirety,  by  receiving  a  partial  benefit  under  it.     Id, 

29.  Vbndbb  not  Bound  to  Receive  Part  under  Entire  Contract. — 
Under  an  entire  contract  for  a  specific  quantity  of  goods,  the  vendee  is 
not  bound  to  receive  part;  nor  is  he  liable,  though  part  be  delivered,  to 
pay  for  the  same,  if  willing  to  accept  and  pay  for  the  whole.     Id, 

BO.  Distinction  between  Executory  and  Executed  Contracts  is  that  the 
former  convey  a  choee  in  action,  the  latter  a  chose  in  possession.     Id. 

II.  Instrument  can  only  Regain  Properties  once  Lost  by  a  repetition 
of  the  solemnities  from  which  it  originally  derived  them.  Field^s  Estate^ 
454. 

32.  Prokisb  to  Pay  is  not  a  new  deliveiy  of  an  instrument.    Id, 

33b  Recovery  against  one  Obligor  on  a  joint  bond,  without  satisfaction, 
is  no  bar  to  a  subsequent  action  against  his  co-obligor.  Collins  v.  Le» 
masters,  469. 

34i  The  Right  of  Action  on  a  Debt  is  not  suspended  by  a  parol  agree- 
ment between  the  debtor  and  creditor  that  the  latter  shall  receive  in  sat- 
isfaction professional  services  performed  by  the  debtor.    Although  some 
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aemoes  may  bave  been  rendered,  and  farther  serrioet  wiDing  to  be  p«- 
formed,  an  action  lies  for  the  balance  dne  at  any  time.    BoUb  ▼•  iSXorr, 

66a. 

COBPORATIONS. 

1.  PLAnrmv  Siniro  a  Cobpobation,  as  each,  can  not  deny  its  oorporate  e& 

istenoe  at  a  subsequent  stage  of  the  oaose.  Sodeiy  ▼.  MorrU  Canal  Co^ 
41. 

&  EQirrrr  JuRiSDionoir  to  Dbolabb  Cobpobats  Fbanchisu  Fo&pkitedw 
An  equity  coart  is  not  a  proper  tribunal  for  declaring  oorporate  fran- 
chises  forfeited  or  lost,  or  questioning  the  rights  of  the  corporation,     /d. 

S.  Cxbtivzcatb  of  Stock  nr  a  Land  Comfakt  is  not  land,  but  a  mere 
ohose  in  action;  and  if  such  stock  belonged  to  a  married  woman  whose 
husband  did  not,  during  her  life-time,  reduce  it  into  possession,  it  psssei^ 
on  her  death,  to  her  administrator.    Blahe  ▼.  Jomm,  (S90l 

COSTS. 
See  iKTAirrs,  1,  2,  3,  4, 5,  6u 

CO-TENANCY. 

L  TuBimro  Hoos  Fattxd  on  thb  Ssabbs  jsto  thb  Strsbt,  beoaoae  the 
owner  fails  to  come  and  reoeive  them,  after  being  notified  to  do  ao^  is  a 
breach  of  duty,  for  which  he  is  entitled  to  recover  if  damaged  thereby. 
Sheldon  v.  Skinner,  161. 

2.  A  Tenancy  in  Common  Abibxs  when  the  owner  of  hogs  delivers  them  to 

another  person  who  agrees  to  fatten  them  on  the  shares.    Id, 

8.  A  Co-tenant  of  two  ob  mobb  Chattels  has  no  authority  to  partition 
or  divide  them  without  the  assent  of  his  co-tenants.    Id, 

4.  A  Te^tant  in  Common  mat  Maintain  Tboyeb  against  his  co-tenant  for 
destroying  their  chattel,  as  by  turning  their  hogs  into  the  strset  and  tfaua 
causing  their  loss.    Id. 

&  Pabtition  Infebbsd  fbom  What. — ^Where  a  tract  of  land  held  in  com- 
mon has  been  subdivided  into  lots,  and  one  of  the  lots  has  long  been 
known  and  called  by  the  name  of  one  of  the  tenants  in  common,  and 
there  is  no  evidence  of  any  sobeequent  claim  of  a  tenancy  in  common,  it 
may  fairly  be  inferred  that  there  has  been  a  partition  and  that  such  lot 
was  set  off  to  him  whose  name  it  bears.    Jackson  v,  MiUer,  316. 

t,  JcTDOMENT  AGAINST  A  TENANT  IN  CoMMON  docs  not  prevent  partition,  but 
such  tenant  or  any  of  the  others  may  sue  for  partition,  and  have  the  re* 
spective  shares  set  out  in  severalty.     Bavington  v.  Clarke,  432. 

7*  Pabtition  without  Suit  in  such  a  case,  if  fair,  is  valid.    Id, 

8.  VoLUNTABT  pEBFOBMANCE  OF  AN  AcT  which  could  be  Compelled  by  law, 

is  binding  even  upon  an  infant.    Id. 

9.  Judgment,  in  such  a  case,  binds  only  the  part  afterwards  set  out  to  the 

judgment  debtor.    Id. 

COUNTERFEITING. 

1.  State  Coubts  have  Jubisdiction  to  punish  offense  of  uttering  and  pub* 
lishing  counterfeit  bills  and  notes  Of  the  bank  of  the  United  States;  and 
this  jurisdiction  is  expressly  recognized  by  the  act  of  congress  establishs 
ing  the  bank.    State  v.  TuU,  50a 
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&  Baqvisraa  ov  Inbiotmsnt  fob  Uttkrino  Govhtbeibit  BnxtL— In  an 

indictment  for  uttering  a  farged  bill  of  exchange,  it  is  not  neoeeaary  to 

set  oat  the  indorsement  of  the  payee.    Id. 
S.  PxBSONS  OTHER  THAN  THX  Omcsfts  OF  A  Bank  are  competent  witneases 

to  prove  that  a  bill,  which  purports  to  have  been  issued  by  rach  bank,  is 

a  counterfeit.    Id. 
4.  Ofikiok  of  Witness  that  a  Bill  is  Counterfeit  is  admissible  in  evi* 

denoe,  although  such  witness  has  never  seen  the  officers  of  the  bank 

write,  and  recognizes  their  signatures  only  from  his  general  aoquaintanoe 

with  the  bills  of  such  bank.    Id, 

COVENANTS. 

Where  Cotenaets  are  Mutual,  and  one  neglects  to  perform,  tho  other 
may  tender  performance,  if  the  contract  be  executory,  and  institute  a 
suit  for  damages.    Roberta  ▼.  BeaUy,  410. 

See  Marrtet>  Women,  6. 

CRIMINAL  LAW. 
See  Ck^NSFiRACT;  Counterfeitino;  NUIBAIIOBi  % 

CROPa 
See  Orowino  Crops. 

DAMAGES. 

T&B  Measure  of  Damages  for  the  breach  of  a  contract  **  to  pay  seventy*nine 
dollars  and  fifty  cents  in  salt  at  fourteen  shillings  per  barrel,''  is  the  sum 
agreed  to  be  paid  and  not  the  value  of  the  salt,  on  the  day  specified  for 
payments     Pinney  v.  Oleason,  223. 

See  Libel,  2,  11»  12;  Sales,  8;  Vendor  and  Vendee,  3.  4,  0. 

DEEDS. 

L  Void  Deed  can  not  be  Confirmed,  but  a  voidable  deed  may  beu    Chea$ 

y.  C7aeM,  350. 
2.  Deed  Procured  bt  Actual  Fraud  is  void,  and  can  not  be  confirmed.   M 
8.  Drltvert  is  Requisite  to  the  Legal  Ezeoxttion  of  a  Deed,  and  such 
delivery  may  be  actual,  by  doing  something  and  saying  nothings  or  ver^ 
bal,  by  saying  something  and  doing  nothing,  or  it  may  be  both.    Id, 

4.  Delivert  mat  be  to  the  Partt,  or  to  any  one  for  him,  if  duly  author* 

ittd,  or  even  to  a  stranger,  for  the  use  of  the  party,  without  authority. 
Id. 

5.  Bbcordino  a  Deed  is  not  Deliyert,  but  only  evidence  of  it    Id, 

6u  Deed  Presumed  Made  at  its  Date. — Every  deed  is,  prima /ode,  pre- 
sumed to  have  been  made  on  the  day  of  its  date.    ffaU  v.  Benner^  394 

7.  Deed  Takes  Effect  from  its  Delivert,  which  is  presumed  to  be  on  the 

day  of  its  date  until  the  contrary  appears,  and  the  time  of  delivery  is 
material  and  is  to  be  tried  by  a  jury.    Id. 

8.  A  Defectivelt  Executed  Deed  will  be  established  in  equity  as  against 

the  grantor.    Carter  v.  Champion,  695. 

See  Appurtenants;  Married  Women. 
An.  Dm.  Vol.  XZI— 48 
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DEFAULT. 
See  PLBADora  and  FBAcncii  44 

DISCOVERY. 

1.  Chakgbbt  will  Comfxl  a  DracoYEBT  in  aid  of  a  Bait  at  law  where  the 

leading  oironmatanoes  rest  in  the  knowledge  of  the  defendantb    Skiimtr 
y.  Judsan,  691. 

2.  Whether  the  Aotiox  be  nr  Tout  or  on  GoHTRAcr  in  aid  of  which  the 

diflcovery  is  eonght,  if  the  plaintiff  has  an  equitable  right,  a  dieoovery 
will  be  enforced.    Id. 
8.  To  Detect  Fraud  and  iMPOsmov,  and  to  eet  aride  a  frandnlent  ooa- 
▼eyance,\a  discovery  Mrill  be  decreed.    Id, 

4.  No  PBRSoy  IS  Obuobd  to  Answer  matter  of  acandal,  nor  to  make  dia- 

oovery  of  that  which  may  subject  him  to  a  forfeitore  or  penalty.    Id, 
6.  **  SGAin>AL  **  is  here  used  in  a  technical  sense,  and  is  applicable  to  orime 
oxily.    Id. 

6.  Where  the  Statute  of  Lhotations  has  Run,  the  defendant  must 

answer,  as  the  penalty  can  not  be  enforced.    Id. 

7.  Iv  THE  Penalty  is  waived  by  the  plaintiff  and  by  all  thoee  who  could 

claim  any  part  thereof,  the  defendant  is  bound  to  make  disooveiy.     Id, 

8.  Principles  Applied  to  a  Bill  for  a  Discovert  in  a{d  of  an  action  of 

ejectment  against  one  alleged  to  hold  under  a  deed  in  trust  for  the 
grantor.    Id. 

9.  That  a  Third  Person  is  acquainted  with  the  facts  sought  after  is  no 

ground  of  demurrer  to  the  bill.    The  objection  may  be  raised  and  ez* 
amined  on  the  hearing  of  the  bilL    Id. 
Id  A  Bill  for  a  Discovert  in  aid  of  an  action  at  law  must  allege  faott 
showing  that  the  court  in  which  the  action  is  pending  has  jurisdietiQn 
thereot    Id, 

DISTRIBUTION. 

See  Succession. 

DIVORCE. 

L .  Oeneral  Laws  Authorizino  Divorces  are  not  in  conflict  with  the  con- 
stitutional provision  prohibiting  laws  impairing  the  obligation  of  cod« 
tracts;  provided  the  legislature,  in  the  ezerdse  of  its  power,  does  not 
pass  beyond  the  rights  of  its  own  dticens  and  act  upon  the  rights  of  the 
citizens  of  other  states.     Tolen  v.  Tolen,  742. 

5.  Circuit  Court  has  Jurisdiction  of  Action  for  divorce,  under  the  laws 

of  this  state,  where  the  plaintiff  has  been  a  resident  of  the  state  for  one 
year,  although  the  marriage  contract  was  entered  into,  and  the  cause  of 
divorce  arose  in  another  state,  and  the  defendant  is  not,  and  never  was, 
a  resident  of  this  state.    Id. 
8.  Lex  Domcnji  is  the  Rule  of  Decision  in  an  action  of  divorce.    Id. 

EQUITY. 

1.  Eqititt  will  not  Aid  in  Worxino  a  FoRVxrruRBof  a  privilege,  divesting 
VI  estate,  taking  away  a  right  by  condition  subsequent  or  otherwise,  or 
subjecting  a  party  to  a  penalty  by  discovering  a  matter  rendering  illegal 
an  act  already  done.    SmUh  v.  Allen,  33. 
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2.  Ruu  BOXB  KOT  Afflt  TO  A  SuTT  TO  RsFOBM  A  Bo2n>  f  OF  the  limits  of  a 
prison  after  f orf dtare.    Id, 

8.  Equttt  will  Rblikvs  against  a  Plaijt  MiSTAza  as  well  as  against  mis* 

representation  and  fraud.     Ashcom  v.  Smith,  437. 
4b  Whxrb  Pabtixs  to  a  Contraot  arb  Goktsnt  to  take  the  risk  of  its 

turning  out  in  a  particular  way,  equity  will  not  relieve  against  the  event. 

Id, 
6.  Pabtt  IUesobtino  to  Eqititt  who  has  a  legal  remedy  is  bound  wherever 

he  would  have  been  at  law.    App  v.  Drei^cf^,  447. 

6.  All  ocb  Remedibs  abb  at  Law  in  Pennsylvania,  and  to  be  sought  by- 

action  since  we  have  no  court  of  chancery;  but  it  seems  that  there  may, 
nevertheless,  be  cases  not  within  the  statute  of  limitations.    Id, 

7.  Equttt  Jubisdictiok.— A  court  of  equity  will  not  entertain  jurisdiction  of 

a  matter  previously  determined  in  another  court  where  the  parties  had 
an  opportunity  to  litigate  their  rights,  unless  they  were  prevented  from 
so  doing  by  circumstances  which  are  a  ground  for  equitable  interference, 
such  as  accident  or  surprise.  McClurt  v.  MUler,  522. 
&  IssumciKST  Gbound  tob  Equitablb  Eelibf.— An  administrator  who, 
being  cited  at  short  notice  to  account  before  tho  ordinary,  failed  to  ap- 
pear, and  had  a  decree  entered  against  him,  will  not  be  relieved  from  a 
judgment  at  law  in  an  action  on  such  decree,  which  denied  him  the  right, 
in  such  action,  to  offer  in  discount  a  claim  against  one  of  the  distributees, 
when  no  circumstances  are  shown  which  deprived  him  of  the  opportunity 
of  setting  up  the  discount  before  the  ordinary.     Id, 

9.  Bill,  When  Retained,  although  Complainant  not  Entitled  to  Re- 

lief.— ^Where  the  defendant  consents  to  allow  items  of  an  account  to 
which  the  complainant  was  not  entitled,  the  bill  will  be  retained  for  the 
purpose  of  allowing  a  reference  to  settle  the  amount  of  such  items.     Id, 

10.  Equity  will  not  Entebtain  a  Dibegt  Appeal  from  the  dedsion  of  a 
court  of  law  having  coextensive  jurisdiction  of  the  subject-matter.  Hen' 
deraon  v.  MUeJtell,  526. 

11.  Keglioencb  of  Pabtt,  or  of  those  acting  for  him,  is  no  ground  of  equity 
jurisdiction.    Id, 

12.  That  Defendant  was  a  Lunatic  is  no  ground  for  relief  in  equity 
against  a  judgment  at  law  rendered  against  him,  unless  it  appears  that  he 
was  not  represented.    Id, 

13.  Detebmination  of  Casb  at  Law,  under  act  of  1792,  providing  for  the 
submission  of  the  condition  of  a  bond  to  a  jury,  is  final,  and  condndes 
the  court  of  equity.     Id, 

14.  Objection  to  thb  Jubisdiction  will  be  Sustained  even  after  ao* 
count  taken  under  decretal  order  from  which  defendant  ought  to  have 
sooner  appealed;  but  such  account  will  be  sustained  for  what  the  de- 
fendant's answer  admits.    Id, 

15.  Gboss  Inadequacy  of  Consideration  in  connection  with  circumstances 
evincing  an  unconscientious  advantage  taken  of  one  of  improvident  habits 
will  afford  grounds  for  setting  aside  a  contract  in  equity.  McKinney  v. 
Pinckard,  601. 

10.  To  Persons  Selling  Expectant  Interests,  although  they  do  not  stand 
in  the  relation  of  expectant  heirs,  equity  extends  an  anxious  protection, 
and  trivial  circumstances  added  to  inadequacy  of  price,  will  bo  sufficient 
to  set  such  sales  aside.    Id, 
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17.  To  EvTORCS  THE  Spbczfio  Fsrvormakcb  of  agreements  is  an  Appro* 
priate  office  of  chanoety.     Morgan  v.  Af organ,  638. 

18.  Tbx  Pbevention  of  Litigation  under  some  circnmstanoes  fonntasalH 
ject  for  chancery  jurisdiction.  To  prevent  multiplicity  of  suits  whsr» 
one  has  a  right  which  various  persons  may  controvert  in  different  actions^ 
equity  will  lend  its  aid  and  direct  an  issue  to  try  the  right.     Id, 

IOl  It  18  MO  OsJEcnoN  in  such  case,  to  the  interference  of  chancery,  that 
the  complainant  has  not  established  at  law  the  right  which  the  bill  aeeka 
to  quiet.    Id, 

SXk  Ak  Equitable  Tttlb  Prbvails  afijainst  the  creditors  and  porohaaecs  of 
him  who  has  the  mere  naked  legal  title.    /<!. 

See  Bills  of  Peace;  Cobpo&ationb,  2;  Disoovb&t;  Exboutqhe  and  Ad* 
ministbatobs,  6;  Mistake,  1,  2,  3;  Obphaks'  Ooubt,  ?• 

ESTATES  OF  DECEASED  PEBSON& 

1.  Cbeditobs*  Interest  is  Pabamount  to  the  title  of  the  heirs  and  devi-^ 

sees,  and  to  the  will  of  the  testator.    Brueh  ▼.  Lantt,  45& 

2.  Ezecutob  Pubchasino  Takes  the  Estate  subject  to  the  trusts  to  which 

it  was  liable  before  the  sale  in  such  a  case.    Id. 

8w  Cbeditobs  mat  Pitbsub  their  Bsmedt  against  the  executors,  and  sell 
the  land  on  judgment  and  execution  notwithstanding  such  sale.     /<!. 

i.  Devisees  and  Heirs  mat  Validate  such  a  sale  by  accepting  their  re- 
spective shares  of  the  purchase  money  with  knowledge  of  the  facts,  but 
such  affirmance  does  not  affect  the  rights  of  creditors.    Id, 

&  Upon  a  Bill  bt  Certain  Creditors  of  a  Decedent's  Estate  seeking 
to  charge  their  claims  upon  the  realty  in  the  hands  of  devisees,  other 
creditors  should  have  an  opportunity  of  coming  in,  and  of  sharing  in  th» 
equitable  assets.     Kinney  v.  Harvey^  597. 

t.  The  Monet  is  Substituted  for  the  Land,  by  a  sale  under  the  order  of 

the  orphans'  court,  and  the  proceeds  are  to  be  distributed  among  tho- 

oreditors,  in  the  order  of  their  claims  against  the  land.    MeLtmakcai  v. 

Wyant,  363. 

See  Orphans'  Court. 

ESTATES  TAIL. 

1,  An  Alienation  in  Feb  bt  a  Tenant  in  Taxi»  exeonted  with  geneml 
warranty  in  1769,  the  tenant  dying  in  1816,  conveys  to  the  alienee  a  fee 
simple,  by  reason  of  the  acts  of  1769  and  1785,  abolishing  estates  tail. 
Omdqf  V.  Turman,  608. 

&  All  Estates  Tail  were  Docked  bt  the  Act  of  1776;  those  created 
before  the  enactment  instctnter  and  ipso  /aeto;  those  to  be  thereafter 
created,  from  the  moment  of  their  commencement.  The  act  indnded  es- 
tates tail  in  abeyance.     Id. 

3.  An  Estate  in  Abetance  may  be  barred  or  destroyed  by  a  legislative 

enactment.    Id. 

4.  Writs  of  Formedon  may  be  resorted  to  to  recover  est»tes  in  fee  made 

such  by  the  act  of  1776,  where  they  would  have  been  the  appropriate 
remedy  had  the  estates  remained  estates  taiL    Id, 
A,  Deed  of  Lease  and  Release  by  tenant  in  tail  works  a  disiwntinuaniTftt 
IJ, 
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ESTOPPEL. 

1.  GsMSRAi.  BaoiTAL  IS  NO  EsTOPFBL,  bnt  a  recital  of  a  partioolar  Uct,  if 

material,  is  an  estoppel.    Hall  v.  Benner,  394 
%  RioiTAL  rx  A  Shxbifv's  Debb  of  the  date  of  the  sale,  does  not  estop  the 

grantee  from  showing  that  it  was  made  on  another  day.    Id. 
3b  MiSTAKB  IN  A  Sheriff's  Deed  should  not  be  permitted  to  prejndioe  the 

grantee's  rights  by  way  of  estoppeL     1<L 
4b  Lessee  Induced  bt.  Fbaud  or  Management  to  aooept  the  lease  is  not 

estopped  from  disputing  the  lessor's  title.    Id, 

5.  Ebtofpel  in  Pais  always  arises  from  an  act  done,  such  as  partition,  entry, 

livery,  acceptance  of  rent,  or  of  an  estate.    FiekPa  EtkUe,  447. 
6b  No  Estoppel  is  to  be  Taken  bt  Infebengb  or  argoment,  even  in  pleads 

ing,  but  it  ought  to  be  a  predse  affirmation  of  that  which  makes  the 

estoppel.    Id, 
7*  BocTiBiNE  OF  Estoppel,  though  beneficial  in  many  respects,  is  not  to  be 

extended  to  new  cases.    Id, 

See  Corporations,  1;  Landlord  and  Tenant,  2, 3, 5, 6;  Married  Women,  7. 

EVIDENCE. 

L  A  Leadino  Question  is  not  always  capable  of  being  fully  answered  by 

yes  or  no;  for,  though  not  answerable  by  either  of  these  monosyllables, 

it  is  leading  if  it  suggests  the  response  which  the  questioner  desires. 

People  y.  Mather,  122. 
SL  When  the  Witness  Appears  to  be  in  the  interest  of  the  adverse  party, 

the  court  may  properly  permit  the  direct  examination  to  approach  or 

assume  the  form  of  a  cross-examination.    Id, 
8b  Questions  Belatino  to  Introductort  Matter,  and  designed  to  bring 

the  mind  of  the  witness  to  some  point  material  to  the  issue,  may  be  put 

in  the  leading  form.    Id. 
4.  The  Words  **  Whether  or  Not,"  preceding  a  leading  question,  do  not 

relieye  it  of  its  objectionable  form  or  character.    Id, 

6.  A  Question  which  Assumes,  as  proved,  an  unproved  laot^  is  not  per- 

missible even  on  cross-examinatioa.    Id. 

6.  Permittino  the  Re-examination  of  a  witness,  is  an  exerdse  of  disere 

tion  which  the  appellate  court  will  not  review.    Id, 

7.  Parol  Evidence  is  not  Aniffraarnra  to  vary  a  written  contract,  either 

by  showing  that  its  expressed  terms,  or  its  legal  construction  and  effect^ 
do  not  accord  with  the  previous  agreement  of  the  parties.  La  Farge  v. 
Rickeri,  209. 
8b  Parol  Evidence  of  the  Plage  where  Articles  mat  be  Delivered, 
in  pursuance  of  a  written  contract  in  which  no  place  of  delivery  is  named, 
is  inadmissible,  because  the  law  fixes  the  place  when  the  agreement  is 
silent.    Id, 

9.  Admissions  by  One  of  Several  Administratobs  may  be  admitted  in 

evidence,  but  they  can  not  be  considered  by  the  jury,  unless  the  other 
administrators  made  like  admissions.     Fontyth  v.  Oansony  241. 

10.  Declarations  to  Contradict  Patent.— Declarations  of  one  of  a  number 
of  patentees  named  in  a  patent^  that  his  name  was  only  used  for  the  ben- 
efit of  another,  are  not  admissible  to  contradict  the  legal  evidence  of  the 
patent.    Jackeon  v.  MiUer,  316. 
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11.   DSCLABATIONS    OF  A  PaTENTEX    THAT  Hb  HAS  CONTETXD    tLe    lUld  tS 

another  who  has  carried  the  deed  beyond  the  jurisdiction,  may  be  admii- 
sible,  not  as  a  diaclaimer  of  title,  but  as  seoondary  evidence  oi  the  exist-' 
ence  and  contents  of  the  deed.    Id, 

12i  Paktt  can  only  Avail  Himself  of  such  declarations  by  first  showing 
^hat  he  has  succeeded  to  the  rights  of  the  grantee  in  the  deed,  and  thak^ 
this  is  the  best  evidence  he  can  produce  of  the  ezistenoe  and  contents  ol* 
the  deed.    Id, 

18.  Book  Pubfortino  to  be  a  Rboistee  of  Sales  of  confiscated  estates, 
under  the  statute  of  17S4,  but  not  authenticated  by  the  signatore  of  Um. 
3ommissioner  or  of  any  authorized  person,  and  not  shown  to  have  been' 
found  in  the  commissioner's  possession,  or  among  his  papers,  if  he  is 
dead,  is  not  evidence  of  a  sale  stated  therein,  though  it  has  been  in  the 
clerk's  office  for  many  years.    Id» 

14.  G&astor's  Subsxquskt  Dbclabatioks  are  not  admissiblo  to  i&validata, 
his  deed.    Chess  v.  Chess^  350. 

15.   AOMTHSTHn.TTT  OF  SUBSXQUSMT  DxCLABATIOini  ON    IflSUB  AS  TO  SaWIIT. 

A  grantor's  declarations,  made  soon  after  executing  the  deed,  are  admissi** 
ble  to  show  his  state  of  mind,  where  it  is  alleged  that  he  was  insane 
when  he  executed  the  deed.    Id, 

16.  Parol  Evidenob  is  Admissiblb  to  show  what  was  usually  let  or  oocu-^ 
pied  with  the  land,  messuage,  mill,  or  manor,  conveyed  by  a  deed,  whsa 
the  extent  of  the  claim  is  not  apparent  on  the  face  of  the  deed.    HaU  v. 
Betmer,  394. 

17.  An  Ancient  Beoord  of  a  Deed  made  forty  years  ago  in  the  book  kepi' 
for  the  puipose  of  recording  deeds,  and  in  the  handwriting  of  the  deric 
in  office  at  the  time,  though  not  signed  or  certified  by  him,  is  admiswble 
on  behalf  of  the  grantee,  not  only  to  prove  the  deed  recorded,  but  also 
the  execution  and  contents  of  the  deed,  the  original  being  lost  or  de- 
stroyed.   Booge  v.  Parsons,  557. 

18.  Pboof  of  Adultbbous  Intebooubsb  of  the  prisoner  with  another  wo* 
man  is  admissible  to  rebat  the  presumption  that  he  was  not  the  muidanc 
of  his  own  wife.    SUUe  v.  WaUans,  712. 

See  AoENor;  Boundaries;  Coitntbrfeitino,  8^  4;  Witn—l 

£XCEPTION& 
See  Plbadino  and  PRAonos. 

EXBcunoNa 

1.  Leyt  on  Property  under  Ezeoxttion  is  not  a  satisfaction  of  the  Judg- 

ment in  fact,  but  only  constractively  so,  to  prevent  wrong,  and  i^  aftec 
such  levy,  the  defendant  obtains  possession  of  the  property  levied  upon, 
such  levy  does  not  amount  to  a  payment,  constmctive  or  otherwise.  /■ 
the  Matter  of  Samuel  King,  335. 

2.  Execution  of  an  Elder  Date  is  Entitled  to  Prefkrbncb,  and  those 

of  the  same  date  to  an  equality  in  the  division  of  the  proceeds  of  sales 
made  by  the  sherifT,  without  regard  to  the  time  of  their  delivery  to  the 
sheriff,  provided  the  parties  act  bona  fide,  and  the  executions  are  deliv- 
ered before  the  return  day  and  before  the  sale.     Palmer  v.  Clarke,  340 
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S.  Gbsditob  who  Essps  his  Ezxodtion  in  his  pocket,  for  the  purpose  of 
preventing  the  same  from  being  acted  on,  loses  the  priority  of  his  lien 
over  other  execution  creditors,  who  are  diligent  in  enforcing  their  judg- 
ments.   Id, 

4.  Creditor  who  Dntxcrs  thb  Sheriff  not  to  sell  under  his  ezeontion« 

unless  some  other  creditor  forces  a  sale,  loses  the  priority  of  his  lien.  IdL 

5,  Cbeditors  who  have  acquired  a  lien  upon  the  property  of  the  defendant 

in  execution,  are  preferred  to  the  defendant's  Tendees  of  the  property 
levied  on,  because  the  defendant  could  not  sell  more  than  he  has,  and 
every  purchaser  buys  on  the  seller's  responsibility.  Id» 
C  Several  Fieri  Facias  having  been  issued  on  the  same  judgment,  and 
having  been  all  acted  on  in  good  faith,  without  producing  satisfaction, 
the  last  of  them  relates  to  the  te^  of  the  first,  and  binds  the  defeud- 
ant's  property  from  that  time;  but  where  the  original  or  any  intermediate 
writ  never  was  delivered  to  the  sheriflf,  the  lien  only  relates  back  to  the 
one  under  which  the  sheriff  proceed.    Id, 

7.  Sheriff's  Return  is  Conclusive  upon  a  rule  to  apply  the  money  in  his 

hands  to  a  particular  writ,  and,  in  making  such  application,  the  court 
acts  solely  on  the  facts  stated  in  his  return.    Id, 

8.  Levy  bt  Deputt  Sheriff,  who  was  plaintiff  in  the  execution  under  which 

it  was  made,  is  void,  and  a  sale  under  such  levy  vests  no  title  in  the  pur- 
chaser.   Singletary  v.  Carter,  480. 

A.  No  Officer  who  is  Interested  in  a  Suit  can  serve  any  process  apper- 
taining to  it,  from  the  commencement  to  the  conclusion.    Id, 

Id  Real  Estate  was  Subjected  to  Sale  on  Execution  at  an  early  day 
in  Pennsylvania,  whether  the  debtor  were  living  or  dead.    Bruch  ▼ 
Lawtz,  458. 

See  Exemptions;  Partnership,  4,  6;  Sheriffs. 

^      EXECUTORS  AND  ADMINISTRATORS. 

L  Executor  or'  Guardian  hat  Employ  an  Agent  or  clerk  at  the  expense 
of  the  estate,  where  it  is  for  the  benefit  of  such  estate.  Vanderheyden  v. 
Vanderheyderif  86. 

2.  Compensation  to  an  Executor  or  guardian,  for  his  services,  is  confined 
to  the  commissions  allowed  by  law.    Id, 

8*  Where  Annual  Rests  are  Made  in  an  executor's  or  guardian's  account, 
for  the  purpose  of  charging  him  with  interest,  he  is  entitled  to  have  his 
conmiissions  deducted  at  each  rest  on  moneys  actually  received  and  dis- 
bursed during  the  year.    Id, 

4b  Makino  of  Such  Rests  is,  in  Fact,  an  Annual  Settlement  of  the  ac- 
count, and  commissions  may  be  allowed,  not  only  on  the  sums  actually 
received  and  disbursed,  but  also  on  the  final  balance.    Id, 

&  Submission  of  a  Matter  to  Arbitration  by  an  executor  was  formerly 
regarded  as  an  admission  of  assets,  but  it  is  not  so  now,  and  is  consid- 
ered merely  as  a  mode  of  ascertaining  matters  on  which  the  parties  can 
not  agree.     Konigsmacher  v.  Kimmelf  374. 

6w  Equmr  Jurisdiction  to  Settle  Affairs  of  Executors. — Formerly  the 
affiurs  of  executors  were  principally  settled  either  in  ecclesiastical  courts, 
or  in  courts  of  law,  but  now  the  accounts,  settlements,  and  responsibili- 
ties of  executors,  administrators,  and  guardians  are  included  with  other 
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traits  in  the  jiuudioti(m  of  the  conrt  of  chaacery  and  are  elmost  esdi- 
sively  determined  in  that  court.    Id, 

7.  EXXOUTOBS,  ADMIKISrBATDBS,  OB  OUABDIAVB  ABS  LlABIB  OHLT  £or  whsl 

they  actually  receive,  except  in  caeca  of  gross  n^ligenoe.    Id, 

8.  EXBOUTOB  AFFEB  SjETTLnCBirT  OF  HIS  AOOOUNT  IS  NOT  A  TbUBTXB  forths 

balanoe  in  his  hands,  but  is  merely  a  debtor  therefor,  and  the  statute  of 
limitations  will  run.    App  v.  DrMnieh^  447. 

Sl  Ezxcutob  is  kot  a  Tbustbb  fob  a  Sum  Chabgxd  to  bb  Dux,  but  de- 
nied, and  not  appearing  to  be  due  at  the  settlement*  and  is  protected  by 
the  statute  of  limitations.    Id, 

10.  In  AN  Action  against  Two  Exbcutobs  to  Reoovxb  a  Lboact,  one  of 
them  having  no  assets  in  his  hands  may  separately  plead  plene  <uf mmifCro- 
vUl  and  if  it  be  found  for  him,  there  can  be  no  recovery  against  him.    Id, 

IL  Ezxcutob  Pubchasino  at  a  Salx  bt  thx  Ezxoutobs,  pursuant  to  a 
power  in  the  will,  is  not  a  bona  fide  purchaser  within  the  meaning  of  the 
act  of  1797,  whether  the  purchas^is  made  directly  or  indirectly.  Bruck 
V.  LantZt  458. 

12.  Such  Salx  is  Voidablx,  but  not  void.    Id, 

13.  PowxB  OF  Salx  in  a  Will  Constitutxs  thx  Ezxoutobs  Tbubixxb  for 
devisees  and  heirs  in  such  a  case,  and  the  law  and  the  devise  oonstitutt 
them  trustees  for  the  creditors.    Id, 

14.   ADMINISTBATBrZ  CAN  NOT  AVOID  PUBCHASX  MaOX  AT  HEB  OwN  SaLI^ 

when  the  cettuique  trust  is  satisfied  with  it;  the  right  to  avoid  such  pur> 
chase  belongs  to  fche  cestui  que  trust  alone.     McGlure  v.  Miller,  622. 

15.  Husband  who  Bxgxivxd  Pbopxbtt  as  Adunistbatob  of  his  Wife,  can 
not  afterwards  deny  that  it  was  hers,  or  daim  it  by  virtue  of  his  marita> 
right.    Blahe  v.  Jones,  530. 

10.  An  Ezxcutob  Who  has  Advanced  Monxt  to  the  estate,  by  paying  the 
claims  of  creditors,  will  be  entitled  to  stand  in  the  place  of  such  credit- 
ors, in  a  suit  instituted  by  creditors  to  have  the  real  estate  subjected  to 
the  payment  of  their  debts.    Kinney  v.  Harvey,  597. 

17.  The  Liabilttt  of  an  Administbatob  dx  Bonis  Non  is  prospective,  and 
restricted  to  the  estate  not  administered.    Alsop  v.  Mather^  703. 

18.  Such  an  Administbatob  is  not  in  Fbtvitt  with  a  preceding  ezecatoc 
or.  administrator,  and  is  not  liable  for  their  default  or  devastamL    Id. 

19.  A  Judombnt  against  an  Ezxcutob  can  not  be  made  the  foundation  of  a 
suit  against  administrator  de  bonis  non.    Id, 

20.  Whxbx  thx  Ezxcutob  of  a  Dbckasxd  Pabtnxb  carries  on  the  bnainass 
with  the  surviving  partners,  the  executor  becomes  a  copartner,  and  is 
liable  personally  for  the  debts  of  the  company.    Id, 

See  Estates  of'  Dxcxasxd  Pxbsons,  2,  3;  Obphans*  Coubt,  0;  Salx&  t. 

EXEMPTIONS. 
1.  A  Pobtablx  Machink,  gallxd  a  Bill  and  Jxnnt,  used  for  spinning 

and  manufacturing  cloth,  is  not  exempt  from  attachment  and  executioo. 

KHJbum  V.  DemnUng,  543. 
8.  Pbintino  Pbxss  and  Types  are  not  tools  within  the  meaning  of  the  ex 

emption  laws.    Spooner  v.  Fletcher,  579. 

FEMES-COVERT. 
See  Married  Womxn. 
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FIXTUBES. 

Kacbzhibt  07  Faoxobt— Whbk  Personal  Pbopiett.— Maohfiieiy  of  a 
ootton  factory,  in  no  way  attached  to  the  building,  oonaisting  partly  of 
•pinning  frames  standing  upon  the  floor,  around  the  feet  of  which  cleeti 
were  plaoed  and  nailed  to  the  floor;  and  partly  of  other  machines,  to  the 
poets  of  which  iron  plates  were  attached,  through  which  wood-sorewi 
pssBod,  fastening  them  into  the  floor,  is  personal  property.  Sw^t  r. 
Thompmm^  718. 

FORBEARANCE  TO  SUE. 

See  CoiraiDBBATZON,  1,  2,  3»  i. 

FORFEITURES. 
See  EQumr,  1,  2. 

FORMEDON. 
See  Estates  Tail,  4. 

FORMER  RECOVERY. 
See  CoKTRACTs,  33;  Res  Judicata. 

FRAUD, 

L  OoNOBALMXNT  HOT  Fbaxtdulent,  WHBN.—If  no  affirmative  act  remains 
to  be  done  by  a  party  making  an  offer  of  sale,  the  withholding  of  in« 
formation  by  the  purchaser,  affecting  the  price  of  the  article,  when  he  is 
in  a  situation  to  dose  the  bargain  and  does  so  before  the  information 
could  have  reached  the  other  party,  affords  no  ground  for  presuming 
fraud.    MacUer'8  Adm*r8  v.  FrUh,  262. 

2.  Silence  Postpoztes  One's  Right  only  when  silence  is  fraud.    Bobkmm 

▼.  Juatke,  407. 

3b  Fraudulent  Concealment  ov  Tttlb  can  not  be  imputed  where  the  par|y 
was  ignorant  of  his  title.    Id, 

4b  One's  Tttlb  mat  be  Postponed  without  Fraxtd  by  positive  acts  for 
whose  consequences  he  is  civilly  liable,  without  regard  to  his  ignoranoe 
or  knowledge,  because  a  loss  which  must  fall  on  one  of  two  innocent 
persons  should  be  borne  by  him  whose  act  occasioned  it.    Id. 

See  DisoovEBT;  Sales,  7;  Statute  of  Limitations.  2. 
FRAUDULENT  CONVEYANCES. 

1.  CONTITANCB  BT  A  FaTHBB  ON  THE  VeBOB  OF  InSOLVENCT  tO   hiS   SODS, 

in  consideration  of  an  agreement  to  pay  off  certaui  judgments  against 
him,  and  to  maintain  himself  and  his  family,  is  fraudulent  as  to  creditors. 
JohnsUm  V.  Harvyt  426. 
2l  Pubohaseb  fbom  the  Sons  is  Affected  bt  the  Fbaud  if  the  language 
of  the  deed  renders  it  probable  that  there  are  creditors  to  be  defrauded, 
so  as  to  put  a  cautious  and  conscientious  man  oq  inquiry.     Id. 

3.  FBAUDtTLENT  CoNVETANCE  IS  NO  CONVEYANCE  against  thoso  to  be  de- 

frauded, though  good  between  the  parties.     Id, 

4.  Debtor  mat  Confirm  a  Sheriff's  Sale,  on  execution  against  him,  of 

land  which  he  had  previously  conveyed  in  fraud  of  creditors,  so  as.  to 
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onre  irregalarities  in  such  sale,  by  reoeiTing  the  reaidao  of  the  proceedi^ 
or  by  any  act  evinoing  bis  assent  to  the  prooeedings,  he  being  still  the 
owner  so  far  as  the  creditor  is  concerned.     Id. 
6.  SucB  Conubmation  Operates  on  the  Debtor's  Title  to  the  land,  and 
not  on  his  grantee's  right  to  the  proceeds.    Id, 

6.  FltAUDOLBNT  C:k)NyBTA2ICE  CUSTS  NO   EqITHT  ON  THE  CREDITOR,  in  SUCh 

a  case,  to  see  the  application  of  the  surplus  purchase  money,  as  between 
the  grantor  and  grantee.    Id, 

7*  GiVT  OF  Father  to  ms  Child,  of  a  small  part  of  his  estate,  made  at  a 
time  when  the  donor  was  perfectly  solvent,  will  be  supported,  although 
he  afterwards  become  insolvent,  and  an  inconsiderable  portion  of  a  debt 
existing  at  the  time  of  the  gift  still  remains  unpaid.  Howard  v.  WU- 
Uams,  483. 

8.  Retention  ov  Possession  bt  the  Donor  in  such  case,  the  donee  being 
a  minor  residing  with  him,  is  not  a  badge  of  fraud,  but  is  consistent  with 
the  gift,  and  such  possession  may  be  considered  that  of  the  donee.    Id, 

8.  Gm  BT  Intended  Wife,  When  not  a  Fraud  on  Marital  Rights. — 
A  gift  made  by  a  woman  to  her  children  by  a  former  husband,  on  the  eve 
of  her  marriage,  is  no  fraud  on  the  marital  rights  of  her  second  husband, 
when  he  knew  of  the  gift  before  the  marriage;  nor  does  it  make  any  dif- 
ference that  she  was  indebted  at  the  time  when  the  gift  was  made,  if  he 
was  cQgmzant  of  that  fact,  and  there  was  no  fraudulent  concealment  by 
her.     MeClure  v.  Miller^  522. 

10.  Giirr  OF  Voluntary  Conveyance  Made  by  Person  Indebted  at  the 
time  will,  from  the  mere  fact  of  its  being  voluntary,  be  considered  fraud- 
ulent as  to  existing  creditors  who  are  unable  to  obtain  satisfaction  of 
their  claims.     Blake  v.  Jones,  590. 

11.  Voluntary  Transfer  hay  be  Held  Good  as  against  the  Donor,  or 
his  personal  representative,  yet  subject  to  the  rights  of  his  creditors;  but 
the  decree  confirming  such  transfer  will  bind  only  such  creditors  as  are 
parties  to  the  suit.    Id, 

12.  Actual  Fraudulent  Intent  must  be  Established,  in  order  to  render 
void,  as  to  creditors,  a  conveyance  made  upon  a  valuable  consideration, 
or  a  voluntary  transfer  made  before  the  debts  were  contracted.    Id, 

13.  Retention  of  Possession  by  Donor  may  be  Accounted  for  by  proof 
of  an  agreement  to  pay  hire  for  the  property  given;  and  such  evidence 
corroborates  the  evidence  of  a  delivery  of  the  gift.    Id, 

14.  A  Woman's  Deed,  just  before  Marriage,  giving  away  her  property 
without  the  knowledge  of  her  intended  husband,  is  fraudulent  and  void 
as  to  the  husband.     Waller  v.  ArmUlead,  594. 

15.  Sale  of  Personal  Property— Evidence  of  Fraud  in. — ^If  the  vendee 
of  personal  property  suffers  the  vendor  to  remain  in  possession,  this  is 
evidence  of  fraud  as  against  the  creditor  of  the  vendor,  or  a  bona  Jide 
purchaser,  whether  the  sale  be  absolute  or  conditional;  and  unless  a  suf- 
ficient excuse  be  shown  to  and  approved  by  the  court,  that  evidence  ie 
conclusive.    Swift  v,  Tltompwm,  718. 

See  Bankruptcy  aio)  Insolvency,  4;  Disoovsbt,  3. . 

GIFTS. 
1.  Property  Expressly  Delivered  as  a  gift  will  not  be  presumed  to  have 
been  intended  as  a  satisfaction  of  a  pre-existing  debt.    Such  presumptiott 
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arises  only  where  the  delivery  is  made  withoat  ezplanatiozu    McClure  v. 

MUler,  522L 
t.  BiCLAAATiONS  ov  DoKOR  THAT  HE  HAD  Deuverxd  a  gift  are  sufficient 

evidence  of  its  delivery,  particularly  where  he  had  previously  expronsec^ 

his  intention  to  give,  and  was  under  a  moral  obligation  to  make  tho  gift. 

Blaise  V.  Jones,  630. 
S.  Whatevxb  Authobizkb  Donxs  to  Take  Posossion  of  a  gift  is  to  be  rei^ 

garded  as  a  sufficient  delivery.    Id. 

See  Chabttablx  Usbs;  Fkaudoisnt  Convetaivobb.  ; 

GRANTS. 

L  A  LBOiBLATiyB  Obant  to  an  Individual  is  in  the  nature  of  an  executed 
contract,  which  can  not  be  subsequently  impaired.    Lansing  v.  Qtniihy  89. 

&  Obants  in  Dekooation  ov  the  Kiohts  ov  the  Pubuo  must  be  striotly 
construed,  and  are  never  extended  by  implication.    Id, 

S.  Reservation  of  Power  to  Rsottlate  Wharves. —A  grant  by  the  state^' 
of  the  right  to  erect  a  wharf,  does  not  preclude  the  legislature  from  regu- 
lating the  use  of  the  wharf  and  the  waters  adjacent,  and  fixing  the  amount 
of  the  wharfage.    Id, 

4.  A  Orant  of  Certain  Lands  Covered  bt  Water  does  not  limit  the 
power  of  the  state  to  control  and  regulate  the  right  of  navigation,  nor  to 
authorize  the  erection  of  public  works  in  front  of  the  lands  so  granted, 
though  the  effect  of  such  works  may  be  to  diminish  very  materially  the 
profits  realised  by  the  owner  of  the  adjacent  lands.    Id, 

GROWING  CROPS. 

Qbowino  Grain  does  not  Pass  bt  a  Convetanob  of  the  land  on  which  it 
grows.    Smith  v.  Johnston,  404. 

GUARANTY. 

*^I  WILL  See  Yon  Paid  if  A.  Ehflots  You,"  is  a  collateral  undertaking  and 
must  be  in  writing.    Skinner  v.  Conant,  554. 

GUARDIAN  AND  WARD. 

!•  Guardian  should  be  Held  only  to  CoiffKON  Prudence,  skill,  and 
caution,  and  should  be  answerable  only  when  his  acts  show  supine  negli- 
gence and  carelessness  of  duty,  and  of  his  ward's  interest,  or  for  a  loss 
occasioned  by  his  own  act  in  selling  goods,  or  putting  out  money,  without, 
taking  security.     Konigsmacher  v.  Kimmel,  374. 

2.  Executor  or  Guardian  Disposing  of  a  Fund  in  his  hands  must  act 
with  proper  and  strict  caution,  such  as  a  prudent  man  would  use,  and  ia 
seldom  sale  unless  he  takes  security.    Id, 

SL  Where  a  Fund  has  never  Come  to  the  Guardian's  Hands  he  is  not 
bound  to  sue  instantly,  if  the  money  is  apparently  safe.     Id, 

4.  Guardian  Taxing  a  Bond  without  Sscueitt  from  a  person  in  good 
circumstances,  for  money  which  has  never  been  in  such  guardian's  hands, 
is  not  liable  for  a  loss  arising  from  the  subsequent  and  unlocked  for 
insolvency  of  the  obligor.     Id. 

$,  CoNVETANCES  BT  Wards  TO  GUARDIANS,  soon  after  the  termination  of 
the  wardship,  or  at  or  before  the  time  of  settling  the  accounts  and  deliv« 
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ering  np  the  ettete,  will  be  set  aside,  as  against  pabllo  policj.  witfaonl 
any  proof  of  actoal  fraud,  and  especially  where  there  are  drcmnstanoei 
of  positiTe  fraad.     WcUUr  v.  Armistead,  594. 
&  Idxm. — ^There  is  no  distinction,  in  this  respect,  between  aoqnittances  or 
leases  and  gifts  or  gratoities.    Id, 

7.  Such  Cokvetanges  mat  bs  Sxt  Aszdb  by  the  woman  after  she  is 

leased  from  the  diubility  of  oovertnre,  notwithstanding  the  lapae  of  time. 
Id. 
A  Whxrb  a  Guabdiav  Orsdrs  ma  Wabd*8  Ebtatb  with  the  entire  renti 
and  profits  of  lands  in  which  his  wife  has  a  dower  right  by  reaacm  of  a 
former  marriage,  he  will  not,  in  a  sabseqnent  suit  by  one  of  the  wards 
and  her  hnsband  to  reopen  the  goardianshipaoooont^  be  allowed  to  elaim 
the  one  third  on  snoh  rents  and  profits  so  credited.    Lee  v.  Stmart^  699. 

HEOHWATS. 

L  Pbitats  Lakd  Sxt  Apabt  vob  Pubuo  Usb,  and  nsed  and  enjoyed  for 
fifteen  years  or  more,  becomes  a  highway,  and  can  not  be  reclaimed  by 
the  donor,  or  any  one  holding  under  him.    SkUe  ▼.  WilkmeoUf  5fi0. 

8.  Wbxthbb  a  Dxdigatiov  would  Abisb  from  a  public  use  of  private  land 

for  a  shorter  period  than  the  statutory  limitation,  in  reapect  to  acquiring 
an  undisturbed  easement  in  favor  of  an  individual,  quare.    Id. 

IMPROVEMENTS. 

1.  iMPBOYXMXiiTB  Mai»  ov  Akotsxb's  Lahd  ou  the  faith  of  an  actual  die* 

daimer  of  title  should  not  be  disturbed.    Hobmeon  ▼.  Juetke^  407. 

2.  Dbglaiutioks  ov  a  Pabtt  ur  Iktxbist  ab  to  Bouhdabt  may  giv« 

ground  for  a  presumption  that  improvements  were  made  on  the  &ith  of 
them;  but  this  presumption  may  be  rebutted.   Id, 

INDICTMENTS 

1.  Thx  Vxbub  XV  A  Crdonal  Cabx  must  be  laid  in  the  county  whenin  tht 

offense  was  committed.    People  v.  Mather,  122. 

2.  Thx  Vbnub  nr  an  Indictment  fob  CoNSFiBAor  may  be  laid  in  the 

county  in  which  the  agreement  was  entered  into,  or  in  any  county  in 
which  any  overt  act  was  done  by  any  of  the  conspirators  in  furtheraooe 
of  their  common  design.  Hence,  if  a  conspiracy  be  formed  at  sea,  the 
venue  may  be  laid  in  any  county  in  which  an  overt  act  was  committed 
by  one  of  the  conspirators  on  land.    Id. 

S.  An  Indictment  for  Conspiract  need  not  state  the  overt  acta  relied 
upon  to  establish  defendant's  guilt,  where  a  legal  offense  is  charged,  e.  y., 
a  conspiracy  to  assault  and  falsely  imprison  a  citizen.    Id. 

4.  Names  of  Co-consfibatobs. — An  indictment,  charging  the  defendant 
with  conspiring  with  divers  persons  to  the  jurors  unknown,  is  good, 
though  the  names  wero  in  fact  known  to  the  jurors.  The  names  of  the 
defendant's  coadjutors  in  crime  need  not  be  stated.    Id, 

See  Ck>UNTEBFBITINO,  2. 

INFANTS. 

L  Infant  is  not  Pebsonally  Chabqxablx  with  Cosn^  where  a  bQl,  filed 
in  his  behalf  by  a  frieml.  i  j  dismissed,  or  a  decree  is  made  in  the  cause 
dariug  his  infancy.     Warinij  v.  Crane,  70. 
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t  ffxrr  F^tzi2n>  is  Cbaboxablb  with  thb  Costs  in  saeh  aeaae,  anless  there 
18  a  fond  in  coort  belonging  to  the  in£uit»  when  the  onsts  may  be  directed 
to  be  paid  oat  of  each  fond.    Id, 

&  CoBFTS  ABS  KOT  Chargsablb  OK  THB  Iktast's  Estatk,  onlesB  it  appears 
that  the  suit  was  brought,  bona  fide,  with  the  intent  to  benefit  the  in* 
fant    Id. 

4.  iHTAirr  Elbctiko,  ok  Cohiko  of  Aob,  to  Abakdok  a  Sxttt  improperly 
brought  on  his  behalf,  may  apply  for  a  reference  to  ascertain  the  fact, 
and  the  bill  will  be  dismissed  at  the  cost  of  the  next  friend.    Id. 

6.  Iv  THB  SiriT  WAS  Pbopeblt  Bbouoht  for  the  infant's  benefit,  he  most 

pay  both  the  plaintiff's  and  the  defendant's  costs,  on  applying  to  dismiss 
the  bill    Id. 
0.  Ik7akt  Elbctino  to  FxtocBBD  IK  A  Gausb,  after  coming  of  age,  is  per- 
sonally liable  for  the  costs,  and  the  liability  oi  the  next  friend  ceases.    Id. 

7.  Whbbb  ak  Intant  OoNTRAcrs  TO  Purchasb  Lakd,  receives  a  convey* 

anoe,  pays  part  of  the  purchase  money,  and  gives  a  mortgage  for  the 
balance,  the  contract  is  voidable  by  him  on  coming  of  age,  by  surren- 
dering the  land  and  reclaiming  what  he  has  paid.     Lynde  v.  Bvdd,  84. 

8.  Ikvant  Contikuiko  ik  Possessiok  of  thb  Lakd  after  coming  of  age, 

and  finally  selling  it  with  warranty,  affirms  the  contract.    Id. 

9.  Debd  akd  Mortoagb  Cokstttutb  Onb  Coktbact  in  such  a  case,  and 

one  can  not  be  avoided  without  avoiding  the  other.    Id. 

10.  Mobtoagb  Bikds  thb  Lakd  ik  thb  Pubohasbr's  Hakds  in  such  a 
case,  where  the  infant  affirms  the  contract  by  continuing  in  possession 
after  aixiving  at  age,  and  then  sells,  the  purchaser  having  notice  of  the 
mortgage.    Id. 

11.  AcnoK  A0AIK8T  AK  Ikfakt  FOR  Kbcbssabibs  may  be  maintained  with- 
out showing  an  express  promise  to  pay  therefor.    Oay  v.  BaUou,  158. 

12.  Ak  £zprbss  Pbomisb  is  Rbquisite  to  support  an  action  on  a  demand 
for  articles  other  than  necessaries  furnished  to  defendant  while  an  infant. 
Id. 

13.  Ak  Ikfakt  gak  kot  Affibm  ak  Ektibb  Coktbact  ik  Part  and  dis- 
affirm in  part     Bigtlow  v.  Kinney ,  589. 

14.  Ak  Express  Act  Dokb  after  MATURmr  under  a  contract  made  during 
one's  infancy  will  amount  to  a  ratification.     Id, 

15.  DiSAFFiBJCAKCB  OF  AK  ExxcuTBD  CONTRACT  ought  to  be  made  in  a 
reasonable  time  after  arriving  at  maturity.    Id. 

10.  A  CoKFiRMATiOK  MAT  BB  Ikfkbbed  from  tacit  assent,  imder  oiroiim- 
stances  not  to  excuse  the  silence.    Id. 

See  Mabriaob  Sbttlembkts 

INJUNCTIONS. 

L  iKJUKcnoK  IS  A  Pbevbktivb  Rebosdt;  it  does  not  lie  to  remedy  past  in« 
juries,  but  to  prevent  future  mischief.     Society  v.  Mwnia  Canal  Co.,  41. 

8.  If  Ikjttbies  abb  Coktikued,  and  the  right  to  continue  them  is  set  up  and 
persisted  in,  the  court  may  interfere  by  injunction.     Id. 

SL  Ikjukotiok  Lies  ik  Cases  of  Nuisakce  to  prevent  great  or  immediate 
mischief  or  permanent  injury  to  private  property,  the  exerdse  of  the 
Jurisdiction  resting  in  the  sound  discretion  of  the  court,  and  depending 
on  the  nature  of  tho  case.     Id. 
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INSANITY. 

1.  LxABnjTT  ov  Ck>K]CiTTEB  ov  LuNATia— The  pooMaioii  of  a  lunatio's  • 

is,  of  itself,  sufficient  to  render  his  committee  liable  to  aoooont  for  the 
rents  and  profits;  and  snch  committee  will  be  chargeable  with  any  loas 
occasioned  to  the  estate  by  the  insolvency  of  the  person  to  whom  they 
leased  it,  without  taking  security  for  the  payment  of  the  rent^  unlets  the 
lessee  was  in  good  credit  at  the.  time  of  the  contract.  De  TremUe  ▼. 
ElUa,  51d. 

Si  CoiociiTEB  OF  Lunatic  hayb  Poweb  to  Lkasb  his  lands,  provided  thej 
do  not  bind  him  after  his  restoration;  and  a  letting  of  them  from  year  to 
year  does  not  violate  this  restriction.    Id. 

See  Equttt,  12. 

INSUBAKCE— FIBK 

1.  BzoBFTioNS  Df  ▲  PouoT  of  fire  insurance,  exempting  the  insurers  from 
liability  in  case  of  riot»  etc,  or  of  the  carrying  on  of  extra  haxtrdooa 
occupations  in  the  buildingp  are  not  conditions  precedent,  but  matters  of 
defense,  and  therefore  need  not  be  negatived  in  the  deolarationa. 
bury  V.  Protection  Ins.  Co,,  686. 

Z  A  Ck>in>inoir  that  Loss  should  bs  Pbotsd  by  a  certificate  of  a 
interested  magistrate,  does  not  necessitate  an  allegation  that  the  magia* 
trate  in  question  was  not  disqualified.     Id. 

3.  A  Ck>in)iTiov  Bbquibino  a  Statement  of  other  insurances  on  the  prop-> 

erty  is  complied  with  by  an  averment  in  the  declaration  that  no  other 
insurance  had  been  made  on  such  property,  and  proof  of  a  statement^ 
"that  said  property,  or  any  part  thereof,  was  not,  nor  has  been  insoxed, 
since  the  policy  was  taken  out."    Id. 

4.  A  PBiYiLEas  FOB  All  the  Pbooess  of  the  business  insured  will  Indoda 

an  occupation  necessary  for  the  carrying  on  of  such  business,  although  it 
may  be  excepted  in  the  provision  against  occupations  denominated  extra 
haardous.    Id. 

&  A  Pbotision  that  the  Poucnr  should  Cease  and  be  of  no  force  so  long 
as  the  building  should  be  used  for  any  one  of  specified  extra  haaxdooa 
occupations,  will  not  release  the  insurers  for  a  loss  by  fire  after  such  has* 
ardons  occupation  has  been  discontinued.    Id. 

6.  Idsx. — And  boards  and  planks  not  denominated  haatfdous,  placed  in.  the 
building  during  the  continuance  of  the  hasardous  occupation,  and  ra* 
maining  there  at  the  time  of  the  fire,  will  not  release  the  insorera. 

INTEREST. 

LnsBisr  on  the  Balance  of  an  unsettled  account  is  to  be  oompvted  from 
a  reasonable  time  after  the  account  accrued,  which  in  ordinary 
woriL  and  labor  is  one  year.    BcUet  v.  Starr,  668. 

See  Shbbifts,  8. 

JEOPARDY. 

1.  No  Man  can  be  Twice  Put  in  Jeopabdt  of  his  life  for  the  same 

State  V.  MeKee,  499. 
8.  Onlt  Causes  fob  which  Jubt  may  be  Dischabobd  after  they  are 

charged  with  the  trial  of  a  capital  offense  arc:  1.  The  consent  of  the  pria> 
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oner;  2.  lUnees  of  one  of  the  jury,  the  prisoner,  or  the  oonrt;  3^  Absence 
of  one  of  the  jarymen;  4.  The  impossibility  of  their  agreeing  on  a  ver- 
dict   Id. 

JUDGMENTS. 

I.  Ths  JuDOMSMT  OB  Dbcbbb  ov  ▲  GouBT  OF  A  SfsiSB  Stats  may  be  exam* 

ined  into  in  a  suit  here,  for  the  purpose  of  ascertaining  whether  snoh 
oonrt  had  jurisdiction.    Starbuck  v.  Murray^  172. 
8.  No  EvFBCT  WILL  Bx  GivBif  THB  JuDOMXNT  of  a  court  of  a  sister  state^  if  it 
be  shown  that  the  court  had  no  jurisdiction  of  the  person,  or  of  the 
subject-matter.    Id, 

5.  Thb  Rboobd  ov  a  Judombnt  of  a  court  of  a  sister  state,  though  it  states 

that  the  defendant  appeared  to  the  suit,  may  be  contradicted  and  its  ef« 
feet  destrciyed,  by  proof  that  the  defendant  did  not  so  appear,  and  was 
never  subject  to  the  jurisdiction  of  the  court.  Id. 
4.  JuBiSDicnoN  Obtainxd  bt  the  Attachubkt  ov  GrOODS  of  a  non-resident 
will  not  authorize  the  court  to  render  a  judgment  which  will  bind  the  de- 
fendant personally  in  the  state  where  he  resides,  if  he  was  never  served 
with  process,  and  never  appeared  to  the  action.    Id. 

6.  A  Want  of  Jubisdigtion  is  not  shown  by  a  plea  that  the  defendant  was 

not  in  the  state  where  the  judgment  was  entered,  nor  in  any  manner  sub- 
ject to  its  laws;  but^  when  the  action  was  begun,  was  and  has  ever  since 
been  a  resident  of  another  state.    Id. 

6.  Judgment  of  a  Goubt  of  a  Sisteb  State,  not  impeached  for  want  of 

jurisdiction,  is  entitled  to  full  faith  and  credit.    Id. 

7.  Ezsmflifigation  of  a  Tbanscbitt  of  a  Justice's  Judgment,  filed  in  the 

clerk's  office,  and  of  the  entry  of  the  judgment  thereon  in  the  proper 
bool^,  is  evidence  of  such  filing  and  entry.     TtUtU  v.  Jackton,  306. 

8.  Judgment  Dult  Entkbed  bt  the  Glebk  on  the  filing  of  such  transcript 

is  sufficient)  prima  facie^  to  support  the  title  of  a  bona  fide  purchaser  at 
an  execution  sale  thereon,  without  showing;  that  the  justice  had  jurisdic- 
tion to  render  the  original  judgment.     Id. 

9.  EnsTENOB  OF  A  JUDGMENT  cau  uot  be  proved  by  parol  declarations  of  the 

defendant  in  the  suit.    Id. 

10.  PuBOHASEB  OF  Land  undbb  A  JUDGMENT  is  uot  bouud  by  an  award  made 
against  the  judgment  debtor  imder  a  submission  to  arbitrators  entered 
into  after  the  judgment  was  docketed.    Id, 

II.  Judgment  Ebboneous  is  Good  until  reversed.    EaVL  v.  Benner,  394. 

12.  New  Action  on  Judgment  of  Magistbate's  Goubt  can  not  be  brought 
until  the  expiration  of  the  period  during  which  execution  may  issue  upon 
such  judgment.    Lee  v.  OUea,  476. 

13.  Plaintiff's  Becovebt  in  Tbespass  to  try  title  is  conclusive  as  against 
any  title  to  the  locus  in  quo,  which  the  defendant  had  at  the  time  of  the 
trial     Caaton  v.  Perry,  482. 

11.  Belief  in  Equttt  against  Judgment  at  Law. — Neither  after  discov- 
ered evidence,  which  the  party  might,  by  reasonable  diligence,  have 
obtained  in  season,  nor  any  other  matter  of  which  he  might  have  availed 
himself  at  law,  but  failed  to  do  so,  constitutes  a  valid  ground  for  the 
interference  of  a  court  of  equity  in  setting  aside  a  judgment  at  law. 
Henderson  v.  Mitchell,  526. 

16w  Equitt  will  not  Relieve  against  a  Judgment  at  Law,  against  th^ 
sureties  on  a  guardian's  bond,  for  the  amount  of  a  decree  of  the  ordinary 
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•gunst  her,  on  the  gronndB:  That  rach  decree  was  made  withoat  citiiig 
them;  that  a  gift  made  by  the  gnardian  to  her  wards  previous  to  the  de- 
cree was  intended  and  accepted  by  them  as  a  satisfactioa  of  their  de- 
mands; or  that  the  decree  was,  in  part,  for  moneys  reoeiyed  by  her  as 
administratrix.    KetmerY,  CaldweU,  638. 

10.  Such  Dkrmsss,  if  Atailabub  at  Law,  ehoold  have  been  made  there; 
and  if  not  so  available,  furnish  no  ground  for  coming  into  equity.     LL 

17.  Changbbt  will  not  Bxldcvb  against  a  judgment  at  law  on  the  ground 
of  newly  discovered  evidence,  where  there  is  no  supsgestion  of  fraud,  ac- 
cident, mistake,  or  of  any  other  circumstance  preventing  the  party  from 
having  made  the  defense  at  law.    Norris  t.  Hume^  631. 

IR.  SxT-OTF  ov  JuDOMSNTS. — ^It  is  Competent  for  courts  of  law,  in  the  exer- 
cise of  their  legitimate  and  incidental  powers,  on  motion  to  order  one 
judgment  to  be  set  off  against  another  between  the  same  parties  in  tha 
same  court.    ScoU  v.  Bivera,  646. 

10.  Such  an  Obbeb  is  not  subject  to  revision  on  eiror.    Id, 

20.  Each  Jxtdoment  Entered  must  be  Full  and  in  proper  fonn,  and  tha 
imperfections  of  one  can  not  be  corrected  by  ref esence  to  another.  2V>m- 
beMee  Bank  v.  Strong,  657. 

21.  Whebx  a  Jxtdoment  is  not  Entered  in  Full,  but  in  a  short  form, 
with  reference  to  another  entry  of  a  full  and  proper  form,  no  execntioQ  can 
be  issued  thereon.    Id, 

28.  The  Bbcobd  of  a  Judgment  recovered  against  a  tenant  of  a  ooveoantea 
in  an  action  of  which  the  covenantor  had  notice  and  defended,  is  admis- 
sible in  evidence  in  an  action  against  the  covenantor  l»onght  l^  tha 
covenantee  for  the  breach  of  the  usual  covenants  in  a  deed.  BekUmr. 
Seymour^  661. 

See  Co-TBHANOTy  6,  8;  Executobs  and  ADMonarBATOBa^  19;  Tbotxb,  %  3. 

JUDICIAL  TiTABTTiTTY. 
See  OmoE  and  OwnoaaB^  4. 

JUDICIAL  SALE. 

L   PUBUO  OmXJKE  AUTHOBIZED  BT   COUBT   OF   BeODBD  TO  SiLL  LaHDS  IS 

also  authorised  to  convey,  and  the  validity  of  the  title  does  not  depoid 

on  the  return  of  the  sale  and  its  confirmation.     WWkimmm  v.  Farrom^ 

492. 
2i  Failubb  to  Makb  Bbtuen  is  a  Dmor  nr  Fobk  Meeelt,  and  not  in 

substance,  and  the  court  at  the  trial  should  allow  the  return  to  be  made. 

Id, 
SL  Sale  bt  Sheriff,  BIade  under  Order  of  Coubs^  is  void  if  made  before 

the  time  limited  in  the  order.    Id, 

See  Champertt;  Lienb,  4 

JURISDICTION. 

Bee  OouNTXEmxDro,  1;  Divorce,  2;  Judomeiitb.  1,  2;  3i  <  6»  6;  Ohiob 

AND  Officers,  4,  5« 

JURY. 
1.  Challenoino  Juror. — ^A  challenge  propter  affectum  is  of  two  kinds:  a 
challenge  to  the  favor  and  for  principal  cause.    The  former  must  be  de> 
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tsmiined  by  triers,  but  the  latter  is  usiiAlly  decided  by  the  cottrt.  If 
the  facte  are  admitted,  the  court  pronounces  upon  their  effect;  but  when 
there  is  a  dispute  about  them,  triers  ought  to  be  appointed,  whether 
the  challenge  is  for  principal  cause  or  for  favor.     People  v.  Mather,  122. 

8.  A  Challxnob  of  a  Jubor  fob  Pbincipal  Caurs  must  go  upon  the 

record;  if  demurred  to,  an  issue  of  law  is  formed,  which  the  court  musi 
determine;  if  the  fscts  stated  as  the  ground  of  challenge  are  disputed,  an 
issue  of  fact  arises,  which  must  be  decided  by  triers.    I<L 

Si  Tbubs,  Waiver  of. — When  an  issue  of  fact  arises  upon  a  challenge  for 
principal  cause,  and  each  party  submits  his  evidence  on  this  issue  to  the 
Judge,  and  neither  demands  that  triers  be  appointed  to  decide  it^  the 
competency  of  the  court  to  try  the  issue  can  not  be  subsequently  ques* 
tioned.     Id, 

4.  Tbx  Decision  of  the  Jttdgx  on  an  Issue  of  Fact  arising  upon  a  chal- 
lenge of  a  juror,  will  not  be  set  aside  and  a  new  trial  granted,  except  in 
cases  warranting  such  action,  if  the  challenge  had  been  submitted  to 
triers.    Id, 

ft.  Pabtialitt  ob  Pbejudigb  fob  ob  against  tee  Defendant  is  the  true 
foundation  for  challenge  to  a  juror;  hence  a  declaration  of  opinion  made 
upon  an  actual  knowledge  of  the  case,  and  not  out  of  ill-will,  was  for- 
merly no  ground  for  a  challenge.    Id, 

I.  An  Opinion  Founded  on  a  Knowledge  of  the  Facts,  or  on  informa- 

tion flerived  from  those  acquainted  therewith,  furnishes  a  good  cause  of 

unallenge  to  a  juror.    Id. 
7*  Bias  ob  PABTiALirr  ought  to  be  premmed  where  the  juror  has  formed  an 

opinion  without  hearing  the  testimony  or  having  a  personal  knowledge  of 

the  facts.    Id, 
flL  DiSQUALmcATioN  TO  AcT  AS  A  JuBOB  ozists  whenever  a  positive  opinion 

has  been  formed  or  expressed,  irrespective  of  the  evidence  on  which  the 

opinion  was  based.    Id, 

9.  An  Opinion  Based  on  Mebb  Bumobs  ob  Bepobts  disqualifies  one  from 

acting  as  a  juror,  if  it  is  positive  in  its  character.    Id, 

IOl  a  Htpothetigal  Declaration  or  opinion  does  not  disqualify  the  juror, 
unless  it  appears  that  his  mind  has  acquired  that  bias  which  operates 
unconsciously,  and  leads  him  to  indulge  his  own  feelings  under  the  mis- 
taken belief  that  he  is  influenced  solely  by  the  weight  of  the  evidence^ 
and  to  yield  more  readily  to  the  evidence  which  confirms,  than  to  that 
which  conflicts  with  his  previous  impressions.    Id, 

II.  If  the  Defendant  Befuses  to  Challenge  a  juror  who  is  shown  to  have 
a  bias  against  him,  the  prosecution  can  not  interpose  such  challenge.    Id, 

12.  JuBT  MAT  BE  Pebhttted  TO  Sepabate,  even  in  a  capital  case,  where 
the  trial  has  to  be  adjourned  from  day  to  day.    State  v.  McKee,  499. 

13*  Misconduct  of  Jurob — ^What  not  Sufficient  to  Avoid  Vebdict. — 
The  fact  that  a  juror,  during  the  trial  of  a  prisoner  for  murder,  asked  the 
prosecuting  attorney,  and  afterwards  the  court,  to  procure  the  attendance 
of  a  certain  witness  whose  evidence  such  juror  believed  to  be  important, 
is  not  a  sufficient  ground  for  arresting  the  judgment  pronounced  on  a 
verdict  of  guilty  rendered  by  the  jury  of  which  he  was  a  member.  State 
Y,  Watkins,  712. 

See  JsoPABDT,  2. 
Av .  Dma,  TOL.  ZS— AO      * 
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LANDLORD  AND  TENANT. 

1.  Tm  CoNYEimoirAL  Bslahoit  ov  Laitdlobd  aitd  Tnr astt  is  tmeaML  t» 

the  nuuntenance  of  sommary  prooeedings  under  the  itstiito  aptinrt  ten* 
ants  who  bold  over;  it  is  not  sufficient  that  defendant  heoame  a  teoant 
by  operation  of  law.     Evertion  v,  SuUon,  217. 

8.  EnoFPSL  TO  DrspuTX  Title  ukdbr  which  Oni  Eittkbs. — One  entering 
under  another,  either  aa  tenant  or  under  an  agreement  to  pnrchaae^  is 
estopped  from  disputing  the  tatter's  title  while  the  poesesaion  oootinaeiL 
Jackson  v.  MiUer,  316. 

8.  Om  Enterino  Dibectlt  under  a  TENAirr,  and  by  hit  pewnieeion,  staoda 
in  the  same  situation  as  the  original  tenant.    Id, 

4b  Lbasx  Pbopxrlt  Sionuies  a  demise  or  letting  of  land  unto  anivther  for  a 
lesf  time  than  the  lessor  has  in  it.     Hall  t.  Beimer^  39^ 

&  Lbssob  Havino  no  Interest,  title,  possession,  or  right  of  poaseaaion,  can 
not  make  a  valid  leaae  to  another  in  possession,  and  the  doctrine  of  estop- 
pel is  wholly  inapplicable  to  such  a  lease.    IcU 

&  Lease  bt  a  Purohaseb  at  Sherht's  Sale,  before  the  deed  is  ezacuted, 
does  not  estop  the  lessee  from  disputing  the  leaaor'a  title,  but  is  naver^ 
theless  admissible  in  evidence  against  the  lessee  as  his  deed  and  deolan* 
'  tion.    IcL 

7.  Assessments  fob  Paving  of  streets  are  not  embraced  in  "taxes  and  other 

public  dues  in  any  manner  accruing,"  which  a  leaaee  undertakea  to  pay, 

and  if  he  pay  them  he  may  recover  the  amount  from  the  laaaor.    BtMug 

T.  fiitafeei^  606b 

See  Apfubtbnants;  E8T0Pfbl»  4 

LEASE. 
Sea  LraairiTr,  2;  Landlord  and  Tnuon: 

LEASE  AND  RETiWASR 
See  Estates  Tail,  5. 

LBOAOIES  and  LEGATEE& 

L  Dkvibi  to  an  OffioiATiNO  Priest  and  his  sucoaaaoia,  not  bantg  a  oocw 

poration  adle,  is  against  the  policy  of  the  law,  and  void,  as  tending  to  a 

perpetuity.    MeOirr  v.  Aaron,  361. 
SL  Dbvisb  tor  the  Maintenance  of  a  Priest,  but  in  ease  of  the  coqgroga- 

tion,  and  for  its  benefit  alone,  may  be  supported,  though  the  congrega* 

tion  was  not  incorporated  at  the  time,  and  such  congregation  is  entitlad 

to  take  the  profits  of  the  estate,  subject  to  the  right  of  the  priest  to 

have  them  applied  to  his  support.     Id, 
I.  When  a  Testator  Blends  Real  with  Pebsonal  Bbiati  in  one  fond, 

the  legacies  given  by  the  will  are  a  charge  upon  the  land.    McLanakaM 

V.  Wyani,  363. 
4.  BxFBESs  Ckaboe  in  Favor  ot  Some  of  thb  Lboatbbs  does  not  aifeot 

the  charge  which  thus  arises  by  implication.    Id, 
&  Purchaser  of  Land  Charged  with  a  Legaot,  at  sherifPs  sale^  talses 

the  same  discharged  of  the  lien  of  the  legacy.    Id, 
6.  Sale  under  an  Order  of  the  Orphans'  Court  has  the  same  effiBoti  in 

this  respect,  as  a  sheriff's  sale.    Id. 
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7.  ht  Case  ov  ▲  Biqttbst  to  tho  children  of  a  penon  nuMdt  m  they  !•• 
•peotiTely  attain  their  majority,  none  can  take  who  ware  not  bom  at  the 
preacribed  period  of  distrilmtion.    ffeism  t.  Marhiand^  44S. 

A.  ADSiTioir  OF  THB  WoBDe  "BoBH  OR  TO  Bs  BoBv/'  to  the  deecriptioB 
of  thoee  who  are  to  take,  will  not  be  enfiBoient  to  form  an  ezoeptaon  to 
the  role.    Id, 

9.  PXBBONS  TO  Take  may  be  determined  eubeequently  to  the  time  of  diitri- 
bntion,  where  the  time  ia  a  anbordinate  oonaideration.    Id, 

IQL  PABTictTLAB  AND  MiNOE  Intknt  moat  not  froatrate  general  and  ulterior 
objocta  of  paramount  conaideration  in  the  oonatmction  of  beqneata.    Id, 

Ih  Tua  ov  DiSTRiBinioir  ia  of  paramoont  oonaideratian  where  there  are  no 
ulterior  objeota  to  be  aerved,  anoh  aa  a  beqneat  over  to  take  effect  on  tho 
death  of  all  the  children.    Id. 

12.  LioATXB  MAT  HAVi  Casi,  debt,  detinae^  or  aoooont  render,  aa  the  caae 
may  require^  under  the  atatute  March  21, 1772,  to  reooyer  a  legacy.  App 
v.  I>reiab(Mch,  447. 

13b  AssuMPSXT  DID  NOT  Lix  TO  Rboovkb  A  LEGAcnT,  it  aooma,  before  the  aol 
of  1800,  and  ainoe  that  act  there  can  be  no  doubt    M 

14.  Amount  ov  a  BBmuABT  Legaot  can  not  be  aaoertained  by  aoditon 
appointed  under  the  atatute.    Id, 

16.  Ijboatxb's  Bxmedt  in  auch  a  caae  ia  to  oompel  the  exeoutora  to  a  aettla- 
ment  in  the  orphana'  o^urt,  and  thua  aaoertain  the  amount,  or  bring  ac- 
count rteider,  thua  compelling  a  atatement  of  all  aaaeta.    Id, 

Sea  SxBOOTOBB  and  ADMunarntATOBs,  10;  Plbadino  and  FEAono^  13^  14| 

16^  16»  17;  BncAZNDXBS  and  RivjuauoNa. 

LEGISLATIVE  GBANTa 
See  Gbanti. 

LETTERS. 
Sea  OoHnuoxa^  6, 18;  17*  18» 

UBEL. 

E  LmLDUS  PuBUOASiON,  Wbat  ia.^To  rapreaant  in  a  pubiie  JounaltlMft 
apnbliooffioerwaainabeaatly  atate  of  intoxication  when  in  the  diaehaiga 
of  hia  dutiea,  and  an  object  of  loathing  and  di^guat,  blind  with  paaaion 
and  rum,  etc.,  ia  libeloua.    King  v.  Soot,  102. 

SL  Bzxm?labt  Damaobb  ought  to  be  awarded  in  an  action  for  libel,  when  it 
appeara  that  the  defendanta,  falaely  and  without  circumatanoea  of  miti- 
gation, publiahed  that  the  plainti£^  while  preaiding  ovet  the  aenate,  waa 
in  a  beaatly  atate  of  intoxication,  and  waa  guilty  of  outraging  all  order* 
deoenoy,  and  decorum,  by  attempting  to  addraaa  that  body  while  in  that 
oonditiim.    Id, 

Sk  AonxAL  Maliob  or  ill-wiU  on  the  part  of  a  puUiaher  ia  not  eaaential  to 
make  him  reaponaible  for  a  libel.  In  ordinary  caaea  of  alander,  the  term 
"  malidoualy  '*  meana  intentionally  and  wrongfully,  without  any  legal 
ground  or  excuae.    Id 

4b  Maucx  is  an  Implication  of  law  from  the  falae  and  injuriona  nature  of  the 
charge.    Id, 
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&  A  Dbclarahov  ik  Slander  or  libel  need  not  ordinarily  allega  that  tlia 
worda  were  spoken  or  pnbliahed  maliciously;  it  is  sufficient  to  state  that 
they  were  false  and  injarioos.    Id. 

^  Pbivilsoed  Commuvigations  being  prima  fa^le  excusable^  the  plaintifl^ 
in  order  to  recover  therefor,  most  show  actual  malioe  on  the  part  of  the 
defendant,  who  will  be  held  responsible  if  he  knew  the  falsity  of  kia 
charge,  and  attered  it  to  gratify  his  iU-will  toward  the  plainti£    IdL 

7.  BxLizr  IK  THB  Tbuth  ov  a  LnsLous  Chasox  does  not  justify  its  pab- 

lication,  if  it  is  false  and  injurions,  and  is  not  communicated  to  another 
as  a  privileged  communication.    Id, 
%,  A  PuBUGATioK  CoNCKBNiNO  A  CAKDiDAn  FOB  OviiOB  is  not  privileged* 
Id. 

9.  Editobs  mat  Publish  what  thxt  Plbasb  in  relation  to  the  character 

and  qualifications  of  candidates^  but  are  responsible  for  the  truth  of  all 
they  so  publish.    Id, 

10.  Thb  Gxnxbal  Chabacxbb  ov  PLAnfmv  may  be  proved  by  defendants 
sued  for  a  libel,  for  the  purpose  of  showing  the  injury  probably  sustained 
from  the  false  publication.    Id, 

11.  Full  CoKPSMSATioir  in  DAMAaxs»  without  any  reference  to  the  actual 
malice  or  ill-will  of  the  defendants,  ought  to  be  awarded  to  a  plaintiff 
who  has  been  injured  in  character  or  feelings  by  an  unauthorised  libelous 
publication.    Id, 

12.  Evidence  of  Aotual  Maliob  or  improper  dbtives  towards  the  person 
libeled  may  be  received  to  increase  the  damages  and  induce  the  jury  to 
award  smart  money;  and  the  defendants  may,  in  rebuttal,  show  the  facts 
and  circumstances  which  induced  them  to  believe  the  ohaige  when  thej 
published  it.    Id, 

18.  A  Plea  that  the  Libblous  Publigatioit  ib  Tbub  constitutes  a  com- 
plete defense,  if  proved;  but  it  is  a  deliberate  reassertian  of  the  original 
chaige,  and  estops  the  defendant  from  showing  that  it  was  published  un- 
der a  mistake.    Id. 

LIENS. 

1.  Vendor  has  a  Lien  ok  Real  Estate,  for  the  purchase  money,  even 

after  dehvery  of  possession,  unless  he  has  taken  independent  secnri^, 
or  the  land  has  passed  to  a  hona  fide  purchaser.    Lupin  v.  Marie,  2SS, 

2.  Vendor's  Lien  on  Bealtt  is  a  Dootrinh  of  Equitt  borrowed  from 

the  civil  law,  and  is  not  a  rule  of  the  ancient  common  law.    Id, 

8.  Vbndob  of  Pxbsonaltt  has  no  lien,  after  an  absolute  delivery,  for  the 

unpaid  purchase  money.    Id, 
4.  Judicial  Sales  Divbst  all  Liens,  whether  general  or  spedfio,  though 

there  are  exceptions  to  the  rule,  founded  on  special  and  peculiar  oironm- 

stances.    McLanahan  v.  Wyant,  363. 
6.  Debts  are  a  Lien  on  a  Dboeasbd  Debtor's  Bealtt  in  the  hands  of  an 

alienee,  whether  such  debts  are  by  simple  contract  or  otherwise.    Bmeh 

V.  LarUZf  458. 

0.  This  Lien  is  Limitbd  to  Seven  Yeabs  by  the  act  of  1797i  tot  on^ 

with  reapect  to  bona  Jide  purchasers.     Id. 

See  ATTAomcENT,  4;  Exeoutioks,  3,  4,  ft. 

LOST  ARTICLES. 

1.  The  Finder  of  a  Lottert  Ticket  purporting  to  be  payable  to  the 

holder,  can  not  sustain  an  action  thereon.    McLamghUn  v   Waite,  2S3b 
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t.  Tm  Fnn>EB  ov  a  Chosb  dt  Action  can  not  maintain  any  action  against 
the  maker  to  recover  the  amount  due  thereon.    Id, 

8.  Patmxnt  to  thb  Finder  or  a  Chose  in  Action  purporting  to  be  pay- 
able to  the  bearer  or  holder,  will  not  protect  the  obligor  against  an 
action  by  the  true  owner,  if  he  knew  that  the  person  whom  be  paid  was 
not  sach  owner.    Id, 

LUNACY. 

See  Equity,  12. 

MALICE. 
See  Libel,  3,  4^  12. 

MANDAMUS. 

1.  Mandamus  will  not  Lib  where  there  is  another  speciflo  legal  remedy. 
King  WiUiam  JustiuB  ▼.  Munday,  604. 

8.  Mandamus  will  not  Lib  on  behalf  of  the  builder  of  a  public  bridge  to 
compel  the  justices  of  the  county  court  to  levy  the  stipulated  reward  in 
the  county  levy,  there  being  a  specific  legal  remedy  by  an  action  of  debt 
against  the  justices  for  refusing  to  make  the  levy.    Id, 

MARRDlGE  SETTLEMENXa 

A  Mabriaoe  Settlkmbnt  will  not  be  Set  Asidb  at  the  suit  of  the  hus- 
band and  wife,  on  the  ground  of  the  infancy  of  the  wife  at  the  time  the 
settlement  was  entered  into,  the  husband  having  been  a  party  thereto, 
and  no  fraud  or  imposition  being  suggested.    Xee  v.  Stuart,  599. 

MAREIED  WOMEN. 

1.  FEifE-oovERT  COULD  NOT,  AT  CoMMON  Law,  Bab  Hebself  or  her  heirs 

of  any  estate  of  which  she  was  seised  in  her  own  rights  nor  of  her  dower 
in  her  husband's  land,  by  joining  with  her  husband  in  any  deed  or  con- 
veyance.    Per  Sutherland,  J.     Martin  v.  Dtoelly,  245. 

2.  Femb-coyebt's  ONLY  MoDE  07  CONVEYING  Heb  Realty  at  common  law 

was  by  uniting  with  her  husband  in  levying  a  fine,  in  which  she  was 
privately  examined  by  the  judge  of  the  court  in  which  the  fine  was 
levied.     Id, 
8.  Deed  Duly  Acknowledged  by  a  Wive  under  the  statute  has  the  same 
effect  as  a  fine  at  common  law.    Id. 

4.  Wife's  Deed,  not  Acknowledged  pursuant  to  the  directions  of  the  stat- 

ute, is  absolutely  void,  and  can  not  be  spedtically  enforced  in  equity,  as 
an  agreement  to  convey,  against  her  or  her  heirs.     Id, 

5.  Such  a  Deed  tobms  no  Conhidebation  for  a  promise  to  pay  the  purchase 

money,  and  a  note  given  therefor  is  nitdum  pactum,  and  void  between  the 
parties.    Id, 

6.  Feme-covebt  is  not  Bound  by  Covenants  contained  in  her  deed,  in  New 

York,    Id. 

7.  Feme-covebt*s  Deed  does  not  Estop  her  from  setting  up  an  after-acquired 

interest.     Id. 
&  Feme-covert,  with  Respect  to  Heb  Sepabate  Estate  settled  to  her 
separate  use  by  deed  or  will,  and  subject  to  her  exclusive  control,  and 
with  respect  to  property  which  she  holds  as  trustee,  without  any  bencli- 
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cud  interetti  is  oonsidared  a,/emt-^oU,  and  her  ocmtraets  coneerning  tli» 
■ame  may  be  yalid  and  enforceable  in  equity.    Id, 
9l  As  TO  ALL  CTHXB  Mattsbs  her  contracts  are  absolntely  md  at  law  and 
in  equity.    Id* 

MISTAKE. 

L  Bqititt  will  OoiotacT  a  Mistakx  in  a  Bond  whether  the  relief  be  aoa^t 
for  the  porpose  of  enforcing  the  bond,  or  to  defeat  it  when  set  np  to  ra> 
bat  an  eqnity.    Smiih  ▼.  AUen,  33. 

SL  Statdtb  or  Frauds  Dobs  no  Mobb  to  Pbotbot  a  Dkikndaht  than  a. 
plaintiff  against  mistakes  in  written  contracts.    Id* 

&  Etidknob  ot  Mistakb  mnst  be  f nU  and  satisfactory  in  snch  a  case.    Id. 

4.  Mutual  Mistakb  ab  to  thb  Exutenob  of  Pbopbbtt  contneted  to  be 

■oldt  which  has  no  eristenoe  at  the  time^  randan  the  bargsin  inigatoiy* 
Maditif^9  AdmkMraian  y.  Frith,  263. 

See  EQunr,  8, 4. 

MONTH. 
See  Tna. 

NECESSABIBa 
See  Anuicpsxr,  1;  Infants,  11, 12;  Pabsht  and  Cm& 

NEOUGENCE. 
See  Common  Cabsibbs,  3;  Equitt,  U. 

NEGOTIABLE  INSTBUMENTa 

1.  Whbn  no  Plaob  ot  Payment  is  Sfbgified  in  a  Notb,  the  residenco  of  th» 
creditor  is  the  place  of  payment,  unless  the  note  is  payable  on  demand  in 
articles  of  his  trade  by  a  merchant  or  mannfactarer,  or  in  hxm  prodno» 
by  a  fanner,  in  which  case  payment  must  be  demanded  at  the  shop,  store, 
or  farm  of  the  debtor.    La  Farge  v.  Hiekert,  209. 

2i  Pbbson  to  Whom  a  Notb  has  bben  Tbansfbbbbd  for  valne  in  the  ordi- 
nary coorse  of  business,  has  a  right  to  fill  up  the  blank  left  for  the> 
payee's  name  with  that  of  an  indorser,  or  he  may  sue  the  latter  on  hi» 
contract  of  indorsement,  or  he  may  charge  him  as  the  drawer  of  a  bill  of 
exchange.    Lawrence  v.  Mabry,  346. 

5.  Action  fob  Monst  Paid  will  Lib  against  an  Indobsbb,  where  a  sub- 

sequent indorser  has  made  a  partial  payment  on  the  note,  and  the  sam» 
remains  in  the  hands  of  a  third  person  as  owner.     Wrighi  ▼.  Butler,  S2X 

4.  If  thb  Plaintiff  has  Takbn  up  thb  Wholb  Notb,  in  such  a  case  he 
mnst  sue  in  a  special  count  on  the  note  itself,  and  can  not  maintain  ai^ 
action  for  money  paid.    Id, 

ft.  Impt.ticd  Pbomisb  in  Casb  of  Patmbnt  for  Anothbb. — ^Where  an  indorser 
or  surety  is  compelled  to  pay  any  money  whatever  on  account  of  the  in« 
dorsement,  or  suretyship,  the  law  implies  a  request  and  promise  of  repay* 
ment  by  the  prior  indorser  or  principal,  upon  which  an  immediate  action 
will  lie,  without  waiting  for  further  payments.     Id. 

^  Dbuybbt  of  a  Promissobt  Notb  by  the  maker  to  the  payee  is  essentisl  t» 
a  recovery  upon  it.  But  the  law  will  presume  a  delivery  unless  some* 
thing  appear  to  counteract  such  presumption.  Woocf/ard  v.  Donoim^ 
67a 


Index.  791 

7.  A  FiBM  Hon  EnounD  Dcmiiro  ths  ErmmrcB  of  the  part&erthipb  bat 

not  ddiTered  until  after  the  disiolation  of  the  firm,  doee  not  bind  the 
partnership.    I(L 

8.  A  Kora  Taxis  Ettbct  ibom  rrs  Dblztbrt,  and  not  from  its  date.    Id, 

■ 

9.  Pabol  Eztbksiov  ov  Tzmb  or  Patiomt  of  a  promissory  note  is  binding  so 

thiit  suit  can  not  be  brought  until  the  expiration  of  that  time.    Fergiuan 
▼.  Hill,  64L 

IOl  PaBOL  Evidincx  ov  av  Aobxembnt  to  extend  the  time  of  payment  of  a 
promissory  note  made  after  the  execution  of  the  note,  is  admissible.    IcL 

11.  KuuB  IB  THS  Sams  as  between  the  sabseqnent  holder  and  maker  of  a  non- 
negotiable  note.    I<L 

See  Tbovxb,  4. 

NEW  PBOMISESb 
See  Bahkbuptot  ahd  LfsoLvxzfor,  1,  2,  3;  Statdtb  of  LmxTArnnray  1. 

NEW  TRIALS. 

L  A  Nxw  Tbial  will  not  bb  Obanted  beoanse  the  defendant  was  aoqnit- 
ted  against  the  weight  of  the  evidence,  nor,  ordinarily,  beoanse  of  eiro* 
neons  instmotions,  to  the  prejudice  of  the  prosecution.  People  v.  Maiher^ 
122. 

2.  Nxw  Tbial  will  bb  Obantbd  where  the  yerdiot  is  manifestly  against  the  ' 
weight  of  evidence,  although  there  was  testimony  on  both  sides.    Kinne 
V.  iTifine,  732. 

Z,  iRBTBuonoKs  TO  JuBT— Whbn  Gboukd  ov  Motiov  tob  Nxw  Tbial. — 
After  instmotions  to  the  jury  on  a  point  not  mentioned  by  the  judge  in 
his  charge  to  them,  followed  by  a  direct  effect  upon  their  subsequent 
deliberations  and  verdict,  may  constitute  a  good  ground  of  motion  for  * 
new  trial;  but  after  remarks  by  the  judge  upon  the  verdict,  where  the 
questions  of  law  have  been  noticed  by  the  judge  in  his  oharge  to  the 
jury,  are  not  to  be  caught  at  as  the  ground  for  such  a  motion.  Wed  t. 
Andenon,  737. 

NOTICE. 

1.  Wbativbb  18  SuvficiBNT  TO  Make  FT  Onb's  Dutt  TO  Irquibb  as  to  the 
ri^ts  of  others,  is  legal  notice  of  those  rights.     TtUUe  v.  Jaekeon,  806. 

%  PosssasiOK  IS  GoNSiBUcnyB  NoncB  to  a  subsequent  purchaser  of  the  pos- 
sessor's rights.    Id, 

8.  Whateveb  would,  in  Equitt,  Chabob  Onb  with  NoncB  of  prior  equit- 
able rights  of  another,  so  as  to  render  him  not  a  bona  fde  purchaser,  will 
be  sufficient  at  law  to  give  notice  of  legal  rights  acquired  under  an  un- 
registered deed,  to  a  subsequent  purchaser  first  recording  his  conveyance. 
M 

4.  NonoB  OF  A  SfTTLBMBNT  puTSuaut  to  the  rules  of  court  or  directions  of 
the  statute,  is  as  effectual  as  actual  notice.    App  v.  Drei^>ach,  447. 

A.  What  Nones  Scttficibnt  to  Put  Pabtt  on  Inquibt. — Where  such  in- 
tended husband  knew  that  his  intended  wife  was  the  administratrix  of 
her  former  husband,  and  that  the  children  were  minors,  a  knowledge  of 
these  facts  was  sufficient  to  have  put  him  upon  inquiry  to  ascertain 
whether  or  not  she  was  indebted  on  account  of  her  administration. 
MeClure  v.  Miller.  622. 
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6.  PossBSSiON  or  Lands  pnts  a  parchnaer  or  creditor  on  inqnizy  m  to  thft 

title  of  such  person.     Morgan  v.  Morgan,  638. 

7.  Notice  or  an  Unbboorded  Deed  after  Attachment,  will  not  affiset  the 

attaching  creditor's  rights.    Carter  v.  Champkm,  095. 

8.  A  Pbiob  Inoumbbanger  will  not  be  Postponed^  althoo^  he  may  iio4 

have  disclosed  his  title  to  a  second  incambrancer  if  the  latter  has  actoal 
or  constmotive  notice  of  the  prior  incambranoe.    IdL 

9.  Deteoiive  Rbcobdino  or  a  Deed  is  not  constraotiTe  notice  to  third  per- 

sons.   And  the  role  is  the  same  whether  the  defect  be  apparent  on  the 

face  or  not.    Id, 

See  Bona  Fide  Pubohassb& 

NUISANCR 

1.  Action  roa  Damages  Sustained  fbom  a  Common  Kuibanob  can  not  be 

maintained  by  a  plaintiff  who  snffers  no  injury  beyond  that  which  the 
law  presumes  every  citizen  to  sustain  from  such  nuisance;  but  each  indi- 
vidual may  recover  at  his  private  suit  for  the  actual  damages  inflicted  on 
him  by  such  nuisance,  although  it  may  appear  that  others  have  also  been 
damnified  in  a  like  manner.     Lansing  v.  Smiih,  89. 

2.  The  Pbivatb  Bjsmedt  Given  bt  Statute  to  an  individual  for  a  common 

nuisance  is  cumulative,  and  does  not  take  away  the  remedy  by  indi^i^- 
ment  at  common  law.     State  v.  Wilkinson,  560. 

See  Injunctions,  3. 

OFFICE  AND  OFFICERS. 

1.  Thb  Acts  or  OmcsBS  de  Facto  are  valid  when  they  ooncem  the  pnUio 

or  the  rights  of  third  persons.     Wilcox  v.  Smith,  213^ 
8.  A  Mebb  Ministerial  OmcEB  has  no  right  to  question  the  authority  of 

a  commissioner  or  judge,  and  to  determine  that  he  has  no  title  to  hia 

ofiSoe,  and  therefore  no  power  to  act.    Id, 
&  To  CoNsnTUTB  One  an  OmcER  de  Facto,  there  must  be  the  color  of 

election  or  appointment,  or  an  exercise  of  the  ofiSce,  and  an  aoqnieaoenoe 

therein  by  the  public,  sufficient  to  create  a  strong  presumption  of,  at 

least,  a  colorable  election  or  appointment.    Id, 
4  A  Justice  who  Issues  a  Warrant  without  jurisdiction  to  dispossess  a 

person,  under  the  statute  providing  a  remedy  against  tenants  holding 

over,  is  a  trespasser.     Evtrtson  v.  Sutton,  217. 

5.  An  OmcBR  must  Show  ArriRMATiVELT  the  facts  giving  him  jurisdic- 

tion; his  minutes  will  not  be  received  as  evidence  in  justification.    Id, 

6.  Courts  Never  REruss  to  advise  their  officers  upon  any  matters  pertain* 

ing  to  their  official  duty.      Washington  t.  Sanders,  336. 

7.  An  OmcER  can  not  Detain  Monet  by  him  received  in  his  official  ca- 

pacity to  satisfy  a  debt  due  him  in  his  private  capacity.    Preweti  r 

Marsh,  645. 

See  Executions;  SHEBirrs. 

ORPHANS*  COURT. 

1.  Intestate's  Heirs  mat  Make  a  New  Contract,  after  a  deeree  of  the 
orphans*  court  confirming  all  the  land  to  one  of  their  number,  subject  to 
payment  of  what  is  due  the  others,  where  he  is  unable  to  make  the  pay- 
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ment,  to  release  him  from  sach  payment,  and  to  take  the  land  in  lien  of 
money,  assigning  to  each  his  portion,  or  to  submit  the  whole  matter  to 
arbitrators,  and  such  an  agreement  will  not  impugn  the  decree.  Bais 
infftan  v.  Clarke,  432. 

2.  OiTLT  A  Cbsditob  cjls  Objsot  to  such  an  arrangement  who  alleges  in- 
jury to  himself  therefrom.     Id, 

8.  PuBCHASSB  ITNDE&  AN  £3UBcnnoK  against  the  heir  to  whom  the  land 
was  originally  decreed,  in  such  a  case,  having  notice  of  a  valid  agree- 
ment between  the  heirs,  entered  into  at  the  time  of  the  decree,  or  after^ 
wards,  to  divide  the  land  among  them,  will  not  be  protected  against  it. 
Id. 

4.  Ihvalzditt  ov  thb  Rboooivizancb  on  which  liAHD  IS  DsoRBSD  to  one 
of  the  heirs  of  an  intestate  in  the  orphans*  court,  subject  to  the  pay- 
ment of  the  shares  of  the  others,  prevents  the  vesting  of  the  title  in 
him.     Id, 

6,  iNTALmiTT  OT  SUCH  BjBoooinzAircB,  AiTKR  A  New  Aobbkbcxnt,  entered 
into  by  the  heirs  to  divide  the  land  among  them,  is  immaterial.     Id, 

6.  Settlehsnt  ov  an  ADMnnsTRATioN  Account  confirmed  by  a  decree  of 

the  orphans'  court,  is  conclusive  as  to  items  set  out  therein  and  directly 
acted  on.    App  v.  Dreisbachf  447. 

7.  Obfhans'  Ck>UBTB  have  chancery  powers.    Id. 

See  Estates  ot  Dxcxased  Pebsons,  6;  Lboagiss  and  Legatees,  6, 15. 

PABENT  AND  CHILD. 

1.  Step-child,  Lluhutt  fob  Suppobt  or. — A  husband  is  not  liable  for  thtt 

support  of  his  wife's  child  by  a  former  husband.    Oay  v.  BaHaUf  158. 

2.  A  Step-tathsb  mat  Maintain  an  AonoN  for  necessaries  furnished  his 

minor  step-child.    Id. 

See  AssxrMPsiT,  1. 

PARTITION.  ' 

See  00-TBNANC7,  5,  6,  7,  8,  9. 

PARTNEBSHIP. 

1.  Pabtneb's  Intebsst  in  THE  JoiNT  EFFECTS  of  a  partnership  is  only  his 

share  of  what  may  remain  after  the  firm  debts  are  paid,  and  no  greater 
interest  can  pass  by  a  voluntary  assignment  or  execution  sale  of  his 
share.    Doner  v.  Stat{fer,  970. 

2.  Joint  Gbeditobs  of  a  Pabtnebship  are  entitled  to  a  preference  founded, 

not  on  their  own  merits,  but  on  the  equity  springing  from  the  nature  of 
the  contract  between  partners.     Id, 

3.  Joint  Obeditobs  have  no  Pbefebbncb,  unless  the  partners  are  individ- 

ually involved,  except  in  the  single  case  of  a  joint  commission.    Id, 

4.  Execution  Gbeditob  of  a  Partneb  Sells,  not  the  partnership  chattels, 

but  the  partner's  interest  incumbered  with  the  joint  debts.     Id, 

5.  Joint  Creditobs  have  no  Claim  to  the  Pboceeds  of  such  a  sale,  but 

must  resort  to  the  property  in  the  purchaser's  hands.    Id, 
t.  Sale  on  Sepabate  Executions  against  Two  Pabtnebs,  though  made 
at  one  time,  is  in  contemplation  of  law  a  separate  sale  of  the  interest  of 
each,  and  a  purchaser  of  both  interests  takes  the  property  divested  of 
all  partnership  equities.    Id, 
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7.  Law  or  Pabtnxbbhip  is  Pabt  or  thb  Law  Mtothawt,  whioh  has  i»- 

spect  excluaiyely  to  the  boainees  of  commerce;  And  as  sealed  inatnunents 

do  not  ordinarily  enter  into  snoh  business,  the  Aathorityof  a  partner 

does  not  extend  to  their  ezecution.    Hart  ▼.  Withers,  382. 
8L  Pabtnxe*s  AuTHOBirr,  even  in  a  pArtnership  not  purely  oommeroiAlt  is 

regolAted  by  the  usages  of  trade.    Id. 
9.  Sealed  Insteument  Sighed  bt  a  Pabtker  with  the  firm  name,  even 

though  giren  in  a  partnership  transaction  and  for  the  partnership  benefit, 

does  not  bind  his  copartners.    IcL 
IOl  AxTTHOBirr  can  kot  be  Given  to  a  Pabtner  bt  Pabol  to  bind  his 

copartners  by  deed.    IcU 

11.  Thing  done  in  Anothsb's  Pbbbenoe,  and  at  his  requesti  is  his  imm^ 
diate  act.     Id. 

12.  One  hat  Adopt  a  Seal  Atsixed  bt  Anotheb  without  his  authority, 
or  even  against  his  will,  and  by  deliveiy  make  the  instrument  his  deed. 
Id. 

13.  One  Pabtnxb  aiteb  the  Dissolution  of  the  firm,  can  not,  without  ex- 
press authority,  create  or  revive  a  debt  against  his  late  partners.  WU» 
ton  V.  Torbertf  032. 

14.  The  Eftecis  or  a  Deceased  Pabtnbb  can  not  be  pursued  at  law  or  in 
equity,  while  the  surviving  partner  is  solvent.    Alaop  v.  McJker,  703L 

See  Ezbcutobs  and  Administbatobs,  20;  Kbqotiabui  Inbibuiibbtb,  7i 

Pleading  and  Pbaotige,  7,  8,  9- 

PLEADING  AND  PBACTICB. 
1.  Oenbbal  Demubbeb  admits  all  well-pleaded  allegations  of  a  bilL    AntC&v. 

8.  Deolabation  in  Action  against  Subbties,  on  official  bond  of  sherifl^  for 

neglect  to  levy  execution,  must  aver  that  such  neglect  was  after  the  exe- 
cution of  the  bond,  and  that,  at  the  time,  the  defendant  had  property 
upon  which  the  sheriff  might  have  levied.    8UUt  v.  Boberts,  62. 

8.  Detendants*  Answebs  in  Eqxtitt  abb  to  be  Taken  as  Tbcb  if  the  com- 

plainants do  not  give  them  an  opportunity  to  substantiate  them  by  pmol 
Id. 
4.  Whebb  Pabties  abb  Impbopbblt  made  Defendants,  the  bill  should  be 
dismissed  as  to  them  with  costs.    Covenhoven  v.  ShuUr,  73. 

9.  Appellate  Ooubt  afteb  the  Aftibm ance  of  a  Judgment  and  the  iara- 

ance  of  a  remittitur,  regularly  and  in  accordance  with  the  usual  praotioa 
of  the  court,  loses  its  jurisdiction  over  the  case,  and  can  make  no  further 
order  respecting  it.     Legjy.  Overbaeh,  115. 

8.  A  Rbmittitub  Ibreoulablt  Issued,  an  order  irregularly  obtained,  or  a 
judgment  misconceived  and  incorrectly  entered  by  the  clerk,  is  not  the 
act  of  this  court,  and  will  be  superseded.  In^nch  a  case  the  prooeed- 
ings  remain  here,  and  the  jurisdiction  of  this  court  continues  as  before. 
Id. 

h  Plea  op  Non  Est  Factum  Held  a  Defense  on  the  Mebits. — ^Where  an 
award  was  made  against  copartners  upon  a  sealed  instrument  executed 
in  the  firm  name  by  one  partner  without  authority,  and  they  agreed  to 
let  the  award  stand  as  security  on  being  "  let  into  a  defense  on  the  mer- 
its without  being  in  any  degree  prejudiced  by  the  award,*'  it  was  held 


Index.  79& 


that  tfa«y,  might  under  •noh  agreement  plead  non  ett /actum,  tluit 
defense  **  on  the  merits."    HaH  v.  WUhers,  382. 
8w  QBJicfnov  TO  8UGB  Puu  Waitxd  bt  Takino  Iflsux.— An  objeetion  thai 
snch  plea  is  precluded  by  the  agreement  is  waived  by  taking  issue 
thereon.     Id, 

9.  Jin>01CI2IT  GAK  HOT  Bl  BBNDXBED  AQAZN8T  THB  PaBTMXR  WHO  SlOKXD  tfa* 

instrument  in  snoh  a  case  in  an  action  against  all  the  parties.    /c2. 
10.  DnciSB  Laid  bxiorb  thb  Lissob's  Titlb  accrued  will  be  fatal  to  the 

declaration,  but  where  the  action  was  commenced  long  after  the  title  ao- 

omed,  the  declaration  may  be  amended,  as  the  eiror  is  one  of  Unm  only. 

TuUle  V.  Jaekmtn,  306. 
11«  Bbbagh  or  Aobbbmbnt  bot  to  Sub— Bbmbdt. — On  breach  of  agreement 

l^  the  holder  of  an  overdue  note,  based  on  a  valid  consideration,  not  to 

sue  for  a  limited  time,  the  defendant's  remedy  is  to  set  up  the  agreement 

as  a  defense  to  the  action.    Pearl  ▼.  WtUa,  8^ 

12.  Indbpbbdbbt  AcnoK  bob  a  Violatiok  of  the  agreement  in  such  a  case 
will  not  lie.    Id. 

ISL  Failubb  to  Objbot  to  Fobm  or  AcnoN.— Where,  in  an  action  to  re* 
cover  a  legacy  charged  upon  land  brought  against  the  executor,  with 
notice  to  the  teire-temuft,  if  the  latter  appears  and  pleads  without  ob- 
jection to  the  manner  he  was  made  a  p^ty,  the  Judgment  will  not  be 
reversed  solely  because  of  the  form  of  the  action.  McLanahan  v.  Wyani^ 
963. 

14.  To  Rboovbb  a  Leoact  Chabgbd  ok  Labd,  the  approved  form  is  to 
bring  the  suit  against  the  executors,  and  terre-tenants  generally,  or  by 
name.    Id, 

1ft.  Unliss  all  thb  Tsbbb-Tenavts  abb  Warnbd,  those  who  are  warned 
are  not  obliged  to  answer.    Id, 

10.  Tebbb-Tbnant  Failing  to  Plbad  that  thbbb  abb  Othbbs  not  warned, 
loses  the  benefit  of  contribution  or  relief  by  audita  querela,  in  case  execu- 
tion is  taken  out  against  his  land.    Id, 

17.  On  a  Plea  that  All  thb  Txrre-Tbnants  have  not  been  summoned^ 
the  plaintiff  may  have  a  writ  to  sammon  those  alleged  to  be  terre-tenants, 
and  make  them  parties  in  the  same  manner  as  if  originally  summoned  or 
returned  by  the  sheriff  as  terre-tenants.    Id, 

13.  Caab  is  thb  Pbopsb  Remedy  on  breach  of  a  contract  to  pay  in  specific 
articles.     Roberts  v.  BeaUy,  410. 

19.  Plea  or  Payment  Found  fob  the  Defendant  absolutely  diacharges 
his  liability  on  the  contract.    Id. 

20l  Statement  is  Pbopeb  undeb  the  Act  or  Mabch  21,  1806,  only  where 
a  sum  certain,  or  to  be  made  certain  by  calculation,  is  due;  hence,  it  is 
not  appropriate  to  the  case  of  a  due-bill  for  "two  bureaus.*'    Id, 

21.  On  a  Bill  or  Exceptions  the  court  has  no  right  to  judge  of  the  quantum 
of  proof,  or  to  correct  the  errors  of  the  jury.    Sidwell  v.  Evane,  387. 

22,  Nolle  PBosequi  may  be  Entebed  at  any  time  until  the  jury  is  charged, 
but  can  not  be  entered  afterwards;  and  the  effect  of  entering  a  iio22i 
proBequi  after  the  jury  is  charged,  is  an  acquittal  of  the  prisoner.  StaU 
V.  MeKee,  499. 

SSL  GoBSTBUcnoN  or  Wbitibn  Evidence  is  for  the  court,  and  of  parol  evi« 
deuce  for  the  jury.    Sidetcell  v.  Evans,  387* 
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24  Adioxtubb  or  Pabol  aitd  WBrrmr  Evxdxhgb  u  wholly  for  the  jury 

to  oonstrae.    IcL 
8A.  JuDOB  IS  VOT  BouiTD  to  givo  an  opinioa  <m  UuoU,  or  to  oay  what  the  law 

is  on  the  whole  evidenee;  he  may  advise,  bat  if  he  directs  the  jury  to 

find  in  a  particalar  way,  it  is  error.    Id, 

26.  Judos  not  Bound  to  Give  Lbqal  Constbuctton  or  WiTNEaa'  Wobds. 
Where  a  witness  testifies  that  the  defendant  promised  the  plaintiffs 
that  if  they  '*  would  wait  a  while,"  and  *'not  posh  his  brotiier,''he 
wonld  pay,  the  judge  is  not  bound  to  give  the  legal  constmetion  of  the 
words,  the  construction  of  words  spoken  being  exclusively  for  the  jury. 
Id. 

27.  Judge  is  not  Bound  to  present  the  case  in  every  aspect  of  which  it  is 
susceptible  on  the  evidence.    Id. 

28.  Jubt  have  Nothing  to  do  with  thb  Statement  as  to  whether  it  is 
appropriate  to  the  cause  of  action,  or  contains  any  cause  of  action,  or 
lays  a  valid  consideration,  but  these  points  may  be  mooted  on  a  motioD 
to  arrest  the  judgment     Id, 

29.  OuB  Stateicent  Act  should  be  liberally  construed  to  advance  its  object, 
which  is  to  guard  against  the  cenmion  law  mischief  of  variance  between 
the  aUegcUa  and  the  probata.    Id, 

80.  Imkatbbial  Avebuentb,  unnecessarily  inserted  in  the  statement,  need 
not  be  proved.     Id. 

81.  Pbomise  in  Considebation  or  Fobbeabance  is  not  binding  when  thers 
was  originally  no  cause  of  action.    Id, 

82.  CoNSTBUonoN  or  Fobeign  Statutes,  like  other  written  compacts,  be- 
longs to  the  courts  municipal  law  being  a  matter  of  compact    Id, 

83.  Wbttten  and  Unweitibn  Fobeign  Laws  stand  on  the  same  footing 
in  this  respect.    Id. 

84.  Waiveb  or  Right  to  Pabtigulab  Mode  or  Pboceedino. — A  party 
may  waive  his  right  to  a  particular  mode  of  judicial  proceeding  against 
himself.    HaU  v.  Benner,  394. 

85.  Affubtenances  undeb  Shebift's  Sale,  Question  roB  Jubt. — ^It  is 
for  the  jury  to  decide,  upon  all  the  facts  of  the  case,  whether  a  water- 
right  and  tilt-hammer  pass  as  appurtenances  under  a  sheriff's  sale,  and 
it  is  error  for  the  court  to  decide  it.    Id. 

86.  Judge's  Exfbbssion  or  Opinion  on  a  Matteb  or  Fact  will  not  be 
intended  to  have  misled  the  jury.    Bobituon  v.  Jusike^  4ffl, 

87.  Technical  Objection  may  be  waived  by  the  party  on  the  record,  whom 
alone  the  creditor  is  bound  to  know.    Johnston  v.  Harvy,  426. 

88.  Combcissionsb's  Repobt  should  State  the  Facts,  not  his  deductions 
from  them;  and  where  such  report  fails  to  do  this,  the  decree  of  the 
court  founded  thereon  will  be  reversed,  and  the  case  referred  back  to 
have  the  facts  ascertained.     De  TrevUle  v.  EUia,  618. 

89.  Auditors  should  Befobt  the  Facts  Fottnd,  and  not  recite  the  testi- 
mony, except  where  exceptions  to  the  kind  of  testimony  are  raised,  and 
then  the  ground  of  objection  and  their  decision  should  be  stated.  Skin' 
ner  v.  Conant,  654. 

40.  Whebe  a  Proceeding  Depends  on  the  Discbetion  of  the  lower  court, 
guided  by  the  particular  circumstances  of  the  case,  and  not  on  any  cer- 
tain and  known  rule  of  law,  the  supreme  court  has  no  control  over  it 
Carpenter  v.  Gookin,  666. 
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41.  Ibxm. — ^Bat  if  a  new  trial  or  an  amendment  is  granted  in  a  case,  when 
the  court,  by  law,  has  no  power  to  grant  ifc,  the  party  is  entitled  to 
relief,  and  the  error  may  be  coirected  in  the  supreme  court.    Id, 

42.  DiscoTERT  or  New  Mattkb  or  new  ^vidience  is  not  ground  for  a  peti- 
tion  for  a  rehearing.     Mead  v.  Amta^  581. 

iSL  Thouoh  is  thb  Caftiok  or  thx  Ai^swek  the  defendant  is  described 
as  executrix  only,  yet  she  will  be  considered  before  the  court  in  the 
character  of  devisee  as  weU,  where  the  answer  is  responsive  to  all  the 
allegations  of  the  bill  charging  her  in  that  capacity.  Kinney  ▼.  Harvey ^ 
697. 

44.  SsTTZKO  Asms  a  Dstault  at  the  term  in  which  the  judgment  was 
rendered,  on  good  cause  shown,  and  permitting  the  defendant  to  plead 
the  statute  of  limitations,  is  not  error.     Wilson  v.  Torhertf  632. 

45.  On  AN  ExoEFnoN  fob  Refusal  to  Instruct  the  Jubt  the  bill  must 
state  so  much  of  the  evidence  as  to  show  that  the  instructions  asked 
arose  out  of  the  cause;  but  on  exceptions  to  instructions  actually  given, 
on  the  ground  of  errors  of  law,  no  testimony  need  be  stated.  Peden  ▼. 
Moore,  649. 

46.  Writ  of  Ebrob  will  lie  to  review  the  decision  of  a  court  quashing  an 
exeoation  on  motion.     Tombeekbee  Bank  v.  Strong's  Ea^rs,  667. 

See  Amendments;   Bankbuftct  and  Insolvengt,  2;  Evidenoe,  6;  Judg- 
ments, 12,  19;  Libel,  6. 

POSSESSION. 

1.  Possession  is  Pbima  Facie  Evidbnce  of  title,  and  a  purchaser  under  a 
judgment  against  such  possessor  can  recover  against  any  one  who  can 
not  show  a  better  right  or  prior  possession.     TuUle  v.  Jackson,  306. 

8.  Pabtt  in  Possession  haying  Two  Titles,  one  valid  and  the  other  invalid, 
will  be  presumed  to  have  entered  under  the  valid  title.    Id, 

See  Adverse  Possession;  Boundabies;  Notice,  2,  6. 

PRESCRIPTION. 

1.  CoHTETANCE  MAT  Pbobablt  BE  PRESUMED  after  a  great  lapse  of  time, 

where  the  purchase  money  has  been  paid  and  the  possession  has  been 
consistent  with  the  presumption.    Jackson  v.  MUler,  316. 

2,  This  PRESuMPnoN  mat  be  Rebutted  bt  Pboof  of  declarations  of  the 

alleged  grantee,  long  after  the  deed  should  have  been  executed,  that  he 
did  not  own  the  land.    Id, 

PRESUMPTIONS. 

What  a  Odious  or  Dishonest  will  not  be  presumed.  Jaekmm  y.  MUler,  816w 

See  BoxTNDABiES;  Prescription. 

PRINCIPAL  AND  AGENT. 
See  Agency. 

PRIVILEGED  COMMUNICATIONa 
See  Libel,  6,  8. 
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PBOCBSS. 

I.  P&oons  IS  Void  upok  m  Facb,  and  does  not  Justify  an  offiosr  m 

ing  it»  if  it  appears  therefrom  that  it  issued  from  a  ooarfe  which  had  no 
jurisdiction  over  the  sahject-matter  of  the  action  or  of  the  person agMiisI 
whom  it  is  direoted.    Savaeool  v.  Boughton^  181. 

&  A  MmisTXBXAL  OvFiosR  MAT  JusTivT  nudor  a  writ  regular  on  its  fsoe^ 
whether  issued  from  a  conrt  of  general  or  of  limited  jnrisdiotion,  if  tha 
subject-matter  of  the  suit  is  within  the  jutisdiotion  of  the  oouiti  and 
nothing  appears  in  the  process  to  apprise  the  officer  of  any  want  of  Jniii- 
diction  over  the  person  affected  by  the  process.    Id. 

1.  A  Ck>NSTABLB  IS  JusTmsD  IN  EziouTiNO  Fboobss  zegolsr  on  Hm  £aoe» 

though  it  be  shown  that  he  who  issued  it  was  but  an  offiosr  ds  /ocfo. 

WOow  Y.  SnUih,  213. 

See  EzBcnnoira,  0. 

QUESnOKS  OF  LAW  AND  OF  FACT. 
See  Plbadxnq  and  Praciioi. 

BEAL  ESTATE. 

SvBSiQUXiiT  AmRT  TO  AN  Entbt,  without  authnritj,  upon  ons^  land,  is 
eouiralant  to  an  original  authority  to  enter.    Jacktom  y.  MUUr,  S16b 

See  Affubtxnants. 

BEOOBDING. 

BmmrcB  oi  an  Bquixablb  Tttub  need  not  be  reooidsd  as  agsiosl  cnditan 
and  sobssqusnt  purohasers.    Morgan  y.  Mcrffon,  688L 

See  DxiDS,  6;  NoTic^.7»  9. 

See  FuuLDiNO  and  FKAonoB,  88»  89. 

RELATION. 

OomDDiT  TO  A  Tbino  AiBBADT  DoNB  hss  a  FstwispeetiYe  sflJM^tad  aqnli  a 
oommand.    Jaclutm  v.  MilUr,  816. 

See  CoNTBAOTB,  2,  3;  Bsal  Bbxatb. 

REMAINDERS  AND  REVERSION& 

L  BiQUXsr  OF  SPBcmo  Chattblb  for  Ldcrxd  Psbiod. — On  a  bequest  for 
life,  or  other  limited  period,  of  specific  articles  not  neoesssrify  oonsnmsd 
in  using,  with  a  limitation  over,  the  modem  practice  is  to  require  an  in- 
ventory  specifying  that  the  articles  belong  to  the  first  taker  for  the  al- 
lotted  time,  and  afterwards  to  the  remainderman;  and  security  is  unnee- 
essary  unless  there  is  a  danger  of  waste  or  loss.    Ccvenhovm  r,  ShMUr^ 

7a 

2.  BsQUXST  OF  Residub  fob  Lifb  with  Rekaindbb  Oybb.— Where  there 

is  a  general  bequest  of  a  residue  for  life,  with  remainder  over,  including 
articles  consumed  in  using  and  those  not  so  consumed,  the  whole  shovdd 
be  converted  into  money  and  invested,  and  onfy  the  interest  paid  to  the 
legatee  for  life.    Id, 
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REPLEVIN. 

J.  BDunmf  DOBS  hoi  Lis  iob  Tbos  Cut  on  land  wh«n  the  deftndant  wm 
in  poiwetrion  under  a  olaim  of  title.    Snyder  v.  Vai/Xt  466. 

IB.  TnXii  TO  Land  will  not  bb  Tbibd  in  an  AonoK  or  Bbflbvik,  tx  tflreoCo^ 
though  it  may  aometimes  oome  in  question  incidentally.    IdL 

S.  Rkplbvin  Lies  tor  Trbes  Cttt  wbxs  thb  Dbfendavt  had  neither  poe» 
aeaeion,  title,  nor  <ilaim  to  the  land,  but  was  a  mere  treepaner.    Id. 

4.  Willful  Tbbsfassbr  can  not  Aoquibb  Titlb  by  altering  the  form  of 

the  property,  aa  by  working  treee  into  rails  and  posts.    Id. 
&  Bbplbvik  Libs  vob  Tbbbs  Madb  into  Poflis  and  rails  by  the  wrongs 

doer.     Id, 
^  Nonsuit  in  Bbplevin  is  not  a  Bab  to  a  second  action  of  replevin  in  this 

state,  and  the  statute  of  Westminster,  in  England,  prohibiting  a  second 

replevin  after  a  nonsuit,  is  local  to  that  kingdom,  and  is  not  in  force  fiere. 

DaggeU  v.  RobtM^  752. 
7.  BsFLEvnr  Lies  in  all  Cases  or  Tortious  and  Unlawful  Tabino  and 

detention  of  goods  and  chattels,  and  is  not  confined  to  oases  of  distress. 

Id, 

5.  Fbooedurb  on  Wbits  of  Bbplevin  in  Indiana. — ^Writs  of  replevin, 

in  this  state,  issue  out  of  the  circuit  court>  aa  others  writs  do,  and  are 
there  returnable;  and  the  suit  is  docketed,  proceeded  in,  set  down  for 
trial,  and  tried,  agreeably  to  the  laws  and  practice  of  the  oonrt,  aa  other 
actions  are.    Id, 

RES  JUDICATA. 

L  FoBMBB  Bboovbbt  AS  EviDBNGB  OF  DEMAND  AND  KoTiOB.^In  an  action 
by  an  indorser  a^^^ainst  a  prior  indorser  to  recover  money  paid  on  a  pro- 
tested note,  the  record  of  a  former  recovery  between  the  same  parties  for 
a  previous  payment  on  the  same  note,  is  sufficient  evidence  of  demand 
and  notice.     Wrighi  v.  Butler^  323. 

%,  FoBMBR  Rboovbrt  kxtst  BB  PLEADED  AS  AN  EsTOFPBL,  if  there  is  an  Op- 
portunity to  do  sa    Id, 

i.  FoBMER  Reooyebt  ADMISSIBLE  AS  EviDENGB,  WHBN.^The  record  of  a 
former  recovery  is  admissible  in  evidence,  if  there  is  no  opportunity  to 
plead  it  as  an  estoppel,  and  is  conclusive  on  the  party,  the  court,  and  the 
jury,  as  to  every  fact  adjudicated  thereby.    Id, 

4.  Bboovert  of  Monet  Paid  on  Notb  afteb  Fobmbr  Bboovbbt.— A  re- 
covery by  an  indorser  against  a  prior  indorser,  on  the  monqr  counts,  of 
part  payments  made  on  the  note,  is  no  bar  to  a  subsequent  action  for 
other  payments  afterwards  made  on  the  same  note.    Id* 

See  Judgments,  13. 

REVIEW. 

Bbubf  aoainbt  a  Degbeb  on  the  ground  of  newly  discovered  matter  must 
be  sought  by  a  bill  of  review  or  by  a  supplemental  bill  in  the  nature  of 
a  bill  of  review.    Mtad  v.  Amea,  581. 

RIPARIAN  OWNERS. 
See  Water  Riobts. 
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8AT<lv8. 

1.  Wbirb  AxYTBOia  Rkkaiks  to  bb  Donb  to  complete  a  oontnMst  of  m1% 

the  title  to  the  property  does  not  paaa.     Lupin  ▼.  Marie^  26d. 

2.  Pubohassr's  Failubb  to  oiyx  Nona  as  agreed,  if  not  waived^  prevents 

the  title  passing.    Id, 

t.  Absolutb  DsLXYBEiT  ov  CHATTELS  to  a  Vendee  is  a  waiver  of  the  noodi- 
tion  of  payment  or  giving  notes  or  other  seonrity,  and  passes  the  title  to 
the  property.    Id, 

i.  Vxndob's  Mistake  as  to  the  Pubohase&'s  Ashjtt  to  Pat,  as  where 
he  sells  to  one  reputed,  and  believing  himself  to  be,  solvent,  but  who  i» 
in  fact  insolvent,  will  not  avoid  the  sale  or  famish  ground  for  relief  in 
equity.    Id. 

S.  Where  Articles  abb  Partly  Consumed  by  the  buyer  before  sig- 
nifying his  acceptance  of  the  offer  to  sell,  the  contract  is  neverthelesa 
rendered  binding  on  both  parties  by  such  acceptance.  MaeUer*9  Adm*r 
V.  Friih,  282. 

8.  Personal  Bepresentattves  or  a  Purchaber,  dying  after  the  contrsct 
is  closed,  may  receive  delivery  of  the  goods.    Id, 

7.  False  Representations  or  Vendor. — ^Where  a  vendor  sells  a  horsey 
sound  or  nosonnd,  he  is  not  liable  to  an  action  l^  the  vendee,  althoog|k 
*  he  knew  that  the  horse  was  unsound  when  he  sold  him;  but  where  tho 
vendor  makes  false  representations,  calculated  to  throw  the  vendee  off  his 
guard,  and  to  induce  him  to  assume  a  risk  which  he  would  not  have  as- 
sumed if  they  had  [not  been  made,  such  vendor  is  liable,  although  ha 
sold  the  horse  with  all  faults,  or  sound  or  unsound.  Wed  v.  Andentm, 
737. 

tw  Daicages  for  Eeefino  or  Horsb  before  plaintiff's  offer  to  roton  him» 
can  not  be  recovered  in  an  action  for  false  affirmation,    /d. 

See  Fraudulent  Convetanoes,  15;  Wabbantt. 

SCANDAL. 
See  DisoovEBTy  4»  5. 

SET-OFF. 
See  Judgments,  18, 19. 

SHERIFFS. 

L  Liabiutt  of  Shbrhf  vob  Kbolect  to  Lett  EXBOUTioir.-^Wh6raa&  oz»- 
cution  is  placed  in  the  hands  of  a  sheriff  before  his  teim  of  offioe  expires^ 
and  he  has  the  means  and  opportunity  to  levy  it  upon  the  property  of 
the  defendant,  but  neglects  to  do  so,  he  and  his  sureties  are  liable  for  tha 
damages  sustained  by  the  pUintiff  by  reason  of  such  neglect.  &aU  v. 
Boberts,  62. 

2.  Completion  of  Levt  bt  Ez-Sheriff. —It  is  the  duty  of  a  sheriff^  even  after 
the  expiration  of  his  term  of  office,  to  finish  the  execution  of  a  levy  made 
by  him  while  in  office;  and  if  he  fails  to  do  so,  or,  having  done  so,  re* 
fuses  to  pay  over  the  moneys,  the  sureties  on  his  official  bond  will  be 
liable.    Id, 

t.  Sheriff  is  Bound  to  Execute  Writ  unexecuted  by  his  predecessor,  and 
omission  to  perform  such  duty  constitutes  a  breach  of  his  official  bond. 
Id. 
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ii  Skbbiff  haviko  Appusd  to  Onb  EzxcunoN  the  money  which  of  right  he« 
longed  to  another,  the  court  has  no  juriBdiotion  to  compel  the  creditor 
receiving  the  money  to  pay  the  same  to  the  other  execution  creditor,  but 
the  latter  mnat  pnrene  his  remedy  against  the  sheriff.  -  Wcuhmgton  v. 
Satulers,  336. 

6.  Shkbity  is  the  Pbofsb  Oftigeb  to  execute  all  writs  returnable  to  courts 

unless  another  is  appointed,  by  special  order,  for  that  puipose.    Id, 

0.  Deputt  hat  attsr  ths  EzpiSATioir  of  his  Principal's  Tsbm  of  office 

complete  the  execution  of  process  which  he  has  previously  commenced, 
by  executing  conveyance  to  a  purchaser  thereunder.  TttUU  v.  Jaehmmt 
306. 

7.  Action  against  Shxrot  does  not  Lib  for  money  made  by  him  under  exe* 

oution  until  demand  made  therefor;  and  the  statute  does  not  begin  to 
run  in  his  favor  until  such  demand  is  made.     Wright  v.  HamiUan,  513. 

8.  SuzRinr  is  Liablb  for  Interest  on  such  money  only  from  the  time  the 

demand  b  made.    Id, 

See  Bonds;  Executions;  Fbocb8& 

« 

SOVMIEION  BIGHTS. 

1.  Tbb  Pbovlb  of  this  Statb  are  entitled  to  all  the  rights  wbidh  formerly 

belonged  to  the  king  by  his  prerogative.    Lansing  v.  SmUh, 
2l  The  Leoislativb  Power  of  the  State  embraces  aJl  the  powers  which  the 
king  and  parliament  of  England  exerdsed  before  the  revolution,  subject 
to  the  restrictions  imposed  by  the  constitution  of  the  state  and  of  the 
United  States.     Id 

SPECIFIC  PERFOBMAKCR 
See  Equitt,  17. 

STATUTES. 

L  GoicrENBATiON  FOB  Daicages  Occasioned  by  an  act  authorised  by  statute, 
must  be  sought  in  the  mode  prescribed  by  that  statute,  if  it  be  a  public 
statute;  but  if  it  be  a  private  statute,  compensation  may  be  obtained 
through  the  remedy  given  by  it,  or  by  action  according  to  the  common 
law.     Calking  v.  Baldtoin,  166. 

8.  PuEUO  Statute,  What  is. — A  statute  giving  an  individual  designated 
therein  power  to  construct  a  dam  at  a  place  named,  of  such  height  as 
may  be  necessary  for  improving  the  navigation  of  Seneca  river,  and 
pointing  out  the  manner  in  which  the  dam  is  to  be  constructed,  and  re- 
quiiing  it  to  be  connected  with  a  canal  and  lock,  of  capacity  sufficient 
to  accommodate  the  largest  sised  boats,  is  a  public  statute.    Id, 

SL  Statutobt  Remedy,  When  Supplants  the  One  bt  Common  Law. — 
The  rule  that  the  giving  of  an  affirmative  remedy  by  statute,  without 
any  words  of  negation,  does  not  supplant  the  pre-existing  common  law 
remedy,  does  not  apply  to  acts  done  by  express  authority  of  the  statute  for 
a  public  purpose;  nor  can  either  party  resort  to  the  common  law  action 
in  such  a  case,  because  the  other  has  not  proceeded  to  have  the  damages 
assessed  in  the  mode  prescribed  in  such  statute.     Id. 

i  Where  a  Statute  Gives  a   Remedy  where  there  was  none  before,  it 
ought  to  be  followed.     App  v.  Dreiabaelif  447. 
Am.  Dxo.  Vol.  XZI— «1 
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0.  Thb  Intention  or  Legislators  should  be  considered  in  giving  oonstnio* 

tion  to  a  statute.    Omdoffv,  Turmant  607. 
6w  Reusdial  Statutes  should  be  liberally  construed  to  bring  within  tfas 
scope  of  their  operation  all  oases  that  oome  within  the  mismhief  intended 
to  be  provided  against    IcL 

STATUTE  OP  FRAUDa 
See  GuABANTT;  Mistake,  2. 

STATUTE  OF  LIMITATIONa 

1.  New  Pbomise  Taking  Case  ottt  or  Statute.— A  seoond  tndoner  my 

recover  of  a  prior  indorser,  payments  made  on  the  note  within  six  yean 
after  a  promise  by  the  latter  to  pay  the  demand  as  fast  as  he  can. 
Wrighi  V.  BuUer,  323. 

2.  Doss  NOT  Apply  to  Trusts  or  cases  of  fraud.    App  ▼.  Drtubaeht  447. 

3.  When  rr  Begins  to  RuN.^If  a  demand  on  the  defendant,  or  other  col- 

lateral thing,  is  requisite  to  give  a  right  of  action  to  the  plaintifl^  the 
statute  does  not  begin  to  run  until  such  demand  is  made  or  thing  dooeii 
WrigJU  v.  HamUion,  513. 

4.  Acknowledgment  or  a  Debt  in  terms  admittmg  it  to  be  due,  and  sMign- 

ing  poverty  as  a  reason  for  non-payment,  takes  the  case  out  of  the  statute 

of  limitations.    And  this  principle  applies  to  a  debt  on  a  JudgnmiL 

OleoU  ▼.  Sealea,  685. 

See  DisooTBBT,  6 

STOPPAGE  m  TRANSITU. 
1.  Right  or  Stoppage  in  Transitu  is  ineffectual  unless  aotoaUy  eEewissd. 
MaeUer^s  Administrator  y.  FrUh,  262. 

5.  Such  Right  does  not  Arise  on  the  Death  or  tbb  Bum  unless  his 

estate  is  insolvent    Id* 

STREET  ASSESSMENT& 
See  Landlord  and  Tenant,  7. 

SUCCESSION. 

1.  Child  in  Ventre  Sa  Mere,  which  is  afterwards  bom  alive^  is  coasld* 

ered  in  esse,  for  every  purpose  which  is  for  its  benefit  JUiumttk  ▼• 
TJialhimer,  66. 

2,  Such  Child  is  not  Considered  in  esse  for  another's  benefit,  where  it 

is  afterwards  bom  dead,  or  bom  too  soon  after  oonception  to  be  eapaUe 

of  living.    Id. 
%  Statute  or  DismiBimoNS  is  to  be  construed  according  to  the  rules  of 

the  civil  law.    Id. 
4.  Children  Born  within  Six  Months  after  Conoeptioh  are  considered 

by  the  civil  law  incapable  of  living,  and  unless  th^  actually  survive 

long  enough  to  rebut  the  presumption,  they  can  not  inherit  or  transmit 

property.    Id. 
&  Delivert  or  a  Livino  CnaJb  bt  the  Cjoarsan  Opeeatioh,  after  the 

mother's  death,  does  not  enable  the  father  to  take  as  tenant  bj  the 

curtesy,  though  such  child  is  considered  in  ease  before  birth  for  its  owb 

benefit.     Id. 
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TENDER. 

L  Tbb  Ton  AND  ThACE  AT  WHICH  A  DiuYSET  Or  tender  of  speoific  chsttela 
may  be  made  miist  be  detemuned  from  the  natare  of  the  contraot.  Shel* 
don  ▼.  Skinner,  161. 

&  Tbs  Piaoi  whbix  Cumbibbomx  Chattels  may  be  delivered  in  pniaa* 
ance  of  a  oontraot  most  be  aeoertained  by  notifying  the  obligee  and  re- 
qnasting  him  to  name  the  place  where  he  will  receive  them.  Delivery 
mnst  be  made  at  the  place  deeignated,  nnlees  it  is  an  unreasonable  one. 
Id. 

I.  Tbs  Flack  whxbb  Abticlss  ahb  to  bs  Dblivebed,  though  not  named  in 
the  oontraot,  may  often  be  determined  from  the  nature  of  the  transao* 
tion»  and  the  situation  and  business  relations  of  one  or  of  both  of  the 
parties.    Id. 

€•  A  TivBBB  or  Ohattbls  in  pursuance  of  a  contract  for  their  delivery, 
though  it  discfaacges  the  original  obligation,  and,  if  not  accepted,  con- 
verts the  obligor  into  the  bailee  of  the  obligee,  does  not  justify  the 
obligor  in  abandoning  or  destroying  the  property.  He  must  take  care  of 
it  at  the  expense  and  risk  of  the  obligee.     Id. 

S.  Thb  DnivxRT  OF  Pobtablb  Abtiolk,  when  the  place  is  not  designated 
in  the  contract  therefor,  must  be  made  at  the  residence  of  the  obligee; 
ponderous  articles  must  be  delivered  at  such  reasonable  place  as  the 
obligee  may  appoint,  and  the  obligor  must  seek  him  and  request  him  to 
name  such  place.    La  Farge  v.  Hiekert,  209. 

6w  Whbn  kg  Timb  ob  Placs  of  delivery  or  payment  of  specific  articles  is 
fixed  by  the  contract,  a  tender  must  be  made  within  a  reasonable  time. 
Soberts  v.  BeaUy,  410. 

7.  Iv  KO  Plaob  bb  Fixed,  Dxbtob  kust  Seek  the  Cbeditob,  if  within  the 

state,  and  tender  performance  of  the  contract.    Id, 
8b  Pobtablb  Pbofbbtt,  in  such  a  case,  must  be  taken  and  delivered  to  the 
creditor,  or  at  his  residence.    Id, 

9.  Iv  THE  Pbofbbtt  be  Pondxbous,  the  debtor  must  request  the  creditor,  a 

reasonable  time  beforehand,  to  appoint  a  time  and  place  of  delivery,  and 
if  the  creditor  refuse,  the  debtor  may  plead  it  specially  in  dischaige  of 
the  contract.    Id, 

10.  Therb  gak  be  no  Tekdeb  atteb  the  CoirnucT  is  Bboken,  and  uncer- 
tain damages  have  accrued.    Id. 

IL  Tehdeb  07  Sfbghic  Abholbs  must  be  made  on  the  day  stipulated.    Id. 

^  TIMR 

L  Mbabiho  or  Wobd  Mobth. — ^In  statutes  and  judicial  proceedings  the 
word  month  means  a  calendar  month;  and  it  should  be  so  construed  in 
contracts,  unless  it  appears  that  the  parties  intended  a  limar  month. 
WiUkmion  v.  Farrow,  492. 

8.  GoMFUTATiOK  or  TiME. — ^Whenever  a  forfeiture  would  be  incurred  by  in- 

cluding "  the  day  of  the  date,"  or  "  an  act  done,"  it  will  be  excluded  in 
the  computation;  and  whether  such  day  is  to  be  included  or  excluded  is 
to  be  determined  according  to  the  intention  of  the  parties,  so  as  to  effect- 
uate their  deeds,  and  not  to  destroy  them.  Id, 
8.  Fbactioks  or  a  Day  are  not  taken  into  account  in  law,  unless  for  the 
purpose  of  giving  effect  to  a  right  which  would  otherwise  be  defeated. 
Id, 


804  Indsz. 

TRESPASS. 

1.  Ov%  WHO  HAS  Itj.ioai.t«t  Aoquzbxd  PoBUsazoK  may  miintafa 

against  any  penon  who  ttnlawfnlly  disturbs  his  possession.  Bfferimm  ▼• 
Sutton,  217. 

S  Tbbspass  bt  Him  who  has  a  Spxcial  Pbopebt7  in  goods  will  lie  againsi 
him  who  has  the  general  property.  Principle  applied  to  an  action  by  a 
bailee  for  the  mannfactore  of  skins  into  moroooo  against  the  assignee  of 
the  bailor.    Burdkt  v.  Murray,  588. 

TROVER. 

1.  Gekebal  or  Special  Pbopebtt  is  sufficient  to  inaintsin  troTor.  HudtptA 
Y,  WiUon,  344. 

S.  Tbovbb  will  Lis  fob  a  Judgment  rendered  by  a  Jnstioe  of  the  peace. 
Id. 

8k  Judgment  Won  at  Cards,  and  delivered  to  the  winner,  can  not  be  recov- 
ered back  under  the  act  of  1784.    Id. 

4.  Trover  for  tkb  Amount  of  a  Promissort  Note  will  lie  by  the  maker 
against  the  payee,  who  has  transferred  it  in  violation  of  the  sgreement 
pursuant  to  which  it  was  given,  and  the  transferee  recovers  judgment 
thereon  against  the  maker.    Buck  v.  Kent,  676. 

ft.  Same. — If  that  judgment  was  of  any  importance  in  determining  the  rights 
of  the  parties  in  trover,  an  exemplified  copy  ought  to  have  been  pro- 
duced.   Id. 

See  Common  Carbibrs,  1,  d,  4;  Co-tenanct,  4. 

TRUSTS  AND  TRUSTEES. 

1.  Trustees  are  Liable  for  Gross  Negligence,  and  for  thor  own  acts,  ia 

not  carefully  securing  money  which  was  in  their  hands,  and  put  out  by 
them,  but  not  for  failure  to  sue  at  once  a  former  trustee  while  in  good 
credit,  or  on  first  hearing  of  his  insolvency,  when  there  was  no  proba- 
bility of  recovering  at  that  time.    Konigmaclijer  v.  Khnmel,  374. 

2.  Trust  in  Land  can  not  be  raised  by  parol    Jathton  v.  AfiHer,  310. 

3.  Resulting  Trust  mat  Arise  where  one  pays  the  purchase  money,  and 

the  deed  is  taken  in  another's  name.     Id. 

4.  Resulting  Trust  oan  not  Arise  in  a  Patent  from  the  government  for 

land  for  which  no  consideration  was  paid.    Id. 

(k  Resulting  Trust  can  not  Arise  out  of  a  Fraud  upon  the  government. 
Id. 

t.  Land  of  an  Intestate  Confirmed  to  One  of  the  Heirs,  in  the  orphans' 
court,  at  the  appraisement,  may  be  shown  to  be  held  in  trust  for  tbo 
others,  when  the  trust  is  in  writing,  without  impugning  the  ssoctity  or 
validity  of  the  decree  of  the  orphans'  court    Bavingtan  v.  Clarke^  432. 

7.  Under  a  Deed  Made  to  One  Man,  the  land  may  nevertheless  be  held,  in 

whole  or  in  part,  in  trust  for  another.    Id 

8.  Purchase  bt  a  Trustee  of  the  Cestui  Que  Trust's  IirrxBBsr  is  always 

viewed  with  great  jealousy.    Brueh  v.  Lantz,  45S. 
0.  Fraud  or  Advantageous  Pcrohase  need  not  be  shown  in  sach  a  case. 

Id. 
10.  Declaration  of  Trust. — ^A  parol  agreement  to  pay  hire  for  slaves  is  a 

sufficient  declaration  of  trust  to  vest  the  equitable  title  in  the  eeitoi  que 
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tnut  without  delivery;  and  the  obligation  of  a  father  to  provide  for  his 
daughter  is  a  good  and  meritorions  oonsideration  to  eapport  a  tmst,  ex* 
oept  as  to  creditors.    Blake  y.  Jonea^  630. 

See  Chabitabli  Uses;  Statutb  of  LncxTATiova,  2. 

VENDOR  AND  VENDEE. 

1.  Kxw  Aornmnwr  bitwxbh  Vxzcbxx  axt>  Vbndob  avtkb  Dsnx^Where 

a  vendee  receiving  his  deed  is  unable  to  pay  the  bond  given  for  the  pur- 
chase money,  the  vendor,  knowing  this,  may  make  a  new  agreementi  and 
take  back  all  or  part  of  the  land,  and  release  the  whole  or  part  of  the 
debt.    Bavington  v.  Clarke,  432. 

2,  Sals  or  Land  bt  thb  Aobi,  the  quantity  being  estimated,  is  binding, 

though  actual  measurement  should  show  a  deficiency  or  excess.  Aeheom 
V.  Smith,  437. 

5.  "Mobs  ob  Less,"  Effect  of,  in  Co]!n:BACT  of  Sale.— Where  land  is 

sold  at  public  vendue,  by  the  acre,  the  vendor  saying  that  he  would  sell 
it  at  a  specified  number  of  acres,  "more  or  less,"  and  that  it  should  be 
measured,  the  vendee  is  bound  to  take  it»  though  the  quantity  should 
considerably  exceed  that  specified,  and  though  that  was  tbe  quantity 
stated  in  the  published  advertisement.  IdL 
4.  Vendee  Befusiko  to  Complete  the  Sale,  is  liable  in  damages  to  the 
vendor  in  such  a  case.     Id, 

0.  Measube  of  Daicaoes  in  such  a  case  is  the  difference  in  price  on  a  resale 

where  the  vendor  has  acted  bonajide,  and  with  reasonable  care.     Id, 

6.  Loss  HAT  be  GAsrr  on  the  Vendob  in  such  a  case,  by  grossly  improper 

conduct,  or  wanton  delay  in  reselling,  or  negligence  on  his  part    IdL 

7.  Mebb  Unskillfulnsss,  without  niato/e{e<,  or  negligence,  if  not  palpable^ 

will  not  charge  the  vendor  with  the  loss.    Id. 

See  Ck>BTBAcrT8,  29;  Liens,  1,  2»  3. 

VENUR 
See  iNDiofTUSNTS,  1,  2, 

VERDICT. 
See  New  Tbzalb,  2l 

VOLUNTAEY  CONVEYANCES. 
See  Fbaudvlent  Convetangbs;  OiiTflL 

WARRANTY. 

1.  In  Gasb  on  a  Wabbantt  of  Soundness  of  a  horse,  the  teloiter  need  not 

be  alleged,  and  though  alleged,  it  need  not  be  proved.    Beeman  v.  Bvek^ 

671. 

2.  To  Conbtitdte  a  Wabbantt  no  Pabthjitlab  Fobm  of  words  is  necessary; 

it  is  sufficient  if  the  language  used  was  made  and  received  as  a  warranty. 
Id, 

WATER  RIGHTa 

L  OwNEB  OF  Land  on  Both  Sides  of  a  Non-navtoablb  Stbbau  is  entitled 
to  the  use  of  such  stream,  without  diminution  or  alteration,  as  it  flows 
through  his  land.    Society  v.  Morrie  Canal  Co,,  41.. 
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SL  SiTCH  OwKXB  ICAT  UsB  TBB  EifTiBB  Stbbai^  f or  manuf utoring  porpoiei, 
provided  tliat  the  water  is  returned  to  the  channel  for  the  benefit  of 
those  below,  and  that  parties  having  prior  ri^^ts  are  not  injured  thereby. 
Id, 

8.  Advxbsk  Riobt  mat  Exist  in  such  a  Stbsam,  founded  upon  a  prior  oo- 
cupation  by  another.     /dL 

4  There  is  ko  Actual  Psofeett  in  Rmnmro  Water,  but  the  interest 
therein  is  of  a  usufructuary  kind,  though  it  may  be  neverthcdess  vested 
and  absolute.    Id, 

0.  Where  One  Ihteoduces  Water  into  a  Streak  and  then  diverts  a  por- 

tion of  the  stream,  and  does  not  permit  it  to  flow  through  the  land  of  a 
riparian  proprietor  below,  the  latter  can  not  complain  if  the  quantity 
and  quality  of  the  stream,  as  it  flowed  in  its  natural  state,  arc  not  dimin- 
ished  or  altered.  Id, 
6w  The  Soil  uiider  the  Navigable  Rivers  and  arms  of  the  sea,  where  the 
tide  ebbs  and  flows,  including  the  shore  or  bank  to  high-water  mark, 
belonged,  at  common  law,  to  the  king  as  partnB  pairia,  for  the  benefit  of 
his  subjects.     Lansing  v.  Smiih,  89. 

7.  The  Right  to  Navigate  the  Pubuo  Waters*  and  to  fish  therein,  and 

the  right  to  use  the  public  highways,  and  all  publio  rights,  and  belong  to 
the  public  at  large.    Id. 

8.  The  Public  Rights  of  Navigation,  and  of  fishing  and  using  publio  high- 

ways, are  subject  to  legislative  restriction  in  respect  to  their  exercise  by 
individuals,  provided  no  vested  ri^ts  are  impaired.    Id. 

9.  The  Taking  ov  Wharfage  or  Toll  is  a  franchise  subject  to  the  regula- 

tion of  the  legislature,  and  not  lawfully  ezerciaable  without  its  pennis- 

sion.    Id, 
IOl  Rights  of  Proprietors  on  Navigable  Rivers. — ^The  proprietors  of  land 

bounded  on  a  navigable  river  own  the  soil  to  high-water  mark,  and  no 

further.     Chapman  v.  Kimball,  707. 
IL  Right  to  take  Sea-weed  growing  on  bed  of  such  river,  below  low-water 

mark,  belongs  to  the  publio  and  not  exclusively  to  the  riparian  proprietor. 

Id. 

WHARFAGE. 
See  Water  Riohis,  Dl 

WILLS. 

1.  If  Two  Parts  or  a  Will  are  Wholly  Irbbconoilablb,  the  subsequent 

part  is  to  be  taken  as  evidence  of  a  subsequent  intention.  Cavenkoven  v. 

Skider,  74. 
S.  Intention  of  the  Testator  must  Govern  if  not  inconsistent  with  the 

rules  of  law.    Id, 
S.  Intention  vust  be  Asgertansd  from  the  whole  Will  taken  together; 

and  no  part  is  to  be  rejected  which  can  be  given  an  operation  coosirtent 

with  the  testator's  general  intent.     Id, 
4.  Words  Capable  of  a  Two-fold  Construction  used  in  one  part  of  a  will 

should  receive  that  construction  which  is  most  consistent  with  the  tee* 

tator's  intention  ascertained  from  other  provisions  in  the  wilL    Id, 
Ik  Court  will  Supply  Proper  Words  to  efiectnate  the  testator's  inteotaoo 

if  it  is  inoorrecdy  expressed.    Id* 
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••  Qbaxhatioal  SnfSB  or  the  Words  it  not  always  regarded  in  conttming 
wills,  and  words  may  be  transposed  if  necessary.    I<L 

7.  SuBSCBiBXKO  Witness  to  a  Will  should  be  satii^ed  from  his  own  knowl- 

edge that  the  testator  nnderstands  what  he  is  doing,  and  is  of  sound  and 
disposing  mind  and  memory.    Seribner  v.  Crane^  81. 

8.  WrrNxss'  Attestatiok  CEBTinxs  to  his  Ekowledob  of  the  testator's 

mental  capacity,  and  that  he  executed  the  will  freely  and  undeistand- 
ingly,  knowing  its  contents.    Id. 

9.  Witn  Bfls  KOT  Pxbsonallt  SATianxD  of  these  facts  is  incompetent  to  prove 

the  due  execution  of  the  will.  Id. 
IOl  Will  ov  a  Blivp  ob  Ilutxratb  Pkbson  is  not  inralid  because  it  was 
not  read  to  him  in  the  presence  of  the  subscribing  witnesses,  but  the  fact 
that  it  was  not  so  read  may  be  considered  by  the  jury  in  determining  the 
testator's  capacity  to  make  a  will,  or  whether  fraud  or  undue  influence 
was  used  to  procure  the  execution  of  the  instrument  offered  for  probate* 
HemphiU  ▼.  Hemphm.  831. 

11.  Dub  Execution  of  a  Will  bjdno  Pbovxd,  the  law  presumes  the  tee* 
tator  to  have  been  acquainted  with  its  contents,  and  the  oiiiit  of  showing 
the  contrary  rests  upon  the  party  alleging  it.    Id. 

12.  Capacitt  of  Tbstatob. — ^A  testator  who  has  sufficient  mind  and  memory 
to  understand  what  he  is  doing,  may  make  a  valid  will,  although  at  the 
time  of  executing  it  he  was  incapable  of  transacting  business  generally, 
Kimt  V.  Kinne,  732. 

13L  Capacitt  of  Tbstatob  at  thb  Timb  of  Makoto  his  Will  is  the  sole 
question  to  be  determined  in  deciding  upon  the  validity  of  the  will  on 
that  ground.    Id. 

14.  EvmsNCB  OF  Conduct  of  Aosd  Tbstator  aftxb  Making  his  Will^ 
and  while  he  was  gradually  failing,  is  entitled  to  little  weight.    Id. 

16.  Opinions  of  Witnbssbs  as  to  CAPACirr  of  Tbstatob  to  make  a  will 
are  entitled  to  little  or  no  regard,  unless  they  are  supported  by  good 
reasons,  founded  on  facts  that  warrant  them.    Id. 

16.  SiNGULABrrr  should  not  bb  Confounded  with  Insanity,  nor  a  weak- 
ened intelleot  mistaken  for  one  that  is  lost,  in  determining  the  queetioa 
of  testamentsiy  capacity.    Id. 

See  LflOACiES  and  Leoatbbs. 

WITNESSES. 

L  Asking  Qubstion  fob  Pubposb  of  Discbeditino  Witness.— A  question 
may  be  proposed  to  a  witness  for  the  purpose  of  discreditis^  him,  either 
by  calling  others  to  contradict  him,  or  by  having  him  contradict  him- 
self, when  the  matter  about  which  the  question  is  asked  is  a  legitimate 
subject  of  inquiry.    FrieB  v.  Brugler,  52. 

8.  Pbivileob  of  Witness  to  Refuse  to  Answeb  Question.— A  witness  may 
be  asked  a  question,  although  the  answer  to  it  would  tend  to  criminate 
or  disgrace  him,  and  he  may  refuse  to  answer  such  question;  but  his 
right  to  refuse  is  merely  a  privilege  which  he  may  waive.     Id. 

t.  Questions  which  a  Witness  Need  not  Answeb. — If  the  direct  answer 
to  a  question  will  disgrace  the  witness,  and  fix  a  stain  of  infamy  upon  his 
character,  he  will  be  excused  from  responding  to  it,  whether  it  be  mate- 
rial or  not  to  the  merits  of  the  cause.    It  is  not  sufficient  that  the  answer 
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nMqr  tend  to  «zpoM  him  to  infimy;  it  mutt  be  laoh  ai  win  dira^ 
■uoh  inlamy.    PeopU  y.  Mal^hert  122, 

4b  X!bx  Ck>iniT  xura  Jusob  that  the  questioii  it  one^  the  trathfol  aiiawer  to 
which  will  diraoUy  ezpoee  the  witneea  to  iafuny,  before  it  exonaee  him 
from  aaswering.    Id, 

ft»  A  QoxsnoN  THAT  CBDasATn,  or  tends  to  oriminate,  e  witaen,  \m  ona^ 
the  answer  to  which  will  show,  or  tend  to  show,  him  gnilty  of  a  crime 
for  which  he  ia  yet  liable  to  be  poniahed.    Id. 

il  Wexir  A  WimiaB  Asks  to  bb  Ezodsbd  vbox  Abswbbzno,  the  court  must 
determine  whether  the  anawer  he  may  give  can  directly  or  indirectly 
criminate  him,  by  fomiahing  evidence  of  hia  gnilt*  or  by  eatabUahingone 
of  aeveral  facta,  which,  together,  foim  an  ample  chain  of  teatfanony  to 
waixant  hia  conTiction,  though  thia  one  &ct  cocdd  not  of  itaelf  piodnoa 

'     thatreeolt    Id. 

7.  1m  tbb  Abswbb  mat  CBncnrATB  thb  Witnbbs  in  the  Judgment  of  the 
court,  then  hia  privilege  mnat  be  allowed,  withont  requiring  him  to  ex* 
plain  how  it  will  criminate  him.    Id. 

8L  X!bb  Pbofbb  Qobsixob  to  bb  Put  to  a  Witbbsb  Oa£lbd  to  XuPBacH 
Abothbb  ia,  whether  the  former  knows  the  general  character  of  the 
latter,  and  if  ao,  whether  from  snch  knowledge  he  woold  believe  him  on 
oath.    H. 

9.  Tbb  GBOBS-BXAiavATzoir  or  k  Wmnon  Swobh  to  XuPBacH  Abothbb, 
may  be  snflBciently  aearehing  and  comprehenaive  to  ahow  the  opportnni- 
tiea  which  the  former  had  of  knowing  the  character  of  the  latter,  and 
when,  and  from  what  peraona,  the  injariona  reporta  were  heard,  and 
whether  the  impnted  bad  repatation  is  real,  or  haa  been  created  for  a 
apecial  parpoe6.    Id. 

IOl  In  Suffortivo  ob  Axtackiko  thb  Chabacteb  cm  a  WmnBS  aonght  to 
be  impeached,  the  proper  mode  is  to  aak  the  witneaaea  called  on  that 
point,  whether  thqr  are  acquainted  with  the  general  charaoter  of  each 
witneaa  for  truth  and  veracity,  and  whether,  from  that  general  chaiaotei; 
they  would  believe  him  on  oath.    CAeM  v.  Chen^  861. 

IL  WxTNBsa'  Nbiobbobhood,  in  such  a  case,  is  coextensive  with  his  Inter- 
course with  his  feUow-citiaens,  and  may  indnde  an  entire  county.    Id. 

12.  Gbbatkr  Latitudx  is  Allowbd  zk  Suppobtdto  thb  Chabaoibb  of  a 
witness  than  in  attacking  it.    Id. 

ISL  A  Tasty  to  thb  Rboobd  may  be  a  witneaa  on  behalf  of  the  opposite 
party,  if  such  witneaa  doea  not  claim  hia  exemption.  iVemett  t.  Jfonft, 
645. 

14.  Thb  Mobtoaoob  is  a  Ck>]CPBTBNT  WmnaB  for  the  mortgagee  ia  a  mat 
to  foredlcae  a  mortgage  against  an  attaching  crsditor.    Oarierr,  Olma 

See  WniB,  7>  8^  9.     . 
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